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CLASS  IX. 


MISCELLANIES. 


•BANKRUPTCY. 

In  the  preceding  volumes  of  this  work  (1)>  various  precedents  were      BAmim. 
giren  of  conveyances  and  other  assurances  from  Commissioners  of  ToQnA^Zie^ 

Bankrupts  and  their  assignees  of  the  real  and  personal  estates  of  bank-  ""^ 

mpts,  with  annotations  subjoined  to  such  precedents  founded  upon 
the  Bankrupt  Laws  as  they  stood  under  the  then  subsisting  statutes. 
But  all  of  those  statutes  being  now  repealed,  and  the  laws  relative  to 
bsnkrupts'  estates  in  many  respects  altered  by  the  late  act  of  6  Geo.  4. 
c  16.  it  seems  proper  to  introduce  in  this  class  of  miscellanibs  such 
of  the  clauses  in  that  act  as  have  occaA>necl  those  alterationsy— and  those 
alone  might  be  deemed  sufficient — but  as  other  parts  of  the  act  have  been 
referred  to  prospectively  in  the  dissertation  relative  to  Debtors  and 
Creditors^  and  will  be  again  adverted  to  in  the  subsequent  pages^  I  have 
thought  it  better  to  give  a  summary  of  the  whole  act,  noticing,  how- 
erer,  those  parts  of  it  more  fully  which  have  a  more  particular  relation 
to  the  present  work. 

This  act  of  6  Geo  4.  after  reciting  that  it  was  ^*  expedient  to  amend  the  ^  ^^^  ^  ^*  ^^* 
hcwB  relating  to  bankrupts,  and  to  simplify  the  language  thereof,  and  to 
ooosolidate  the  same  so  amended  and  simplified  in  one  act,  and  to 
nske  other  provisions  respecting  bankrupts,"  repeals 

i  1.  All  former  acts  and  legislative  enactments  relative  to  bankrupts 
and  their  creditors  or  effects,  and  declares. 


(1)  Se«  MooBSK  PucnwiTs,  Vols.  IL  III.  and  VL 

B^r.— vox*,  II. 
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BAirXRUFT. 

(6  Ged,i^c.\6.) 

AVhat  persons 
shall  be  deemed 
traders. 


What  persons 
not. 


What  convey- 
ances and  other 
acts  shall  con- 
stitute bank- 
ruptcy. 


What  convey- 
ances, &C.  not  an 
act  of  bankrupt- 
cy. 


Notice  thereof 
in  the  Gazette 
and  Newspapers. 


§  2.  That  all  bankers,  brokers,  and  persons  using  the  trade  or  pro- 
fession of  a  scrivener,  receiving  other  men's  monies  or  estates  into  their 
trust  or  custody,  and  persons  insuring  ships  or  their  freight,*  or  other 
matters,  against  perils  of  the  sea,  warehousemen,  wharfingers,  packers, 
builders,  carpenters,  shipwrights,  victuallers,  keepers  of  inns,  taverns, 
hotels,  or  coffee-houses,  dyers,  printers,  bleachers,  fullers,  calenderers, 
cattle  or  sheep  salesmen,  and  all  persons  using  the  trade  of  merchandize 
by  way  of  bargaining,  exchange,  bartering,  commission,  consignment, 
or  otherwise,  in  gross  or  by  retail ;  and  all  persons  who,  either  for 
themselves  or  as  agents  or  factors  for  others,  seek  their  living  by  buyin|^ 
and  selling,  or  by  buying  or  letting  for  hire,  or  by  the  workmanship  of 
goods  or  commodities,  shall  be  deemed  traders  liable  to  become  bank- 
rupt :  Provided  that  no  farmer,  grazier,  common  labourer,  or  workman 
for  hire,  receiver  general  of  the  taxes,  or  member  of  or  subscriber  to 
any  incorporated,  commercial,  or  trading  companies  established  by 
charter  or  act  of  parliament,  shall  be  deemed  as  such  a  trader  liable  by 
virtue  of  this  act  to  become  bankrupt. 

§  3.  That  if  any  such  trader  shall  depart  this  realm,  or  being  out  of 
this  realm  shall  remain  abroad,  or  depart  from  his  dwelling  house,  or 
otherwise  absent  himself,  or. begin  to  keep  his  house,  or  suffer  himself  to 
be  arrested  for  any  debt  not  due,  or  yield  himself  to  prison,  or  suffer 
himself  to  be  outlawed,  or  procure  himself  to  be  arrested,  or  his  goods, 
money,  or  chattels  to  be  attached,  sequestered,  or  taken  in  execution, 
or  make  or  cause  to  be  made^  either  within  this  realm  or  elsewhere,  any 
Jraudulent  grant  or  conveyance  of  any  of  his  lands,  tenements,  goods,  or 
chattels,  or  make  or  cause  to  he  made  any  Jraudulent  surrender  of  any  of 
his  copyhold  lands  or  tenements,  or  make  or  cause  to  he  made  anyjraudu" 
lent  gi/l,  delivery,  or  transfer  of  any  of  his  goods  or  chattels  ;  every  such 
trader  doing,  suffering,  procuring,  executing,  permitting^  making,  or 
causing  to  he  made  any  of  the  acts,  deeds,  or  matters  aforesaid,  with  intent 
to  defeat  or  delay  his  creditors,  shall  be  deemed  to  have  thereby  com* 
mitted  an  act  of  bankruptcy. 

§  4.  But  that  where  any  such  trader  shall  effect,  execute  any  con- 
veyance or  assignment,  by  deed,  to  a  trustee  or  trustees,  of  all  his 
estate  and  effects  for  the  benefit  of  all  the  creditors  of  such  trader,  the 
execution  of  such  deed  shall  not  be  deemed  an  act  of  bankruptcy,' 
unless  a  commission  issue  against  such  trader  within  six  calendar  months 
from  the  execution  thereof  by  such  trader ;  provided  that  such  deed  shall 
be  executed  by  every  such  trustee  within  fifteen  days  after  the  execution 
thereof  by  the  said  trader,  and  that  the  execution  by  such  trader  and  by 
every  such  trustee  he  attested  by  an  attorney  or  solicitor  ;  and  that  notice 
be  given  within  two  months  after  the  execution  thereof  by  such  trader, 
in  case  such  trader  reside  in  London  or  within  forty  miles  thereof,  in 
the  London  Gazette,  and  also  in  two  London  daily  newspapers ;  and  in 
case  such  trader  does  not  reside  within  forty  miles  of  London^  then  in 
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the  London  GazetUy  and  also  in  one  London  daily  newspaper  and  one      '^wKKpyT. 
provincial   newspaper   published  near  to  such  trader*s  residence;  and  (6G«i.i.c.l6.) 
tuch  notice  shall  contain  the  date  and  execution  of  such  deedy  and  the  name 
and  place  of  abode  respectively  of  every  such  trustee  atid  of  such  attorney 
or  solicitor. 

§  5.  That  if  any  such  trader,  having  been  arrested  or  concimitted  to  Lying  hi  prison, 
prison  for  debt,  or  on  any  attachment  for  nonpayment  of  money,  shall,  upon  *?^ri'*T°^  **"^ 
such  or  any  other  arrest  or  commitment  for  debt  or  nonpayment  of 
money,  or  upon  any  detention  for  debt,  lie  in  prison  for  twenty-one 
days,  or  having  been  arrested  or  committed  to  prison  for  any  other 
cause,  shall  lie  in  prison  for  twenty-one  days  after  any  detainer  for  delit 
lodged  against  him,  and  not  discharged,  every  such  trader  shall  be 
thereby  deemed  to  have  committed  an  act  of  bankruptcy ;  or  if  any 
such  trader,  having  been  arrested;  committed,  or  detained  for  debt, 
shall  escape  out  of  prison  or  custody,  every  such  trader  shall  be 
deemed  to  have  thereby  committed  an  act  of  bankruptcy  from  the  time 
of  such  arrest,  commitment,  or  detention. 

§  6.  That  if  any  such  trader  shall  file  in  the  office  of  the  Lord  Chan-  pedantion  of 
cellor's  secretary  of  bankrupts  a  declaration  in  writing,  signed  by  such  at'theblmknipt 
trader,  and  attested  by  an  attorney  or  solicitor,  that  he  is  insolvent  or  offi<^  an  act  of 
unable  to  meet  his  engagements,  the  said  secretary  of  bankrupts  or  his  ^^' 

deputy  s^all  sign  a  memorandum  that  such  declaration  hath  been  filed, 
which  memorandum  shall  be  authority  for  the  printer  of  the  London  To  be  gazetted. 
Gazette  to  insert  an  advertisement  of  such  declaration  therein;  and 
every  such  declaration  shall,  after  such  advertisement  inserted  as  afore- 
said, be  an  act  of  bankruptcy  committed  by  such  trader  at  the  time 
when  such  declaration  was  filed;  but  no  commission  shall  issue  there-  Isauingcoinmi*- 
apon,  unless  it  be  sued  out  within  two  calendar  months  next  after  the  "^"* 
insertion  of  such  advertisement,  and  unless  such  advertisement  shall 
have  been  inserted  in  the  London  Gazette  within  eight  days  ahcr  such 
declaration  was  filed ;  and  no  docket  shall  be  struck  upon  such  act  of  Striking  docket. 
bankruptcy  before  the  expiration  of  four  days  next  after  insertion  of 
such  advertisement,  in  case  such  commission  is  to  be  executed  in  Lon- 
don,  or  before  the  expiration  of  eight  days  next  after  such  insertion,  in 
case  such  commission  is  to  be  executed  in  the  country ;  and  the  gazette 
containing  such  advertisement  shall  be  evidence  to  be  received  of  such 
declaration  having  been  filed. 
f  7.    That  no  commission  under  which  the  adjudication  shall  be  Concerted  bank- 

'  ,       "'  mptcy  not  to 

grounded  on  the  act  of  bankruptcy,  being  the  filing  of  such  declaration,  invalidate  com- 
ihall  be  deemed  invalid  by  reason  of  such  declaration  having  been  con-  ^i'aion* 
certed  or  agreed  upon  between  the  bankrupt  and  any  creditor  or  other 
person. 
$  8.  That  if  any  sudi  trader,  liable  by  virtue  of  this  act  to  become  "^"^f  ^^•' 

'  •'  .  ,  pounding,  &c. 

bankrupt,  shall,  after  a  docket  struck  against  him,  pay  to  the  person  or  with  petitioning 
persons  who  struck  the  same,  or  any  of  them,  money,  or  ^ve  or  deliver  ^^^^^  '"^^^ 
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to  any  such  person  any  satisfaction  or  security  for*  his  debty  or  any  part 
^Qggo.4.c.  16.)   thereof,  whereby  such  person  may  receive  more  in  the  pound  in  respect 

of  his  debts  than   the  other  creditors,  such   payment,  gif^,  delivery, 
,  satisfaction,  or  security  shall  be  an  act  of  bankruptcy ;  and  if  any  com- 

mission shall  have  issued  upon  the  docket  so  struck  as  aforesaid,  the 
Lord  Chancellor  may  either  declare  such  commission  to  be  valid,  and 
direct  the  same  to  be  proceeded  in,  or  may  order  it  to  be  superseded, 
and  a  new  commission  may  issue,  and  such  commission  may  be  sup- 
ported either  by  proof  of  such  last-mentioned  or  of  any  other  act  of 
Penalty  on  ere-  bankruptcy ;  and  every  person  so  receiving  such  money,  gift,  delivery, 
poun^flffi!*™'       satisfaction,  or  security  as  aforesaid,  shall  forfeit  his  whole  debt,  and 

also  repay  or  deliver  up  such  money,  gift,  satisfaction,  or  security  as 
aforesaid,  or  the  full  value  thereof,  to  such  person  or  persons  as  the 
commissioners  acting  under  such  original  commission,  or  any  new  com- 
mission, shall  appoint  for  the  benefit  of  the  creditors  of  such  bank- 
rupt. 
Privilege  of  par-       §  9.  That  if  any  such  trader  having  privilege  of  parliament   shall 
Uament  uo  pro-    commit  any  of  the  aforesaid  acts  of  bankruptcy,  a  commission  of  bank- 
rupt may  issue  against  him,  and  the  commissioners  and  all  other  persons 
acting  under  such  commission,  may  proceed  thereon  in  like  manner  as 
against  other  bankrupts ;  but  such  person  shall  not  be  subject  to  be 
arrested  or  imprisoned  during  the  time  of  such  privilege,  except  in 
cases  hereby  made  felony. 
'VThat  shall  be  $  10«  That  if  any  creditor  or  creditors  of  any.  such  trader  having 

acts  of  bankrupt-  privilege  of  parliament  to  such  amount  as  is  hereinafter  declared  requi- 
having  privilege  site  to  support  a  commission,  shall  file  an  affidavit  or  affidavits  in  any 
of  parlttmeQU      court  of  Record  at  Westminster,  that  such  debt  or  debts  is  or  are  justly 

due  to  him  or  them  respectively,  and  that  such  debtor,  as  he  or  they 
verily  believe,  is  such  trader  as  aforesaid,  and  shall  sue  out  of  the  same 
court  a  summons,  or  an  original  bill  and  summons  against  such  trader, 
and  serve  him  with  a  copy  of  such  summons,  if  such  trader  shall  not, 
within  one  calendar  month  after  personal  service  of  such  summons,  pay, 
secure,  or  compound  for  such  debt  or  debts  to  the  satisfaction  of  such 
creditor  or  creditors,  or  enter  into  a  bond  in  such  sum  and  with  two 
sufficient  sureties,  as  any  of  the  judges  of  the  court  out  of  which  such 
summons  shall  issue  shall  approve  of,  to  pay  such  sum  as  shall  be  re- 
covered in  such  action  or  actions,  together  with  such  costs  as  shall  be 
given  in  the  same,  and  within  one  calendar  month  next  after  persooal 
service  of  such  summons  cause  an  appearance  or  appearances  to  be 
entered  to  such  action  or  actions,  in  the  proper  court  or  courts  in  which 
the  same  shall  have  been  brought,  every  such  trader  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy  from  the  time  of  the  service  of 
&uch  summons,  and  any  creditor  or  creditors  of  such  trader  to  such 
amount  as  aforesaid  may  sue  out  a  commission  against  him,  and  proceed 
thereon  in  like  manner  as  against  other  bankrupts. 


BANKAUrr. 
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^11.  That  if  any  decree  or  order  shall  have  been  pronounced  in 
any  cause  depending  in  any  court  of  equity,  or  any  order  made  in  any  (®  G«o.4.c.  16.) 
matter  of  bankruptcy  or  lunacy  against  any  such  trader  having  privilege  Same  subject. 
of  parliament,  ordering  such  trader  to  pay  any  sum  of  money,  and 
such  trader  shall  disobey,  the  same  halting  been  duly  served  upon  him, 
the  person  or  persons  entitled  to  receive  such  sum  under  such  decree  or 
order,  or  interested  in  enforcing  the  payment  thereof  pursuant  to  such 
decree  or  order,  may  apply  to  the  court  by  which  the  same  shall  have 
been  pronounced  to  fix  a  peremptory  day  for  the  payment  of  such  money, 
which  shall  accordingly  be  fixed  by  an  order  for  that  purpose ;  and  if  such 
trader,  being  personally  served  with  such  last-menti«ned  order  eight  days 
before  the  day  therein  appointed  for  payment  of  such  money,  shall  neglect 
to  pay  the  same,  he  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy from  the  time  of  the  service  thereof,  and  any  such  creditor  or 
creditors  as  aforesaid  may  sue  out  a  commission  against  him,  and  pro- 
ceed thereon  in  like  manner  as  against  other  bankrupts. 

f  1 2.  That  tlie  Lord  Chancellor  shall  have  power,  upon  petition  made   Power  to  the 
to  him  in  writing  against  any  trader  having  committed  any  act  of  bank-   r^."*  Cbtncdlor 
niptcy  by  any  creditor  or  creditors  of  such  trader,  by  commission  under  missioB  on  peii- 
the  Great  Seal,  to  appoint  such  persons  as  to  him  shall  seem  fit,  who  ^^ 
shall  by  virtue  of  this  act  and  of  such  commission,  have  full  power  and 
authority  to  take  such  order  and  direction,  with  the  body  of  such  bank- 
rupt, as  hereinafter  mentioned,  as  also  tvith  all  his  lands^  tenements, 
and  heredilamentSf  both  mthin  this  realm  and  abroad,  as  ivell  copyorctU" 
tomaryhold  as  Jreehold,  which  he  shall  have  in  his  own  right  before  he 
became  hankrwpt,  as  also  xvith  all  such  interest  in  any  such  lands,  tene- 
ments,  and  hereditaments  as  such  bankrupt  may  lawfuUy  depart  with  all, 
and  with  all  his  jnoney,  foes,  (fffices,  annuities,  goods,  chattels,   wares, 
merchandize,  and  debts,  wheresotver  they  may  be  found  or  known,  and  to 
make  sale  thereof  in  manner  hereinafter  mentioned,  or  otherwise  order  the 
samefofT  satisfaction  and  payment  of  the  creditors  of  the  said  bankrupt. 

§  13.  That  the  petitioning  creditor  shall,  before  any  commission  be  Petitioning  cre- 
graoted,  make  an  affidavit  in  writing  before  a  Master  Ordinary  or  £x-  ©aA  of  debt,  and 
traordinary  in  Chancery  (which  shall  be  filed  with  the  proper  officer)  give  bond  which 
of  the  truth  of  such  his  or  their  respective  debt  or  debts;  and  shall  °*»y*»«***wn«»« 
likewise  give  bond  to  the  Lord  Chancellor  in  the  penalty  of  two  hun- 
dred pounds  to  be  conditioned  for  proving  his  or  their  debt  or  debts,  as 
well  before  the  commissioners  «is  upon  any  trial  at  law,  in  case  the  due 
iMuing  forth  of  the  commission  be  contested,  and  also  for  proving  the 
party  to  have  committed  an  act  of  bankruptcy  at  the  time  of  taking  out 
such  commission,  and  to  proceed  on  such  commission  ;  but  if  such  debt 
or  debts  shall  not  be  really  due,  or  if  after  such  commission  taken  out  it 
be  not  proved  that  the  party  had  committed  an  act  of  bankruptcy  at  the 
time  of  the  issuing  of  the  commission,  and  it  shall  also  appear  that  such 
cofflmififiion  was  taken  out  fraw^ulently  or  maliciously,  the  Lord  Chan- 
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BAmntin. 


(6  Geo.  4.  c  16.) 


Costs  of  com- 
mission until 
choice  of  assig- 
nees. 


Costs  to  be 
taxed  by  com- 
mlssionersy 


or  by  a  master. 


Amount,  &c.  of 
petitioning  cre- 
ditor's debt. 


Joint  Comn^ 
sions. 


cellor  shall  and  may,  upon  petition  of  the  party  or  parties  against  whom 
the  commission  was  so  taken  out,  examine  into  the  same,  and  order 
satisfaction  to  be  made  to  him  or  them  for  the  damages  by  him  or  them 
sustained,  and  for  the  better  recovery  Uiereof,  may  assign  such  bond  or 
bonds  to  the  party  or  parties  s#  petitioning,  who  may  sue  for  the  same 
in  his  and  their  name  or  names. 

§  14.  That  the  petitioning  creditor  or  creditors  shall,  at  his  or  their 
own  costs,  sue  forth  and  prosecute  the  commission  until  the  choice  of 
assignees ;  and  the  commissioners  shall,  at  the  meeting  for  such  choice^ 
ascertain  such  costs,  and  by  writing  under  their  hands  direct  the  assig- 
nees (who  are  hereby  thereto  required)  to  re-imburse  such  petitioning 
creditor  or  creditors  such  costs  out  of  the  first  money  that  shall  be  got  in 
under  the  commission;  and  all  bills  of  fees  or  disbursements  of  any 
solicitor  or  attorney  employed  under  any  commission  for  business  done 
after  the  choice  of  assignees,  shall  be  settled  by  the  commissioners, 
except  that  so  much  of  such  bills  as  contain  any  charge  respecting  any 
a<^tion  at  law,  or  suit  in  equity,  shall  be  settled  by  the  proper  officer  of 
the  court  in  which  such  business  shall  have  been  transacted,  and  the 
same,  so  settled,  shall  be  paid  by  the  assignees  to  such  solicitor  or  attor- 
ney :  Provided  that  any  creditor  who  shall  have  proved  to  the  amount 
of  twenty  pounds  or  upwards,  if  he  be  dissatisfied  with  such  settlement 
by  the  commissioners,  may  have  any  such  costs  and  bills  settled  by 
a  Master  in  Chancery,  who  shall  receive  for  such  settlement,  and  the 
certificate  thereof,  twenty  shillings,  and  no  more. 

§  15.  Tliat  no  such  commission  shall*  be  issued  unless  the  single  debt 
of  such  creditor^  or  of  two  or  more  persons  being  partners,  petitioning 
for  the  same,  shall  amount  to  one  hundred  pounds  or  upwards,  or  unless 
the  debt  of  two  creditors  so  petitioning  shall  amount  to  one  hundred 
and  £fty  pounds  or  upwards,  or  unless  the  debt  of  three  or  more  cre- 
ditors so  petitioning  shall  amount  to  two  hundred  pounds  or  upwards ; 
and  that  every  person  who  has  given  credit  to  any  trader  upon  valuable 
consideration  for  any  sum  payable  at  a  certain  time,  which  time  shall 
not  have  arrived  when  such  trader  committed  an  act  of  bankruptcy, 
may  so  petition  or  join  in  petitioning  as  aforesaid,  whether  he  shall  have, 
any  security  in  writing  or  otherwise  for  such  sum  or  not. 

§  16.  That  any  creditor  or  creditors  whose  debt  or  debts  is  or  are 
sufficient  to  entitle  him  or  them  to  petition  for  a  commission  against  all 
the  partners  of  any  firm,  may  petition /or  a  commission  against  one  or 
more  partners  of  such  firm,  and  every  commission  issued  upon  such 
petition  shall  be  valid,  although  it  does  not  include  all  the  partners  of  the 
firm,  and  in  every  commbsion  against  two  or  more  persons  it  shall  be 
lawful  for  the  Lord  Chancellor  to  supersede  such  commission  as  to  one 
or  more  of  such  persons,  and  the  validity  of  such  qommission  shall  not 
be  thereby  affected  as  to  any  person  as  to  whom  such  commission  is  not 
ordered  to  be  superseded^  nor  shall  any  such  person's  certificate  be 
thereby  affected. 
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f  17-  That  if  after  a  commission  issued  against  two  or  more  members  of      bamkruft, 
a  firm  any  other  commission  or  commissions  shall  be  issued  against  any  (6  G«o.4.c.  16.) 
other  member  or  members  of  such  firm,  such  other  commission  or  com-  As  to  the  issu- 
missions  shall  be  directed  to  the  commissioners  to  whom  the  first  com-  »ng  of  a  second 
mission  was  directed,  and  immediately  after  the  adjudication  under  missioiu 
such  other  commission  or  commissions  the  commissioners  shaU  convey  and 
asagn  all  the  estate  real  and  personal  of  such  bankrupt  or  bankrupts 
to  the  assignees  chosen  in  the  Jlrst  commission  ;  and  after  such  convey- 
ance all  separate  proceedings  under  such  other  commission  or  commis- 
sions shall  be  stayed,  and  such  commission  or  commissions  shall,  without 
affecting  the  validity  of  the  first  commission,  be  annexed  to  and  form 
part  of  the  same ;  provided  that  the  Lord  Chancellor  may  direct  that 
such  other  commission  or  commissions  be  issued  to  any  other  commis- 
sioners, or  that  such  other  commission  or  commissions  shall  proceed 
either  separately  or  in  conjunction  with  the  first  commission. 

J  18.  That  if  after  adjudication  the  debt  or  debts  of  the  petitioning  As  to  debt 
creditor  or  creditors,  or  any  of  them,  be  found  insufficient  to  support  a  to  support  com^ 
commission,  it  shall  be  lawful  for  the  Lord  Chancellor,  upon  the  appli-  mission. 
cation  of  any  other  creditor  or  creditors,  having  proved  any  debt  or 
debts  sufficient  to  support  a  commission,  provided  such  debt  or  debts 
has  or  have  been  incurred  not  anterior  to  the  debt  or  debts  of  the 
petitioning  creditor  or  creditors,  to  order  the  said  commission  to  be 
proceeded  in,  and  it  shall  by  such  order  be  deemed  valid. 

$  19-  That  no  commission  shall  be  deemed  invalid  by  reason  of  any  ^^^^^^  oi 

'  .      .         bankruptcy  not 

act  or  acts  of  bankruptcy  prior  to  the  debt  or  debts  of  the  petitioning  to  invalidate 
creditor  or  creditors,  or  any  of  them,  provided  there  be  a  sufficient  act  co°>«n»»s»on- 
pf  bankruptcy  subsequent  to  such  debt  or  debts. 

§  20.  That  it  shaU  be  lawful  for  the  Lord  Chancellor  to  direct  an  Auxiliary  com- 
auxiliary  commission  to  issue  for  proof  of  debts  under  twenty  pounds^ 
and  for  the  examination  of  witnesses  on  oath,  or  for  eitlier  of  such  pur- 
poses ;  and  the  commissioners  in  every  such  commission  issued  for  the 
examination  of  witnesses  shall  possess  the  same  powers  to  compel  the 
attendance  of  and  to  examine  witnesses,  and  to  enforce  both  obedience  to 
such  examination,  and  the  production  of  books,  deeds,  papers^  writings^ 
and  other  documents,  as  are  possessed  by  the  commissioners  in  any 
original  commission:  Provided  always,  that  all  such  examinations  uf 
witnesses  under  such  commissions  shall  be  taken  down  in  writing,  and 
shall  be  annexed  to  and  form  part  of  the  original  commission. 

§  21.  Gives  the  form  of  commissioners*  oath,  and  how  to  be  adminis- 
tered. 

§  22.  That  the  said  commissioners  shall  receive  and  be  paid  the  fee  of  Commi»aon»«' 
twenty  shillings  each  commissioner  for  every  meeting,  and  the  like  sum 
for  every  deed  of  conveyance  executed  by  them,  and  for  the  signature 
of  the  bankrupt's  certificate ;  and  where  any  commission  shall  be  exe- 
cuted in  the  country,  every  commissioner,  being  a  barri^ster  at  law^ 
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Meetings  of 
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and  notice  in 
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shall  receive  a  further  fee  of  twenty  Bhillings  for  each  meeting ;  and  m 
case  the  usual  place  of  residence  of  such  commissioner,  being  a  bar- 
rister, is  distant  seven  miles  or  upwards  from  the  place  where  such 
meetings  are  holden,  and  he  shall  travel  such  distance  to  any  such 
meeting,  he  may  receive  a  further  sum  of  twenty  shillings  for  every 
such  meeting ;,  and  'i^very  commissioner  who  shall  receive  from  the  cre- 
ditors, or  out  of  the  estate  of  the  bankrupt,  any  further  sum  than  as  afore- 
said, or  who  shall  eat  or  drink  at  the  charge  of  the  creditors,  or  out  of 
the  estate  of  the  bankrupt,  or  order  any  such  expencc  to  be  made,  shall 
be  disabled  for  ever  from  acting  in  such  or  any  other  commission. 

§  23.  That  at  every  meeting  under  any  commission  to  be  executed  in 
the  country,  wherein  any  one  or  more  of  the  commissioners  named  may 
be  a  barrister  or  barristers,  such  barrister  or  barrbters,  or  as  many  of 
them  as  shall  be  willing  to  attend,  not  exceeding  three  at  each  meeting, 
shall  be  the  acting  commissioner  or  commissioners,  and  shall  be  entitled 
to  his  or  their  summonses  and  fees  accordingly,  in  priority  to  any  of  the 
other  commissioners  in  the  said  commission  named. 

§  24.  That  it  shall  be  lawful  for  the  commissioners,  after  they  shall 
have  taken  such  oath  as  aforesaid,  by  writing  under  their  hands,  to 
summon  before  them  any  person  whom  they  shall  believe  capable  of 
giving  any  information  concerning  the  trading  of  or  any  act  or  acts  of 
bankruptcy  committed  by  the  person  or  persons  against  whom  such 
commission  is  issued,  and  also  to  require  any  person  bo  summoned  to 
produce  any  books,  papers,  deeds,  and  writings,  and  other  documents 
in  the  custody,  possession,  or  power  of  such  person,  which  may  appear 
to  the  said  commissioners  to  be  necessary  to  establish  such  trading  or 
act  or  acts  of  bankruptcy ;  and  it  shall  be  lawful  for  the  said  commis- 
sioners to  examine  any  such  person  upon  oath,  by  word  of  mouthy  or 
interrogatories  in  wtiting,  concerning  the  trade  of  or  any  act  or  acts  of 
bankruptcy  committed  by  the  person  or  persons  against  whom  such 
commission  shall  have  issued ;  and  every  such  person  so  summoned  shall 
incur  such  danger  or  penalty  for  not  coming  before  tlie  commissioners, 
or  for  refusing  to  be  sworn  and  es^amined,  or  for  not  fully  answering  to 
the  satisfaction  of  the  said  commissioners,  or  for  refusing  to  sign  or  sub- 
scribe his  examination,  or  for  refusing  to  produce  or  for  not  producing 
any  such  book,  paper,  deed,  writing,  or  document,  as  is  hereby  pro- 
vided as  to  persons  summoned  after  the  adjudication  of  bankruptcy ; 
and  the  commissioners,  upon  proof  made  before  them  of  the  petitioning 
creditor's  debt  or  debts,  and  of  the  trading  and  act  or  acts  of  bank- 
ruptcy of  the  person  or  persons  against  whom  such  commission  is  issued, 
shall  thereupon  adjudge  such  person  or  persons  bankrupt. 

§  25.  That  the  commissioners^  after  they  have  so  adjudged  as  afore- 
said shall  forthwith  cause  notice  of  such  adjudication  to  be  given  in 
the  London  Gazette,  and  shall  thereby  appoint  three  public  meetings 
for  the  bankrupt  to  surrender  and  conform,  the  last  of  which  meetings 
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•kftU  be  on  the  forty-second  day  hereby   limited  for  tuch  turren-  . 

$  26.  to  §  44*  &c.  relate  to  the  authority  of  the  coromissioDers 
and  their  messengers  in  granting  and  executing  warrants,  Ac  and  pro- 
tecting them  against  actions  in  the  performance  of  their  duties. 

f  46.  declares,  that  it  shaU  be  lawful  for  the  coiMmissioners  as  often  Commisiwnerf 
88  they  shall  think  fit,  by  writing  under  their  hands,  to  appoint  one  or^  ngnees  until 
mare  person  or  persons  an  assignee  or  assignees  of  the  bankrupt* s  real  and  ^^^  *^^^ 
personal  estate^  or  of  any  part  thereof <t  tohich  assignee  or  assignees  shall  or  • 
May  be  removed  at  the  meeting  of  the  creditors  for  the  choice  of  assignees^ 
jfthey  shall  think  JU;  and  such  assignee  or  assignees  so  removed  shall 
tUUver  up  and  assign  aU  the  estate  of  the  bankrupt  come  to  his  or 
their  possession  to   the   assignees  so  chosen  as  hereinafter  mentioned, 
and  all  the  estate  of  the  bankrupt,  tohich  shaU  be  so  delivered  up  and 
assigned,  shall  be  as  effectually  and  legally  vested  in  the  assignees  so 
chosen  as  aforesaid,  as  if  the  first  assignment  had  been  made  to  them  by 
the  commissioners  ;  and  if  such  first  assignee  or  assignees  shall  not  with-  i^^n^^^r  ift 
ia  ten  days  after  notice  given  of  the  said  choice  of  assignees,  and  of  their  delirering  the 
consent  to  accept  such  assignment,  signified  to  the  first  assignee  or  ^^  ^  ^ 
ssngnees  by  writing  under  their  hands,   make  such  assignment  and 
deliTery  as  aforesaid,  every  such  assignee  shall  forfeit  two  hundred  pounds. 

{  46*  That  at  the  three  several  meetings  so  appointed  by  the  commis-  ^^  ^^^  to  be 
siooers  aa  aforesaid,  and  at  every  other  meeting  by  them  appointed  for 
proof  of  debts  (whereof,  and  of  the  purport  whereof,  ten  days'  notice 
sbafl  have  been  given  in  the  London  Gazette),  every  creditor  of  the 
bankrupt  may  prove  his  debt  by  his  own  oath ;  and  all  bodies  politic  Bycorpontioiis, 
and  public  companies  incorporated  or  authorized  to  sue  or  bring  ac- 
tions, either  by  charter  or  act  of  Parliament,  may  prove  by  an  agent, 
provided  such  agent  shall  in  his  deposition  swear  that  he  is  such  agent 
as  aforeaaid,  and  that  he  is  authorized  to  make  such  proof;  and  if  any  By  creditor  re- 
creditor  shall  live  remote  from  the  place  of  the  meeting  of  the  commis- 
sioners, he  may  prove  by  affidavit,  sworn  before  a  Master  in  Chancery, 
ordinary  or  extraordinary ;  or  if  such  creditor  shall  live  out  of  England, 
by  affidavit  sworn  before  a  magistrate  where  such  creditor  shall  be 
rending,  and  attested  by  a  Notary  Public,  British  Minister,  or  Consul, 
and  no  creditor  shall  pay  any  contribution  on  account  of  any  such 

debt.  ' 

f  47.  That  every  person  with  whom  any  bankrupt  shall  have  really  Bonft  fide  ciedi. 
tad  bond  Jide  contracted  any  debt  or  demand  before  the  issuing  the  ^'JJ^JSJLSItf 
coannisaion  against  him,  shall,  notwithstanding  any  prior  act  of  bank,  any  secret  buik- 
nxptcy  committed  by  such  bankrupt,  be  admitted  to  prove  the  same,  "^P^* 
and  be  a  creditor  upder  such  commission,  as  if  no  such  act  of  bank- 
ruptcy had  been  committed,  provided  such  person  had  not,  at  the  time 
the  same  was  contracted,  notice  of  any  act  of  bimkruptcy  by  such  bank- 
rupt committed. 
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§  4^»  That  when  any  bankrupt  shall  have  been  indebted,  at  the  time 
(6Qro.4..c.i6.)  of  iflsuiDg  the  commission  against  him,  to  any  servant  or  clerk  of  such 
Six  months*  bankrupt,  in  respect  of  the  Wages  or  salary  of  such  servant  or  clerk,  it 
^"^  ^^*wir  *^*^^  ^  lawful  for  the  cominissioners^  upon  proof  tliereof,  to  order  so 
to  be  paid.  much  as  shall  be  so  due  as  aforesaid,  not  exceeding  six  months'  wages 

or  salary,  to  be  paid  to  such  servant  or  clerk  out  of  the  estate  of  sucli 
bankrupt ;  and  such  servant  or  clerk  shall  be  at  liberty  to  prove  under 
the  commission  for  any  sum  exceeding  such  last- mentioned  amount. 
Bankruptcy  dis-  §  49.  That  where  any  person  shall  be  an  apprentice  to  a  bankrupt  at 
charges  ^PF^  the  time  of  issuing  of  the  commission  against  him,  the  issuing  of  such  com- 
premium  to  be  missiou  shall  be  and  eiiure  as  a  complete  discharge  of  the  indenture  or 
P"^'  indentures  whereby  such  apprentice  was  bound  to  such  bankrupt ;  and 

if  any  sums  shall  have  been  really  and  bonajlde  paid,  by  or  on  behalf  of 
such  apprentice  to  the  bankrupt,  as  an  apprentice  fee>  it  shall  be  lawful 
for  the  conunisaioners,  upon  proof  thereof,  to  order  any  sum  to  be  paid  to 
or  for  the  use  of  such  apprentice  which  they  shaU  think  reasonable^ 
regard  being  had,  in  estimating  such  sum,  to  the  amount  of  the  sum  so 
paid  by  or  on  behalf  of  such  apprentice  to  the  bankrupt,  and.  to  the 
time  during  which  such  apprentice  shall  have  resided  with  the  bankrupt 
previous  to  the  issuing  of  the  commission* 
Mutual  debts  §  50.  That  where  there  has  been  mutual  credit  given  by  the  bankrupt 

and  cre^  may  imd  any  other  person,  or  where  there  are  mutual  debts  between  the 

be  set  o^  not-  ^  r  ^  -^       • 

mthstanding  a     bankrupt  and  any  other  pev^on,  ttie  commissioners  shall  stat^  the  ac- 
Mi»^  art  of        count  between  tliem,  and  one  debt  or  demand  may  be  set  against  aiv- 

other,  notwithstanding  any  prior  act  of  bankruptcy  committed  by  such 
bankrupt  before  the  credit  given  to  or  the  debt  contracted  by  him,  and 
what  shall  appear  due  on  either  side  on  the  balance  of  such  account  and 
no  more,  shall  be  claimed  or  paid  on  either  side  respectively,  and  every 
debt  oir  demand  hereby  made  proveable  against  the  estate  of  the  bank- 
rupt, may  also  be  set  off  in  manner  aforesaid  against  such  estate ;  pro- 
vided that  the  person  claiming  the  benefit  of  such  set-off  liad  not,  when 
such  credit  was  given,  notice  of  an  act  of  bankruptcy  by  such,  bankrupt 
committed. 
Debtanot  pay-        ^  qi^  fhat  any  person  who  shall  have  given  credit  to  the  bankrupt 
proved,  abating    upon  valuable  consideration,  for  any  money  or  other  matter  or  thing' 
discount.  whatsoever,  which  shall  not  have  become  payable  when  such  bankrupt 

committed  an  act  of  bankruptcy,  and  whether  such  credit  shall  have 
been  given  upon  any  bill,  bond,  note,  or  other  negotiable  security  or 
not,  shall  be  entitled  to  prove  such  debt,  bill,  bond,  note,  or  other 
security,  as  if  the  same  was  payable  presently,  and  receive  dividends 
equally  with  the  other  creditors,  deducting  only  thereout  a  rebate  of 
interest  for  what  he  shall  so  receive,  at  the  rate  of  five  per  cent.^  to  be 
computed  from  the  declaration  of  a  dividend  to  the  tim^  such  debt 
would  have  become  payable,  according  to  the  terms  upon  which  it  was 
contracted. 
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§  52.  That  any  person  who  at  the  inuing  the  committionahall  be 
saretj  or  liable  for  any  debt  of  the  bankrupt,  or  baQ  for  the  bankrupt^  (6  Gei».4.c.lo.) 
either  to  the  sheriff  or  to  the  action,  if  he  shall  have  paid  the  debt,  or  Sureties,  &c 
any  part  thereof  in  discharge  of  the  whole  debt  (although  he  may  have  ^Z^*T  ^*'* 
paid  the  same  after  the  commission  issued)  if  the  creditor  shall  have 
proved  his  debt  under  the  commissions  shall  be  entitled  to  stand  in  the 
place  of  such  creditor  as  to  the  dividends  and  all  other  rights  under  the 
said  commission  which  such  creditor  possessed  or  would  be  entitled  to  in 
respect  of  such  proof;  or  if  the  creditor  shall  not  have  proved  under 
the  commission,  such  surety  or  person  liable,  or  bail,  shall  be  entitled 
to  prove  his  demand  in  respect  of  such  payment  as  a  debt  under  the 
commission,  not  disturbing  the  former  dividends,  and  may  receive 
dividends  with  the  other  creditors,  although  he  ma^  have  become 
surety,  liable,  or  bail  as  aforesaid,  after  an  act  of  bankruptcy  eommitted 
by  such  bankrupt ;  provided  that  such  person  had  not,  when  he  became 
such  surety  or  bail,  or  so  liable  as  aforesaid,  notice  of  any  act  of  bank- 
ruptcy by  such  bankrupt  committed. 

§  53.  That  the  obligee  in  any  bottomry  or  respondentia  bond,  and  Obligee  in  bou 
the  assured  in  any  policy  of  insurance  made  upon  good  and  valuable  dentUbon!^«ad 
consideration,  shall  be  admitted  to  claim,  and  after  tlie  loss  or  con-  assured  in  polU 
tingency  shall  have  happened,  to  prove  his  debt  or  demand  in  respect  andproreaftar* 
thereof,  and  receive  dividends  with  the  other  creditors  as  if  the  loss  loss, 
or  contingency  had  happened  before  the  issuing  the  commission  against 
such  obligor  or  insurer ;  and  that  the  person  effecting  any  policy  of  Assurers  may 
insurance  upon  ships  or  goods  with  any  person,  as  a  subscriber  or  un-  P*^^^ 
derwriter,  becoming  bankrupt,  shall  be  entitled  to  prove  any  loss  to 
which  such  bankrupt  shall  be  liable  in  respect  of  such  subscription, 
although  the  person  so  effecting  such  policy  was  not  beneficially  inte- 
rested in  such  ships  or  goods,  in  case  the  person  or  persons  so  interested 
is  not  or  are  not  within  the  United  Realm. 

J  54f.  That  any  annuity  creditor  of  any  bankrupt,  by  whatever  assur-  ^°°J?*^  ^f^ 
ance  the  same  be  secured,  and  whether  there  were  or  not  any  arrears  of  prove, 
such  annuity  due  at  the  bankruptcy,  shall  be  entitled  to  prove  for  the  va- 
lue of  such  annuity,  which  value  the  commissioners  shall  ascertain,  regard 
being  had  to  the  original  price  given  for  the  said  annuity,  deducting  there- 
from such  diminution  in  the  value  thereof  as  shall  have  been  caused  by 
the  lapse  of  time  since  the  grant  thereof  to  the  date  of  the  commission. 

i  55.  That  it  shall  not  be  lawful  for  any  person  entitled  to  any  an-  Sureties  for  pty- 

''  '  **  ment  of  annul- 

Buity  granted  by  any  bankrupt,  to  sue  any  person  who  may  be  colla-  ties  how  to 

teral  surety  for  the  payment  of  such  annuity,  until  such   annuitant  come  in  under 
,   „  -  1        /      ,  .    .  .  1.1  /.I       commission, 

shall  have  proved  under  the  commission  against  such  bankrupt  for  the 

value  of  such  annuity,  and  for  the  payment  thereof;  and  if  such  surety 

after  such  proof  pay  the  amount  proved  as  aforesaid,  he  shall  be  thereby 

discharged  from  all  claims  in  respect  of  such  annuity ;  and  if  such 

surety  shall  not  (before  any  payment  of  the  said  annuity  subsequent  to 
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BAfikaurT.  jj,^  bankruptcy  shall  have  become  due)  pay  the  sum  so  proved  as 
{6  Geo.  4.  c.  16.)  aforesaid,  he  may  be  sued  for  the  accruing  payments  of  such  annuity, 
""""""""""""'^  until  such  annuitant  shall  have  paid  or  satisfied'  the  amount  so  proved, 

with  interest  thereon  at  the  rate  of  four  per  cent,  per  annunif  from  the 
time  of  notice  of  such  proof,  and  of  the  amount  thereof  bejng  given  to 
such  surety ;  and  afler  such  payment  or  satisfaction,  such  surety  shall 
stand  in  the  place  of  such  annuitant  in  respect  of  such  proof  as  afore- 
said, to  the  amount  so  paid  or  satisfied  as  aforesaid  by  such  surety  ;  and 
^  the  certificate  of  the  bankrupt  shall  be  a  discharge  to  him  from  all 

claims  of  such  annuitant  or  of  such  surety  in  respect  of  such  annuity  ; 
provided  that  such  surety  shall  be  entitled  to  credit  in  account  with  such 
annuitant  for  any  dividends  received  by  such  annuitant  under  the  com- 
mission, before  such  surety  shall  have  fully  paid  or  satisfied  the  amount 
so  proved  as  aforesaid. 

Debu  condn-  i  55,  jhat  if  any  bankrupt  shall,  before  the  issuing  of  the  commis- 

g«nt  It  the  time      .',  ■'-  ,\  ,,  .°  v..i« 

of  the  banknipu  8ion,  have  contracted  any  debt  payable  upon  a  contmgency  which  shall 
^*  "^y^  not  have  happened  before  the  issuing  of  such  commission,  the  person 

bippeningof       ^i^h  whom  such  debt  has  been  contracted  may,  if  he  think  fit,  apply 
contiiigency.        to  the  commissioners  to  set  a  value  upon  such  debt,  and  the  commis- 
sioners are  hereby  required  to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  the  amount  so  ascertained,  and  to  receive  divi- 
dends thereon ;  or  if  such  value  shall  not  be  so  ascertained  before  the 
contingency  shall  have  happened,  then  such  person  may  after  such 
contingency  shfdl  have  happened,  prove  in  respect  of  such  debt,  and 
receive  dividend  with  the  other  creditors,  not  disturbing  any  former 
dividends ;  provided   such  person  had  not,  when  such  debt  was  con- 
tracted, notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed. 
Interest  on  pro-       ^  57.  That  in  all  future  commissions  against  any  person  or  persons 
and  biUs  of  ex-     ^**hle  upon  any  bill  of  exchange  or  promissory  note,  whereupon  interest 
change  prove-      is  not  reserved,  overdue  at  the  issuing  the  commisMon,  the  holder  of 
^'  such  bill  of  exchange  or  promissory  note  shall  be  entitled  to  prove  for 

interest  upon  the  same,  to  be  calculated  by  the  commissioners  to  the 
date  of  the  commission,  at  such  rate  as  is  allowed  by  the  Court  of 
King's  Bench  in  actions  upon  such  bills  or  notes. 

§  58.  That  plaintiff  obtaining  judgment,&c.  shall  be  entitled  to  prove 
^  for  costs,  &c. 

§  59.  That  proving  a  debt  by  award  under  a  commission  shall  be  an 
election  not  to  proceed'  against  the  bankrupt  by  action,  but  creditors 
having  elected  to  come  in  under  the  commission,  if  it  be  aflerwards 
superseded,  are  restored  to  their  former  rights. 

§  60.  That  commissioners  may  expunge  proof  of  debts,  and  persons 

requiring  investigation  to  sign  undertaking  for  costs. 

Asiignees  to  be        §  tjl.  That  at  the  second  meeting  appointed  by  the  commissioners  as 

meeting  of  com-  foresaid,  or  any  adjournment  thereof,    assignees  of  the   bankrupts 

missionerf.         estate  and  effects  shall  be  chosen ;  and  all  creditors  who  have  proved 
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debts  under  the  commission  to  the  amount  of  ten  pounds  and  upwards 
shall  be  entitled  to  vote  in  such  choice  ;  and  also  any  person  authorized  (fi  Geo,  i.c  16.) 
bj  letter  of  attorney  from    any  such   creditor  or   creditors,     upon 
proof  of  the  execution  thereof,  either  by  affidavit  sworn  before  a  Mas- 
ter  in  Chancery,  ordinary  or  extraordinary,  or  b}'  oath  before  the  com- 
missioners vivii  voce,  and  in  case  of  creditors  residing  out  of  England, 
bj  oath  before  a  magistrate  where  the  party  shall  be  residing,  duly 
attested  by  a  Notary  Public,  British  Minister  or  Consul,   and  the 
choice  shall  be  made  by  the  major  part  in  value  of  the  creditors  so 
entitled  to  vote :  provided  that  the  commissioners  shall  have  power  to  Commissionen 
reject  any  person  so  chosen  who  shall  appear  to  them  unfit  to  be  such  ^^^^^    ^^ 
assignee  as  aforesaid^  and  upon  such  rejection  a  new  choice  of  another 
assigDee  or  assignees  shall  be  made  as  aforesaid. 

§  62.  That  in  all  commissions  against  one  or  more  of  the  partners  of  a  Joint  creditor 
firm,  any  creditor  to  whom  the  bankrupt  or  bankrupts  is  or  are  indebted,  ^^^^^^ 
jointly  with  the  other  partner  or  partners  of  the  said  firm,  or  any  of  commiMion  for 
them,  shall  be  entitled  to  prove  his  debt  under  such  commission  for  the  n^'l^ii^^^^ 
purpose  only  of  voting  in  the  choice  of  assignees  under  such  commis-  recdTediTideod, 
sion,  and  of  assenting  to  or  dissenting  from  the  certificate  of  such  ^"'^^^"^  ^^ 
bankrupt  or  bankrupts,  or  of  either  of  such  purposes  ;  but  such  creditor 
shall  not  receive  any  dividend  out  of  the  separate  estate  of  the  bankrupt 
orbaokruptB  until  all  the  separate  creditors  shall  have  received  the  full 
amoont  of  their  respective  debts,  unless  such  creditor  shall  be  a  peti* 
tioning  creditor  in  a  commission  against  one  member  of  a  firm. 

j  63.  Tliat  the  commissioners  shall  assign  to  the  assignees,  Jor  the  be*  Commisiionen 
w^  of  the  creditors  of  the  bankrupt,  all  the  present  and  Juture  personal  p^^^^xe 
estate  ofvuch  bankrupt  xvheresoever  the  same  may  bejound  or  known,  and  to  the  aitigneeib 
sU  property    tohich  he  may  purchase,   or  xohich   may  revert,  descend,  ^  bankni^  ^ 
k  deased  or  bequeathed  or  come  to  him,  before  he  shall  have  obtained  his 
eertificaie  ;  and  the  commissioners  shall  also  assign  as  aforesaid  all  debts 
due  or  to  be  due  to  the  bankrupt  wheresoever  the  same  may  bejound  or 
hown,  and  such  assignment  shall  vest  the  property,  right,  and  interest  in 
tuck  debts  in  such  assignees,  asJuUy  as  if  the  assurance  whereby  they  are 
secured  had  been  made  to  such  assignees  s  and  after  such  assignment, 
neither  the  bankrupt  nor  any  person  claiming  through  or  under  him 
shall  have  power  to  recover  the  same,  nor  to  make  any  release  or  dis- 
charge thereof,  neither  shall  the  same  be  attached  as  the  debt  of  the 
bankrupt  by  any  person  according  to  the  custom  of  the  city  of  London 
or  otherwise>  but  such  assignees  shall  have  Itke  remedy  to  recover  the 
same  in  their  own  names  as  the  bankrupt  himself  might  have  had  if  he 
had  not  been  adjudged  bankrupt. 

$  64*  That  the  commissioners  shall,  by  deed  indented  and  enrolled  in   CommiMooers 
nyqfHis  Majesty's  Courts  of  Record,  convey  to  the  said  assignees,  Jbr  rup?°]!^e»- 
ihe  benefit  of  the  creditors  as  aforesaid,  all  lands,  tenements,  and  here*  tatetoauigneef. 
^menis,  except  copy  or  customaryhold  in  England^  Scotland,  Ireland, 
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or  in  any  of  the  dominions^  plantaiionSf  or  ccioniet  belonging  to  Hit 
(6  G^o.i.cl6.)   Majesty^  to  ivhich  any  bankrupt  is  entitled,  and  all  interest  to  tohich  such 

bankrupt  is  entitled  in  any  of  such  lands,  tenements,  or  hereditaments,  and 

of  which  he  might,  according  to  the  latos  of  the  several  countries,  domi* 

nions,  plantations,  or  colonies  have  disposed,  and  all  such  lands,  tenC' 

ments,  and  hereditaments  as  he  shall  purchase,  or  shall  descend,  be  de^ 

vised,  revert  to,  or  come  to  such  bankrupt  before  he  shall  have  obtained 

his  certificate,  and  all  deeds,  papers,  and  vsritings  respecting  the  same, 

and  every  such  deed  shall  be  valid  against  the  bankrupt,  and  against  all 

Srt»d'**f^'^  P^^*^^  claiming  under  him:  provided,  that  where  according  to  the 

▼eyance  of  colo-  law8  of  any  ftuch  plantation  or  colony  such  deed  would  require  reginra- 

nial  proper^,       \XoKi,  enrolment,  pr  recording,  the  same  shall  be  so  registered,  enrolled, 

or  recorded,  according  to  the  laws  of  such  plantation  or  colony,  and  no 
such  deed  shall  invalidate  the  title  of  any  purchaser  for  valuable  con- 
sideration prior  to  such  registration,  enrolment,  or  recording,   without 
notice  that  the  commission  has  issued. 
Conmiiirfonen         J  65.  That  the  commissioners  shaU  by  deed,  indented  and  enrolled  as 
ofheredHameiiH  ^foresaid,  make  sale  for  the  benefit  of  the  creditors  as  aforesaid  of  any 
whereof  the  bank-  lands,  tenements,  and  hereditaments,  situate  either  in  England  or  Ireland, 
any  estate  tail,     hereof  the  bankrupt  is  seised  of  any  estate  tail  in  possession,  reversion, 
&c.  or  remainder,  and  tohereqf  no  reversion  or  remainder  is  in  the  Croxvn, 

the  gi/h  or  provision  of  the  Crown,  and  every  such  deed  shall  be  good 
against  the  said  bankrupt  and  the  issue  of  his  body,  and  against  all  per- 
sons claiming  under  him  after  he  became  bankrupt,  and  against  all  persons 
whom  the  said  bankrupt  by  fine,  common  recovery,  or  any  other  means, 
might  cut  off  or  debar  from  any  remainder,  reversion,  or  other  interest,  in 
or  out  of  any  of  the  said  lands,  tenements,  and  hereditaments. 
Any  conreyance       J  66.  That  the  Lord  Chancellor  may,  upon  petition,  order  any  con- 
maybevMlated     vryance  or  assignment  either  of  the  real  or  personal  estate  of  the  bankrupt, 
by  Chancellor,     made  either  to  assignees  appointed  by  the  commissioners  or  clwsen  by  the 

creditors,  and  any  enrolment  thereof,  to  be  vacated,  provided  that  no 
title  of  any  purchaser  under  any  conveyance  prior  to  such  order  be 
thereby  affected ;  and  that  no  estate  previoiuly  barred  be  thereby  re 
vived;  and  may  order  the  commissioners  to  execute  a  new  assignment  or 
assignments  of  the  debts  and  effects  unreceived  and  not  disposed  of  by  the 
then  assignee  or  assignees  to  any  other  person  or  persons  to  be  choseh  by 
the  creditors  as  aforesaid,  or  to  execute  a  new  conveyance  of  the  real 
estate  unsold  or  not  conveyed  to  such  person  or  persons ^  and  in  such  man- 

Newasngnmcnt  j^gj.  ^  ^^ie  Lord  Chancellor  shall  direct ;  and  if  such  new  assignment 

by  commission  •^  ^ 

to  vest  the  per-     shall  be  ordered,  the  debts  and  personal  estate  of  the  bankrupt  shall  be 

sonal  estate  m     thereby  vested  in  such  new  assis^nees,  and  it  shall  be  lawful  for  thehi  to 
new  assignees.  ,r     .  ,        i.    f 

sue  for  the  same,  and  to  discharge  any  action  or  suit,  or  to  give  any 

acquittance  of  such  debts,  as  effectually  as  the  former  assignees  might 

have  done ;  and  the  commissioners  shall,  in  the  two  London  Gazettes 

next  after  the  removal  of  such  assignee  or  assignees,  and  such  new 
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appcHiitnient  as  aforesaid,  cause  advertisements  to  be  inserted  giving      bawkrupt. 
notice  of  such  removal  and  appointment,  and  directing  persons  indebted  (6  Geo.i.c,  iff.) 
to  the  bankrupt's  estate  not  to  pay  any  debt  to  the  assignee  or  assignees  " 
80  removed  ;  and  if  such  new  conveyance  as  aforesaid  shall  be  ordered  as  Nev  conyey- 
aforesaidy  it  shall  be  valid  vuithout  any  conveyance  from  any  former  as^  tatTby  comSi- 
agMt  or  assignees^  or  his  or  their  heirs  or  assigns^  provided  that  the  "ion  shoU  pan 
order  so  made  for  vacating  any  bargain  and  sale  be  enrolled ;  and  any  ^^^^^^^  °*^ 
bargain  and  sale  to  be  executed  in  pursuance  thereof  shall  be  enrolled  in 
the  same  court  as  the  first  bargain  and  sale  of  the  same  estate  was  enrolled. 

§  67*  That  suits  shall  not  abate  by  death  or  removal  of  assignees. 

§  68.  That  the  commissioners  shall  have  power,  by  deed  indented  CommissionerB 
and  enrolled  in  any  of  His  Majesty's  Courts  of  Record,  to  make  sale,  Irf*cwwhold 
for  the  benefit  of  the  creditors,  of  any  copyhold  or  customaryhold  lands,  lands, 
or  of  any  interest  to  which  any  bankrupt  is  entitled  therein,  and  thereby 
to  entitle  or  authorize  any  person  or  persons  on  their  behalf  to  surren* 
der  the  same  for  the  purpose  of  any  purchaser  or  purchasers  being  ad- 
mitted thereto. 

§  69-  That  every  person,  to  whom  any  sale  of  copyhold  or  customary  ^?*^  *^*^ 
laods  or  tenements  shall  be  made  by  the  commissioners,  shall,  before  shall  compound 
he  enter  into  or  take  any  profit  of  the  same,  agree  and  compound  with  J^^  the  lord 
the  Lords  of  the  Manors  of  whom  the  same  shall  be  holden,  for  fines, 
dues,  and  other  services  as  theretofore  have  been  usually  paid  for  the 
same,  and  thereupon  the  said  lords  shall,  at  the  next  or  any  subse- 
quent court  to  be  holden  for  the  said  manors,  grant  unto  such  vendee, 
upon  request,  the  said  copy  or  customary  lands  or  tenements  for  such 
estate  or  interest  as  shall  have  been  so  sold  to  him  as  aforesaid,  reserving 
the  ancient  rents,  customs,  and  services,  and  shall  admit  him  tenant  of 
the  same. 

§  70-  That  if  any  bankrupt  shall  have  granted,  conveyed,  assured.   Conditional  e»- 
or  pledged  any  real  or  personal  estate,  of  deposited  any  deeds,  such  ^^e  bSkrupc 
grant,  conveyance,  assurance,  pledge,  or  deposit  being  upon  condition  may  be  redeenk- 
or  power  of  redemption  at  a  future  day,  by  payment  of  money  or 
otherwise,  the  assignees  may,  before  the  time  of  the  performance  of 
soch  condition,  make  tender  or  payment  of  money,  or  other  perform- 
ance, according  to  such  condition,  as  fully  as  the  bankrupt  might  have 
done,  and  after  such  tender,  payment,  or  performance,  may  sell  and 
dispose  of  such  real  or  personal  estate  for  the  benefit  of  the  creditors  as 
aforesaid. 

§  71.  That  if  any  real  or  personal  estate  or  debts  of  any  bankrupt  Commissioners 
be  extended  afler   he  shall  have  become  bankrupt,  by  any  person,  ^hea^the  bank- 
onder  pretence  of  his  being  an  accountant  of  or  debtor  to  the  King,  the  rupt  by  fraud 
commissioners  may  examine  upon  oath,  whether  the  said  debt  was  due  accountant^ 
to  such  debtor  or  accountant  upon  any  contract  originally  made  be-  the  King. 
tween  such  accountant  and  the  bankrupt,  and  if  such  contract  was 
originally  made  with  any  other  person  than  the  said  debtor  or  accountanti 
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BAygmutT.  Q,  in  trust  for  any  other  person  or  persons,  the  commissioners  may  sell 
(6  Geo.  4.  c.  16.)  and  dispose  of  such  real  and  personal  estate  or  debts  for  the  benefit  of 
''~'^^^~""~'  the  creditors  under  the  commission,  and  such  sale  shall  be  valid  against 

the  said  extent,  and  all  persons  claiming  under  it ;  and  any  person  to 
whom  the  said  real  and  personal  estate  or  debts  shall  be  bargained,  sold, 
granted,  or  assigned  by  the  commissioners,  shall  have  and  may  recover 
the  same  against  any  person  who  shall  detain  the  same. 
Goods  in  the        ^  §  72.  That  if  any  bankrupt,  at  the  time  he  becomes  bankrupt,  shall, 
posMssion,  &c.    by  the  consent  and  permission  of  the  true  owner  thereof,  have  in  his 
be  assigned  ^^^  possession,  order,  or  disposition  any  goods  or  chattels,  whereof  he  was 
commissioners ;    reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale,  alteratioo, 
&e.  duly  n^    ^^  disposition  as  owner,  the  commissioners  shall  have  power  to  sell  and 
tend.  dispose  of  the  same  for  the  benefit  of  the  creditors  under  the  commis- 

sion :  provided,  that  nothing  herein  contained  shall  invalidate  or  affect 
any  transfer  or  assignment  of  any  ship  or  vessel,  or  any  share  thereof, 
made  as  a  security  for  any  debt  or  debts,  either  by  way  of  mortgage  or 
assignment,  duly  registered  according  to  the  provisions  of  an  act  of  Par- 
liament made  in  thelfourth  year  of  His  present  Majesty,  intituled  *'  An 
Act  for  the  registering  of  Vessels/' 
Conyeyances,  §  73.  That  if  any  bankrupt,  being  at  the  time  insolvent,  shall  (ex* 

SlaSls  or  ™^  ®^P'  upon  the  marriage  of  any  of  his  children,  or  for  some  valuable  con- 
goods,  &c.  into  sideration)  have  conveyed,  assigned,  or  transferred  to  any  of  his  children, 
void  """***        or  any  other  person,  any  hereditaments,  o£Bces,  fees,  annuities,  leases, 

goods,  or  chattels,  or  have  delivered  or  made  over  to  any  such  person 
any  bills,  bonds,  notes,  or  other-sureties,  or  have  transferred  his  debts 
to  any  other  person  or  persons,  or  in  any  other  person's  name,  the  com- 
missioners shall  have  power  to  sell  and  dispose  of  the  same  as  aforesaid; 
and  every  such  sale  shall  be  valid  against  the  bankrupt,  and  such  chil«- 
dren  and  persons  as  aforesaid,  and  against  all  persons  claiming  under 
him.  * 

Distress  for  rent  ^  74.  That  no  distress  for  rent  made  and  levied  after  an  act  of  bank- 
more  than  one  ruptcy  upon  the  goods  or  effects  of  any  bankrupt  (whether  befo?e  or 
yearVrent.         after  the  isiBuing  of  the  commission),  shall  be  available  for  more  than 

one  year's  rent,  accrued  prior  to  the  date  of  the  commission,  but  the 

landlord  or  party  to  whom  the  rent  shall  be  due,  shall  be  allowed  to 

come  in  as  a  creditor  under  the  commission  for  the  overplus  of  the  rent 

due,  and  for  which  the  distress  shall  not  be  available. 

Bankrupt  leases        §  75.  That  any  bankrupt  entitled  .to  any  lease  or  agreement  for  a 

for  ^t^r^^<^>   ^^^^f  if  the  assignees  accept  the  same,  shaJl  not  be  liable  to  pay  any 

nants  after  com-  rent  accruing  after  the  date  of  the  commission,  or  to  be  sued  in  tespect 

mission.  of  any  subsequent  nonobservance  or  nonperformance  of  the  conditions, 

covenants,  or  agreements  therein  contained ;  and  if  the  assignees  de- 
cline the  same,  shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up 
such  lease  or  agreement  to  the  lessor  or  such  person  agreeing  to  grant 
a  lease^  within  fourteen  days  a&et  he  shall  have  had  notice  that  the 
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an^neeft  shall  We  discUned  as  aforesaid ;  and  if  the  assignees  shall  not  ■^wc^CTt* 
(upon  being  thereto  required)  elect  whether  they  will  accept  or  decline  (6  GeO'  ^  c,  16.) 
such  lease  or  agreement  for  a  lease,  the  lessor  or  person  so  agreeing 
as  aforesaid,  or  any  person  entitled  ander  such  lessor  or  person  so 
agreeing,  shall  be  entitled  to  apply  by  petition  to  the  Lord  Chancellor, 
who  may  order  them  so  to  elect  and  to  deliver  up  such  lease  or  agree- 
ment, in  case  they  shall  decline  the  same,  and  the  possession  of  the 
premises,  or  may  make  such  other  order  therein  as  he  shall  think  fit. 

§  76.  That  if  any  bankrupt  shall  have  entered  into  any  agreement  A^gneM  to 
for  the  purchase  of  any  estate  or  interest  in  land,  the  vendor  thereof,  by  or  decline 
or  any  person  claiming  under  him,  if  the  assignees  of  such  bankrupt  i*'?™"*).'^ 
diall  not  (upon  being  thereto  required)  elect  whether  they  will  abide  by  pu^haK  (^  et- 
and  execute  such  agreement,  or  abandon  the  same,  shall  be  entitled  to  t&te. 
apply  by  petition  to  the  Lord  Chancellor,  who  may  thereupon  order 
them  to  deliver  up  the  said  agreement,  and  the  possession  of  the  pre« 
auses,  to  the  vendor  or  person  claiming  under  him,  or  may  make  such 
other  order  therein  as  he  shall  think  fit. 

j  77.  That  all  powers  vested  in  any  bankrupt  whidi  he  might  legally  Asiignees  may 
execute  for  his  own  benefit  (except  the  right  of  nomination  to  any  va-  yerted^inUnkl 
cant  ecclesiastical  benefice)  may  be  executed  by  the  assignees  for  the  rupu 
benefit  of  the  creditors,  in  such  manner  as  the  bankrupt  might  have  exe- 
cuted the  same. 

§  78.  That  it  shall  be  lawful  for    the   Lord  Chancellor  upon  the  CbanceOor  may 
petition  of  the  assignees  or  of  any  purchaser  firom  them,  of  any  part  of  tojoinincon^ 
the  bankrupt's  estate,  if  such  bankrupt  shall  not  try  the  validity  of  the  veyancei. 
comraisaion,  or  if  there  shall  have  been  a  verdict  at  law  establishing  its 
validityi  to  order  the  bankrupt  to  join  in  any  conveyance  of  such  estate, 
or  any  part  thereof;  and  if  he  shall  not  execute  such  conveyance  within 
the  time  directed  by  the  order,  such  bankrupt  and  all  persons  claiming 
uoder  him  shall  be  stopped  from  objecting  to  the  validity  of  such  con* 
veyaace ;  and  all  estate,  right,  or  title  which  such  bankrupt  had  there- 
in, shall  be  as  efiectually  barred  by  such  order  as  if  such  conveyance 
bad  been  executed  by  hinu 

§  79.  That  if  any  bankrupt  shall  as  Uuslee  be  seised,  possessed  of  ^'"*i^, 
or  entitled  to^  either  alone  or  jointly,  any  real  or  personal  estate,  or  rnpto  chancellor 
any  interest  secured  upon   or  arising  out  of  the  same,  or  shall  have  maybe  ordered 

,.        .,.  .  .1.1  ..1  to  convey  or 

Standing  in  his  name  as  trustee,  either  alone  or  jointly,  any  government  assign  to  other 
stock,  funds,  or  annuities,  or  any  of  the  stock  of  any  public  company,  ^n^tees. 
either  in  England^  Scoilandf  or  Ireland,  it  shall  be  lawful  for  the  Lord 
Chancellor,  on  the  petition  of  the  person  or  persons  entitled  in  pos- 
session to  the  receipt  of  the  rents,  issues,  and  profits,  dividends,  in* 
terest,  or  produce  thereof,  on  due  notice  given  to'  all  other  persons  (if 
any)  interested  therein,  to  order  the  assignees,  and  all  persons  whose 
act  or  consent  thereto  is  necessary,  ^o  convey,  assign,  or  transfer  the 
estate>  interest,  Btock,  funds,  or  annuities  to  such  person  or  per- 
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sons  as  the  Lord  Chancellor  shall  think  fit,  upon  the  same  trusts  as  the 
(6  fleo>4.c,l6),  gjjjjj  estate,  interest,  stock,  funds,  or  annuities  were  subject  to  before 

the  bankruptcy,  or  such  of  them  as  shall  be  then  subsisting  and  capable 

of  taking  effect ;  and  also  to  receive  and  pay  over  the  rents,  issues,  and 

profits,  dividends,  interest,  or  produce  thereof,  as  the  Lerd  Chancellor 

shall  direct. 

Stock  when  §  80.  That  if  any  such  bankrupt  shall  have  any  government  stock, 

Stedilf be  traiia-  ^""^^»  ®^  annuities,  or  any  of  the  stock  of  any  public  company,  either  in 

ferredtoas-        England^  Scotland^  or  Ireland^  standing  in  his  name  in  his  own  right, 

sigoees*  j^.  ^^^\i  ^^  lawful  for  the  commissioners,  by  writing  under  their  hands,  to 

order  all  persons  whose  act  or  consent  is  thereto  necessary,  to  transfer 

the  same  into  the  name  of  the  assignees,  and  to  pay  all  dividends  upon 

the  same  to  such  assignees ;  and  all  such  persons  whose  act  or  consent 

is  so  necessary  as  aforesaid  are  hereby  indemnified  for  all  things  done  or 

permitted  pursuant  to  such  order. 

Conreyaocea,  §  81.  That  all  conveyances  by,  and  all  contracts  and  Other  dealings 

«)ntrarts,eKecu-  ^^  transactions  by  and  with  any  bankrupt,  bond  fide  made  and  entered 

months  before      into  more  than  two  calendar  months  before  the  date  and  issuing  of  the 

the  commbsion,-  commission  against  him,  and  all  executions  and  attachments  against  the' 

&c.  valid.  lands  and  tenements  or  goods  and  chattels  of  such  bankrupt,  ifonij^f/^ 

executed  or  levied  more  than  two  calendar  months  before  the  issuing  of 
such  commission,  shall  be  valid,  notwithstanding  any  prior  act  of  bank- 
The  two  month!  ruptcj  by  him  committed ;  provided  the  person  or  persons  so  dealing  with 
from  tbe^ttlu*    '^^^^  bankrupt,  or  at  whose  suit  or  on  whose  account  such  execution  op 
ofasupeneded    attachment  shall  have  issued,  had  not  at  the  time  of  such  conveyance, 
eommiMioii.        contract,  dealing,  or  transaction,  or  at  the  time  of  executing  or  levy- 
'  ing  such  execution  or  attachment,  notice  of  any  prior  act  of  bank« 
ruptcy  by  him  committed :  provided  also,  that  where   a  commission 
has  been  superseded,  if  any  other  commission  shall  issue  against  any 
person  or  persons  comprised  in  such  first  commission,  within  two  calen- 
dar months  next  after  it  shall  have  been  superseded,  no  such  conveyance, 
contract,  dealing,   or  transaction,  execution  or  attachment,  shall  be 
valid,  unless  made,  entered  into,  executed,  or  levied  more  than  two 
calendar  months  before  the  issuing  the  first  commission. 
Paymenumade       ^  82.  That  all  payments  really  and  hon^fide  made,  or  which  shall 
received^i^^cro*  hereafter  be  made  by  any  bankrupt,  or  by  any  person  on  his  behalf,  • 
ditor  wiihout       before  the  date  and  issuing  of  the  commission  against  such  bankrupt,  to 
ruptcy,** vaUd. '     any  creditor  of  such  bankrupt  (such  payment  not  being  a  fraudulent 

preference  of  such  creditor),  shall  be  deemed  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt  committed ;  and  all  payments 
really  and  bona  fide  made,  or  which  shall  hereafter  be  made  to  any 
bankrupt  before  the  date  and  issuing  of  the  commission  against  such 
bankrupt,  shall  be  deemed  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  commillted;  and  such  creditor  shall  not  be 
liable  to  refund  the  same  to  the  assignees  of  such  bankrupt,  provided 
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tbe  person  so  dealing  with  the  said  bankrupt  had  not,  at  the  time  of     BAKKAun. 
sach  payment  by  or  to  such  bankrupt,  notice  of  any  act  of  bankruptcy  (6  Geo.  i,  c.  16 ) 
by  such  bankrupt  committed.  

§  83.  That  the  issuing  of  a  commission  shall  be  deemed  notice  of  a  ^^^t  shall  be 
prior  act  of  bankruptcy  (if  an  act  of  bankruptcy  had  been  actually  com-  ^^^""**™«*'^««^ 
nltted  before  the  issuing  the  commission),  if  the  adjudication  of  the 
person  or  persons  against  whom  such  commission  has  issued  shall  have 
been  notified  in  the  Lorubm  GazetiCf  and  the  person  or  persons  to  be  af« 
fected  by  such  notice  may  reasonably  be  presumed  to  have  seen  the  same. 

j  84.  That  no  person  or  body  corporate,  or  public  cdmpany,  having  F^^'j?!^^? 
m  his  or  their  possession  or  custody  any  money,  goods,  wares,  merchan-  delivery  of 
^zes,  or  effects  belonging  to  any  buikrupt,  shall  be  endangered  by  &^^*^  without 
reason  of  the  payment  or  delivery  theseof  to  the  bankrupt  or  his  order ; 
provided  such  person  or  company  had  not,  at  the  time  of  such  delivery 
or  payment)  notice  that  such  bankrupt  had  committed  an  act  of  bank- 
ruptcy. 

j  BSm  That  if  any  accredited  agent  of  any  body  corporate  or  public  ^odMto  agents 
oooqpany  shall  have  had  notice  of  any  act  of  bankruptcy,  such  body  gcc    ^  ^ 
corporate  or  company  shall  be  hereby  deemed  to  have  had  sudi  notice. 
'    i  86.  That  no  purchase  from  any  bankrupt  bond^e  and  for  valuable  ^<^fi(]e  pur- 
consideration,  where  the  purchaser  had  notice  at  the  time  of  such  pur-  peadiaUe  after 
chase  of  an  act  of  bankrupt  by  such  bankrupt  committied,  diall  be  ^^  months. 
inpeacbed  by.  reason  thereof,  unless  the  commission  against  such  bank- 
rupt shall  have  been  sued  out  within  twelve  calendar  months  after  such 
set  of  bankruptcy. 

§  87*  That  no  tide  to  any  real  or  personal  estate  sold  under  any  com-  Property  sold 
mission,  or  under  any  order  in  bankruptcy,  shall  be  impeached  by  the  ^^  n^tobT 
bankrupt,  or  any  person  claiming  under  him,  in  respect  of  any  defect  in  impeached  after 
the  soing  out  of  the  commission,  or  in  any  of  the  proceedioga  under  the  ^^  '"<'°"**- 
same,  unless  the  -bankrupt  shall  have  commenced  proceedings  to  super- 
sede the  said  commission,  and  duly  prosecuted  the  same,  within  twelve^ 
calendar  months  from  the  issuing  thereof. 
i  88«  That  the  assiirnees,  with  the  consent  of  the  major  part  in  value  'A*^^<^  ^th 

-  «•  ,  ,    ,.  •  •  «  .'  .     .  conaent  of  creu 

of  creditors  who  shall  have  proved  under  the    commission,  present  diton,  may  com- 
at  any  meeting,  'whereof  and  of  the  purport  whereof  twenty-one  days  V^^  ^^^ 
notice  shall  have  been  given  in  the  London  Gazette^  may  compound  witli 
any  debtor  to  the  bankrupt's  estate,  and  take  any  reasonable  part  of  the 
debt  in  discharge  of  the  whole,  or  may  give  time  and  take  security  for  ^ 

the  payment  of  such  debt,  or  may  submit  any  dispute  between  sudi 
anigneea  and  any  persons,  concerning  any  matter  relating  to  such  bank- 
nipt's  estate,  to  the  determination  of  arbitrators  to  be  chosen  by  the 
ssagnees  and  the  major  part  in  value  of  such  creditors,  and  the  party 
with  whom  they  shall  have  such  dispute,  and  the  award  of  such  arbitra- 
tors shall  be  binding  on  all  the  creditors ;  and  the  assignees  are  hereby 
indemnified  for  what  they-shall  do  according  to  the  directions  aforesaid, 

c2 
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BAWKfcuiT.  and  no  suit  in  equity  shall  be  cominencecl  by  the  assignees  without  sach 
(6  Geo  4.  c.  16.)  consent  as  aforesaid ;  provided  that  if  one  third  in  value  or  upwards  of 
but  meetings  of  ^^^^  creditors  shall  not  attend  at  any  such  meeting  (whereof  such  notice 
creditors  for  shall  have  been  given  as  aforesaid),  the  assignees  shall  have  power,  with 
attended  by  one-  ^^^  consent  of  the  commissioners  testified  in  writing  under  their  hands, 
third  in  value,      to  do  any  of  the  matters  aforesaid. 

Assignees  of  ^  $9,  That  in  any  commission  against  any  one  or  more  D»ember  or 

firm  may  use  members  of  a  firm,  the  Lord  Chancellor  may,  upon  petition,  authorise 
names  of  part-  the  assignees  to  commenct:  or  prosecute  aey  action  at  law,  or  suit  i|i 
ners  \fi  sui  equity,  in  the  names  of  such  assignees  and  of  the  remaining  partner  or 

partners,  against  any  debtor  of  the  partnership,  and  may  obtain  sui:h 
judgment,  decree,  or  order  tlierein,  as  if  such  action  or  suit  had  beea 
instituted  with  the  consent  of  such  partner  or  partners,  and  if  such 
partner  or  partners  shall  execute  any  release  of  the  debt  or  demand  for 
•which  such  action  or  suit  is  instituted,  such  release  shall  be  void;  pro- 
vided that  every  such  partner,  if  no  benefit  is  claimed  by  him  by  virtue 
■  of  the  said  proceedings,  shall  be  indemnified  against  the  payinent  of  any 
costs  in  respect  of  such  action  or  suit ;  and  that  it  sliall  be  lawful  for 
the  Lord  Chancellor,  upon  the  petition  of  such  partner,  to  direct  that 
he  may  receive  so  much  of  the  proceeds  of  such  action  or  suit  as  the 
Lord  Chancellor  shall  think  fit. 

§  §  90, 91.  Declare,  th^.jn  actions,  or  suits,  by  or  against  any  person 
-acting  undek^the  commissioi9,  no  proof  shall  be  required  at  the  trial  of 
petitioning  creditor's  debt|«^rading,  or  act  of  bankruptcy,  unless  notice 
be  given  that  those  matt^j^are  to  be  disputed. 

'^92'  That  deposition^frshall  be  conclusive  in  actions  or  suits  by 
assignees  for  any  debt  of  the  bankrupt,  unless  he  -dispute  tlie  com*- 

f  93. -That  debtor  to  the  bankrupt's  estate  may  pay  the  debt  intp 
'Court  when  sued  by  the  assignee. 

'  $94.  That  if  the  commission  be  afterwards  superseded,  persons  from 
whom  tlie  assignees  have  recovered,  or  bond  Jide  paying  the  assigoees^  &c. 
shall  be  discharged  from  claims  by  the  bankrupt. 

§  95.  That  the  Chancellor  may  appoint  office  for  registering  pro^ 

ceedings  in  bankruptcy. 

^o  commission,       ^  95.  Xliat  in  all  commissions  issued  after  this  act  shall  have  taken 

to  b^vidcnce*^    effect,  no  i^Monissicm  of  bankruptcy,  adjudication  of  bankruptcy   by 

unless  entered     the  commissionerSi  orHMsignment  of  the  personal  estate  of  the  banjcrupt, 

or  certificate  of  conformity^  shall  be  received  as  evidence  in  any  cowt 
of  law  or  equity,  unless  the  sa«ae  shall  have  been  first  so  entered  €»f 
record  as  aforesaid ;  and  the  person  so  appointed  to  enter  matters  of 
record  as  aforesaid,  shall  be  entitled  to  receive  for  such  entry  of  every 
such  commission,  adjudication  of  bankruptcy,  assignment,  or  order  for 
vacating  the  same  respectively,  having  the  certificate  of  such  entry, 
indorsed  thereon  respectively,  the  fee  of  two  shillings  each,  apd  for  tb^ 


oCjrecord. 
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entry  of  every  certificate  of  conformilyy  having  the  like  certificate' 

iadorsed  thereon,  six  shilliiigs ;  and  every  sudi  instrument  shall  be  so  (QCigo»*'C»i6.) 

entered  of  record  upon  the  application  of,  or  on  behalf  of  any  party 

iDterested  therehi,  and  on  pay ment  of  the  several  fees  aforesaid,  without 

any  petition  in  writing  presented  for  that  purpose ;  and  the  Lord  Chan«  ^'^  Chancellor 

ceUor  may,  upon  petition,  direct  any  depositions,  proceedings  or  other  mattera  to  ^  '^ 

matter  relating  to  commissions  of  bankruptcy,  to  be  entered  of  record  entered. 

as  aforesaid,  and  also  appoint  such  fee  and  reward  for  the  labour  therein 

cf  the  person  so  appointed  as  aforesaid,  as  the  Lord  Chancellor  shall 

think  reasonable ;  and  all  persons  shall  be  at  liberty  to  search  for  any  of  LiMy  to 

the  matters  so  entered  of  record  as  aforesaid :  Provided  that  on  the  Certi6cate  of 

production  m  evidence  of  any  instrument  so  directed  to  be  entered  of  entry  to  be  evU 

record,  having  the  certificate  thereon,  purporting  to  be  signed  by  the    ^^ 

perscm  90  appointed  to  enter  the  same,  or  by  his  deputy,  the  same  shall, 

without  any  proof  of  such  signature,  be  received  as  evidence  of. such. 

imtrument  having  been  so  entered  of  record  as  aforesaid. 

f  97*  That  in  every  action,  suit,  or  issue,  office  copies  of  any  original  'Where  office 
instrument  or  writing,  filed  in  the  office  or  officially  in  the  possession  of  *^^*"  evidence. 
the  Lord  Chancellor's  secretary  of  bankrupts,  shall  be  evidence  to  be 
received  of  every  such  original  instrument  or  writing  respectively ;  and 
if  tay  such  original  instrument  or  writing  shall  be  produced  on  any 
trid,  the  costs  of  producing  the  same  shall  not  be  allowed  on  taxation, 
unless  it  appears  that  the  production  of  such  original  instrument  or 
other  writing  was  necessary. 

f  9S.  That  commissions,  deeds^  and  other  iasiramenta  relating  to  . 
estates  and  efiects  of  bankrupts  shall  be  exempt  from  stamp  duty ;  and 
that  sales  by  auction  shall  be  exempt  from  duty* 

§  99.  That  a  false  oath  or  affirmation  shall  be  perjury. 

§  100.  That  all  sums  of  money  forfeited  under  this  act,  or  by  virtue  Forfeitures  for 
of  any  conviction  for  perjury  committed  in  any  oath  hereby  directed  or  1^"*^* 
authorized,  may  be  sued  for  by  the  assignees  in  any  of  His  M^esty's 
ceorts  of  record ;  and  the  money  so  recovered  (the  charges  of  suit  being 
deducted)  shall  be  divided  among  the  creditors. 

§  lOL  That  the  assignees  shall  keep  an  account,  wherein  they  shall  Assignees  di« 
enter  all  property  of  the  bankrupt  received  by  them,  and  all  payments  bookofaccounts! 
made  by  them  on  account  of  the  bankrupt's  estate*  which  account 
every  creditor  who  shall  have  proved  may  inspect  at  all  seasonable 
times ;  and  the  commissioners  may,  at  all  times,  by  writing  under  their 
hands,  summon  the  assignees  before  them,  and  n^uire  them  to  produce 
all  books,  papers,  deeds,  writings,  and  other  documents  relatbg  to  the 
Bankruptcy,  in  their  possession. 

§  102.  That  at  the  meeting  of  creditors  for  the  choice  of  assignees,  Creditors  to  di- 
the  major  part  in  value  of  such  creditors  there  present  may  direct  how,  ^n^  recd^ 
sad  widi  whom,  and  where  the  money  received  from  time  to  time  oi^t  of  shall  be  paid  and 
the  estate  shalt  be  paid  in  and  remain  until  it  be  divided.;  and  if  s^ch  ^^"^  ^  ^'''' 
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BAKKAUPT.      creditors  shall  riot  make  such  direction  as  aforesaid,  the  eonunissioiiers 


(6Geo<4.c.  16.)  shall,  immediately  after  such  choice,  and  at  the  same  meeting,  make 
"  such  direction ;  but  no  money  shall  be  directed  to  be  paid  into  the 

hands  of  any  of  the  commissioners,  or  of  the  solicitor  to  the  commis- 
sion, or  into  any  banking  house,  or  other  house  of  trade,  jn  which  any 
such  commissioner,  assignee,  or  solicitor  is  interested. 
Conmiuionert  §  ^^*  '^^^  ^^  commissioners  may,  as  often  as  it  shall  appear  to 
may  direct  such  to  them  expedient  for  the  bankrupt's  estate,  direct  any  money,  part  of 
vf^t^in  ex-  ^^^^  estate,  to  be  invested  in  the  purchase  of  exchequer  bills,  for  the 
chequer  bills.       benefit  of  the  creditors,  and  may  direct  where  and  with  whom,  audi 

exchequer  bills  shall  be  kept,  and  cause  such  exchequer  bills  to  be  sold 
when  it  shall  appear  to  them  expedient,  and  may  direct  the  proceeds 
thereof  to  be  i^ain  laid  out  in  the  purchase  of  exchequer  bills,  or  to  be 
applied  for  the  benefit  of  the  creditors,  subject  to  the  controul  of  the 
Lord  Chancellor. 

§  104.  That  assignee  disobeying  direction  to  pay  or  invest  money, 
and  retaining  it,  or  permitting  coHissignee  to  retain  or  employ  it,  shall  be 
charged  with  ;£20  per  cent. 
Assignee  b^  §  105.  That  if  any  assignee  indebted  to  the  esUte  of  which  he  is  auch 

comiiHa;  ''*^-  assignee,  hi  respe^  of  money  so  retained  or  employed  by  him  as  afore* 
caie  not  to  db-'  ^^id,  become  bankrupt,  if  he  shall  obtain  his  certificate  it  shall  only 
chu^  his  future  jigye  the  efiect  of  freeing  his  person  from  arrest  and  imprisonment ;  but 

his  future  effects  (his  tools  of  trade,  necessary  household  goods,  and  the 
necessary  wearing  fipparel  *of  himself,  his  wife  and  children  excepted) 
shall  remain  liable  for  so  much  of  his  debts  to  the  estate  of  wliich  he 
was  assignee,  as  shall  not  be  paid  by  dividends  under  his  commission, 
together  with  lawful  interest  for  the  whole  debt. 

§  106.  That  tlie  commissioners  shall  audit  the  accounts  of  the  assig- 
nees not  sooner  than  four  months  firom  the  issuing,  nor  later  than  six 
months  from  the  last  examination, 
^d  h^i^  S*"       ^  ^^^'  '^^^^  ^®  commissioners  shall,  not  sooner  than  four  nor  later 
piade.  than  twelve  calendar  months  from  the  issuing  the  commission,  appoint 

a  public  meeting  (whereof  and  of  the  purport  whereof  they  shall  give 
twenty-one  day's  notice  in  the  London  Gazette)  ^to  make  a  dividend  of 
the  bankaupt's  estate,  at  which  meeting  all  creditors  who  have  not 
proved  their  debts  shall  be  entitled  to  prove  the  same;  and  the  said 
commissioners  at  such  meeting  shaU  order  such  part  of  the  net  produce 
of  the  bankrupt's  estate  in  the  hands  of  the  assignees,  as  they  shall  think 
fit,  to  be  forthwith  'divided  amongst  such  creditors  as  have  proved  debta 
under  the  commission,  in  proportion  to  their  respective  debts,  and  shall 
make  an  order  for  a  dividend  in  writing  under  their  hands,  and  shall 
cause  one  part  of  such  order  to  be  filed  amongst  the  proceedings  under 
jthe  commission,  and  shall  deliver  another  part  thereof  to  the  assigneea, 
which  order  shall  contain  an  account  of  the  time  and  place  of  making 
«uch  order,  of  the  amount  of  the  debts  proved,  of  the  money  remaining 
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ID  tbe  hands  of  the  assignees  to  be  divided,  of  how  much  in  the  pound 
B  then  ordered  to  be  paid  to  every  creditor^  and  of  the  money  allowed  i^Geo,i.cA^) 
by  the  commissioners  to  be  retained  by  the  assignees,  with  their  reasons 
for  allowing  the  same  to  be  so  retained ;  and  the  assignees,  in  pursuance 
of  such  order  (and  without  any  deed  of  distribution  made  for  that  pur- 
pose), shall  forthwith  make  such  dividend,  and  shall  take  receipts  in  a 
book  to  be  kept  for  that  purpose,  from  each  creditor,  for  the  dividend 
received  by  such  creditor ;  and  such  order  and  receipt  shall  be  a  dis- 
charge to  every  such  assignee  for  so  much  as  he  shall  pay  pursuant  to 
such  order;  and  no  dividend  shall  be  declared,  unless  the  accounts  of 
the  assignees  shall  have  been  first  so  audited  as  aforesaid,  and  such 
ststement  delivered  by-lheptJupon  oath  as  aforesaid, 

i  108.  That  no  creditor  having  security  for  his  debt,  or  having  made  Creditors  having 
any  attachment  m  London f  or  any  other  place,  by  virtue  of  any  custom  their  debts,  not 
there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall  receive  upon  to  receive  more 
aoy  such  security  or  attachment  more  than  a  rateable  part  of  such  debt,  ^x^v*. 
except  in  respect  of  any  execution  or  extent  served  and  levied,  by 
seizure  upon,  or  any- mortgage  of  or  lien  upon  any  part  of  the  property 
of  such  bankrupt  before  the  bankruptcy ;  provided  that  no  creditor, 
though  for  a  valuable  consideration,  who  shall  sue  out  execution  upon 
any  judgment  obtained  by  default,  confession,  or  nil  dicit,  shall  avail 
himself  of  sueh  execution  to  the  prejudice  of  other  fair  crecUtors,  but 
shsU  be  paid  rateable  with  such  creditors* 

$  lOd.  That  if  the  bankrupt's  estate  shall  not  have  been  wholly  ^>^^  dividend 
divided  upon  the  first  dividend,  the  commissioners  shall,  within  eighteen  months;  except, 
cslendar  months  after  the  issuing  of  the  commission,  appoint  a  public  ^^' 
meeting  (whereof  and  of  the  purport  whereof  they  shall  give  twenty-one 
days'  notice  in  the  London  Gazette)  to  make  a  second  dividend  of  tlie 
Bankrupt's  estate,  when  all  creditors  who  have  not  proved  their  debts 
may  prove  the  same ;  and  the  commissioners  at  such  neeting,  after 
taking  such  audit  as  herein-before  directed,  shall  order  the  balance  in  the 
hands  of  the  assignees  to  be  forthwith  divided  amongst  such  of  the  cre- 
ditors as  shall  have  proved  their  debts ;  and  such  second  dividend  shall 
be  final,  unless  any  action  at  law  or  suit  in  equity  be  depending,  or  any 
part  of  the  estate  be  standing  out,  not  sold  or  disposed  of,  or  unless 
some  other  estate  or  efiects  of  the  bankrupt  shall  afterwards  con^e  to 
tbe  assignees ;  in  which  case  they  shall,  as  soon  as  may  be,  convert  such 
estate  and  efiects  into  money,  and  within  two  calendar  months  after  the 
same  shall  be  so  converted  divide  the  same  in  manner  afopesaid» 

§  110.  That  the  assignees  shall  file  an  account  in  the  bankrupt  office 
of  unclaimed  dividends  remaining  in  their  hands,  which  is  to  be  in- 
vested by  order  of  the  Chancellor,  and  after  three  years  divide  the 
same  among  the  other  creditors. 

fill.  That  no  action  for  any  dividend  shall  be  brought  against  the  JJ°  ^^'htToJ^d^ 
asngnees  by  any  creditor  who  shall  have  proved  under  the  commission,  yidends. 
but  if  the  assignees  shall  refuse  to  pay  any  such  dividend,  the  Lord 
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Enlargement  of 
time  for  bank- 
rupt surrender- 
ing. 


Allowance  to 
bankrupt  for 
maintenance* 


mAOTciiuw.      Chancellor  may,  on  petition,  order  pa3rnient  thereof,  with  intereit  fibr 
(6  6^0.4  C.160  the  time  that  it  shall  have  been  withheld,  and  the  coats  of  the  ap- 
plication. 

§  11^.  That  bankrupt  not  surrendering  and  submitting  to  be 
examined ;  or  not  making  discovery  of  his  estate  and  efiects ;  or  not 
delivering  up  his  goods,  books,  &c. ;  or  removing  or  embezzling  to  the 
value  of  £'10  sliall  be  guilty  of  felony,  &c. 

$  113.  That  the  Lord  Chancellor  shall  have  power,  as  often  as  he 
shall  think  fit,  from  time  to  time  to  enlarge  the  time  for  die  bankrupt 
surrendering  himself  for  such  time  as  the  Lord  Chancellor  shall  think  fit, 
so  fis  every  such  order  be  made  six  dap  at  least  before  the  day  on 
which  such  bankrupt  was  to  surrender  himself. 

§  1 14.  That  it  shall  be  lawful  for  the  commissioners  before  the  choice 
of  assignees,  and  after  such  choice,  for  the  assignees,  with  the  approba* 
tion  of  the  comnussioners  testified  in  writing  under  their  hands,  from 
time  to  time  to  make  sudi  allowance  to  the  bankrupt  out  of  his  estate, 
until  he  shall  have  passed  his  last  examination,  as  shall  be  necessary  for 
the  support  of  himself  and  his  fiimily. 

$115.  That  if  any  bankrupt  apprehended  by  any  warrant  of  thecoma 
missioners  shall,  within  tbe  time  hereby  allowed  for  him  to  surrender, 
submit  to  be  examined,  and  in  all  things  conform,  he  shall  have  the  same 
benefit  as  if  he  had  voluntarily  surrendered. 

$  116.  That  the  bankrupt  shall  deliver  up  his  books  of  accounts  to  the 
assignees  upon  oath ;  shall  attend  assignees  when  required ;  shall  be  at 
liberty  to  inspect  accounts;  and  after  allowance  of  certificate  to  attend 
assignees  in  settling  accounts ;  having  allowance  for  attendance. 

$  117.  That  the  bankrupt  shall  be  free  from  arrest  during  examioa* 
tion,  if  not  in  custody ;  and  if  arrested,  he  discharged  on  producing  suoi- 
mons. 

$  lis.  That  commissioners  may  adjourn  last  examination  of  bankrupt 
sine  die. 

j^  119.  That  bankrupt  in  custody  shall  be  brought  before  the  com- 
missioners at  the  creditor's  expense.  Assignees  may  appoint  persons  to 
attend  bankrupt  in  prison. 

§  120.  That  persons  concealing  bankrupt's  effects  shall  forfeit  jf  100, 
&C.;  and  allowance  of  five  per  cent,  to  persons  making  discovery  thereof. 

$  121.  That  every  bankrupt  who  shall  have  duly  surrendered,  and  in 
all  things  conformed  himself  to  the  laws  in  fisrce  concerning  bankrupts 
at  the  time  of  issuing  the  comatission  against  him,  shall  be  discharged 
from  all  debts  due  by  him  when  he  became  bankrupt,  and  from  all 
claims  and  demands  hereby  made  provieable  under  the  commission,  in 
case  he  shall  obtain  a  certificate  of  such  conformity,  so  signed  and  al- 
lowed, and  subject  to  such  provisions  as  hereinafter  directed  ;  but  no 
such  certificate  shall  release  or  discharge  any  person  who  was  partner 
with  such  bankruptat  the  time  of  his  bankruptcy,  or  who  was  then  jointly 
hound,  or  bad  made  soy  joint  contract  with  such  bankrupt. 


Bankrupt  dit- 
charged  of  debts 
by  certificate  of 
conformity ; 


bat  not  to  4ti;- 
duir«^  partner. 


CLASS  1X^2  CONVfiTAKCIMO.  £6 

f  12S.  Hiat  sodi  certificate  thall  be  signed  by  four-fifths  in  natnber      bakkbcw. 
and  valae  of  the  creditors  of  the  bankruptt  who  shall  have  proved  debts  (6  G0o.i.c.l6.) 
Doder  the  commission  to  the  amount  of  £20  or  upwards,  or  after  six  ca«   Cfertiflcate  to  be 
lendar  months  from  the  last  examination  of  the  bankrupt,  then  either  signed  by  four- 
hj  three-fifths  in  number  and  value  of  such  creditors,  or  by  nine-tenths  andvakieof  cre- 
in  number  of  such  creditors,  who  shall  thereby  testify  their  consent  lo  ^ton  abore 
the  said  bankrupt's  discharge  as  aforesaid ;  and  no  such  certificate  shall  ^f^gixQoodis 
be  aach  discbarge,  unless  the  commissioners  shall,  in  writing  undcir  their  by  ihrte4iAhiia 
hands  and  seah,  certify  to  the  Lord  Chancellor  that  such  bankrupt  has  j^^.^^ 
made  a  full  discovery  of  his  estate  and  eilects»  and  in  all  things  con-  «cDthtlnnumber« 
formed  as  aforesaid,  and  that  there  does  not  appear  any  reason  to  doubt 
the  truth  or  fulness  of  such  discovery,  and  also  that  the  creditors  have 
signed  in  manner  hereby  directed,  and  unless  the  bankrupt  make  oath 
m  writbig  that  such  certificate  and  consent  were  obtained  without  fraud, 
and  imfess  <uch  certificate  shall,  after  such  oath,  be  allowed  by  the  Lord  j^^^l^^ 
Chancellor,  against  which  allowance  any  of  the  creditors  of  the  bankrupt  lor, 
may  be  heard  before  the  Lord  Chancellor. 

§  m.  Provision  for  petitions  for  the  allowance  of  certificates  pre- 
sented under  repealed  Act  of  5  Geo.  IV*  c.  98. 

$  ld4«  That  the  commissioners  shall  not  sign  any  certificate  unless  T'^^'I^r!^ 
they  ihall  have  proof,  by  affidavit  in  writing,  of  the  signature  of  the  cre- 
ditors thereto,  or  of  any  person  thereto  authorised  by  any  creditor,  and 
of  the  authority  by  which  such  person  shall  have  so  signed  the  same ; 
and  if  any  creditor  reside  abroad,  the  Authority  of  such  creditor  shall  be 
attested  by  a  notary  public,  BritUh  minister,  or  consul ;  and  every  such 
affidavit,  authority,  and  attestation  shall  be  laid  before  the  Lord  Chan- 
cellor, with  the  certificate,  previous  to  the  allowance  thereof. 

i  125-  That  any  contract  or  security  made  or  iriven  by  anyjbankrupt  Cootracti,  Ac 

*m.  *  •      .       .  i.  J-.  i?  •        Ji      to  induce  credi. 

er  other  person  unto  or  m  trust  for  any  creditor,  or  for  securmg  the  ^^^  ^  ,ig,^ 
payment  of  any  money  due  by  such  bankrupt  at  his  bankruptcy,  as  a  void. 
con«deration  or  with  intent  to  persuade  such  creditor  to  consent  to  or 
sign  snch  certificate,  shall  be  void,  and  the  money  thereby  secured  or 
a^^eed  to  be  paid  shall  not  be  recoverable,  and  the  party  sued  on  such 
contract  or  security  may  plead  the  general  issue,  and  give  this  Act  and 
the  special  matter  in  evidence. 

$  126.  That  any  bankrupt  who  shall,  afler  his  certificate  have  been  Banknipthaving 
allowed^  be  arrested,  or  have  any  action  brought  against  him  for  any  tiiicate,  free 
debt,  claim,  or  demand  hereby  made  proveable  under  the  commis*  fn>°>  vttax,  &c. 
sion  against  such  bankrupt,  shall  be  discharged  upon  common  bail^  and 
may  plead  in  general  that  the  cause  of  action  accrued  before  he  became 
baakrtq)t,  and  may  give  this  Act  and  the  special  matter  in  evidence ;  and 
such  bankrupt's  certificate,  and  the  allowance  thereof,  shall  be  sufiicient 
evidence  of  the  trading,  bankruptcy,  commission,  and  other  proceedings 
precedent  to  the  obtaining  such  certificate;  and  if  any  such  bankrupt 
shall  be  taken  in  execution,  or  detained  in  prison  for  such  debt,  claim, 


26    ,  J^REC£D£KTS  IN  f  CLASS  IX« 


BAKKEUR. 


or  'demaDdy  where  jadgmeat  has  been  obtained  b^ore  the  alloiraiice  of 
^^^'^^'^^'^  ^  certificatei  it  shall  be  lawful  for  any  judge  of  the  court  wherein  judg- 
ment has  been  so  obtained^  on  such  bankrupt's  producing  his  certificstei 
to  order  any  officer  who  shall  have  such  bankrupt  in  custody  by  virtue  of 
such  execution,  to  discharge  such  bankrupt  without  exacting  any  fee, 
and  such  officer  shall  be  hereby  indemnified  for  so  doing. 
Future  efleets  of      ^  127*  That  if  any  person  who  shall  have  been  so  discharged  by  such 
has  been  bank-    certificate  as  aforesaid»  or  who  shall  have  compounded  with  his  creditois, 
nipt  before,  or     or  who  shall  have  been  discharged  by  any  insolvent  act,  shall  be  (nt  be- 
t2braX  tooefit  ^^"'^^  bankrupt,  and  have  obtained  or  shall  hereafter  obtain  such  certi- 
of  the  inaoiTcnt   ficate  as  aforesaid,  unless  his  estate  shall  produce  (after  all  charges)  suf* 
1^^™^^    ficient  to  pay  every  creditor  under  the  commission  fifteen  shillings  in  the 
vest  in  the  as-     pound,  such  Certificate  shall  only  protect  his  person  from  arrest  and  isn- 
su^dte^"^a^  prisonment,  but  his  future  estate  and  efecU  (except  his  tools  of  trsde 
ficate.  and  necessary  household  furniture,  and  the  wearing  apparel  of  himself, 

his  wife  and  children),  shall  vest  in  the  assignees  under  the  said  commis- 
sion, who  shall  be  entitled  to  seiae  the  same  in  like  manner  as  they  might 
have  seised  property  of  whidh  such  bankrupt  was  possess^  at  the  issoing 
the  commission. 
AUowances  to  §  128.  That  every  bankrupt  who  shall  have  obtained  his  certificate,  if 
h!!r!^fe^'"^  ''^   the  net  produce  of  his  estate  shall  pay  the  creditors  who  have  proved 

under  the  commission  ten  shillings  in  the  pound,  shall  be  allowed  five 
per  cent,  out  of  such  produce,  to  be  paid  him  by  the  assignees,  providdi 
such  allowance  shall  not  exceed  ^400;  and  every  such  bankrupt,  iC 
such  produce  shall  pay  such  creditors  twelve  shillings  and  sixpence  in 
the  pound,  shall  be  allowed  and  paid  as  aforesaid  £7  lOi.  percent.,  pro- 
vided such  allowance  shall  not  exceed  ^500 ;  and  every  such  bankrupt, 
if  such  produce  shall  pay  such  creditors  fifteen  shillings  in  the  pound  or 
upwards,  shall  be  allowed  and  paid  as  aforesaid  £lO  per  cent.,  provided 
such  allowance  shall  not  exceed  £600 ;  but  if  such  produce  shall  not 
pay  such  creditors  ten  shillings  in  the  pound,  such  bankrupt  sliall  only 
be  allowed  and  paid  so  much  as  the  assignees  and  commissioners  sbsU 
think  fit,  not  exceeding  three  pounds  per  cent,  and  £300. 
As  to  allovance  $  129.  That  in  all  joint  commissions  under  which  any  partner  shall 
to  partner.  have  obtained  his  certificate,  if  a  sufficient  dividend  shall  have  been  paid 

upon  the  joint  estate  and  upon  the  separate  estate  of  such  partner,  he 
shall  be  entitled  to  his  allowance  although  his  other  partner  or  partners 
may  not  be  entitled  to  any  allowance. 
Fraudulent  or  §  ISO.  That  no  banlgrupt  shall  be  entitled  to  his  certificate,  or  to  be 

^'S^not^Utled  P*"^  ^^^  ^^^^  allowance,  and  that -any  certificate,  if  obtained,  shall  be 
to  certificate  or  void,  if  such  bankrupt  shall  have  lost,  by  any  sort  of  gaming  or  wager* 
allowance.  jjjg^  jj^  ^^^  ^^y  ^go,  or  witliin  one  year  next  preceding  his  bankruptcy 

£200;  or  if  he  shall,  within  one  year  next  preceding  his  bankruptcyi 

have  lost  £200  by  any  contract  for  the  purchase  or  sale  of  any  govern- 

^  ment  or  other  stock,  where  such  contract  was  not  to  be  performed  within 
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gne  week  after  the  contract,  .at  where  the  stock  bought  or  sold  was  no( 
actually  transferred  or  delivered  in  pursuance  of  such  contract;  or  shall,  jfi  GeO'^'CA%.} 
after  an  act  of  bankruptcy  committed  or  in  contemplation  of  bankruptcy, 
have  destroyed,  altered,  mutilated,  or  falsified,  or  caused  to  be  destroyed, 
altered,  mutilated,  or  falsified,  any  of  his  books,  papers,  writings,  or  se- 
corities,  or  made  or  been  privy  to  the  making  of  any  false  or  fraudulent 
oitries  in  any  book  of  account  or  other  document,  with  intent  to  defraud 
liis  creditors,  or  shall  have  concealed  property  to  the  value  of  £\0 
Q€  upwards ;  or  if  any  person  having  proved  a  false  debt  under  the  com- 
I,  such  bankrupt  being  privy  theieto,  or  afterwards  knowing  the 
%  shall  not  have  disclosed  the  same  to  his  assignees  within  one  month' 
after  yuch  knowledge. 

.  {  1S1«  That  no  bankrupt  after  his  certificate  shall  have  been  allowed  j^^'^  '^ 
under  any  present  or  future  commission,  ihall  be  liable  to  pay  or  satisfy  leq^eotpro- 
any  debt,  daim,  or  demand,  from  which  he  shall  have  been  discharged  niies,uiileMiB 
by  virtae  of  such  certificate,  or  any  part  of  such  debt,  daim,  or  demand,       ^^* 
upoD  any  contract,  promise,  or  agreement  made  or  to  be  made  after  the 
aaing  out  of  the  eommission,  unless  such  promise,  contract,  or  agree^ 
noent  be  made  in  writing,  signed  by  the  bankrupt,  or  by  some  person  ^ 
tliereto  lawfully  authorised  in  writing  by  such  bankrupt. 

{  132.  That  the  assignees  shall,  upon  request  made  to  them  by  the  Amgnen  to 
bankrupt,  declare  to  him  how  they  have  disposed  of  his  real  and  personal  F^V^*^^  ^ 
estate,  and  pay  the  surplus,  if  any,  to  such  bankrupt,  his  executors,  ad« 
ministrators,  or  assigns ;  and  every  such  bankrupt,  after  the  creditors 
who  have  proved  under  the  commission  shall  have  been  paid,  shall  be 
entitled  to  recover  the  remainder  of  the  debts  due  to  him ;  but  the  as-  In  caw  of  a  svr- 
aigaees  shall  not  pay  such  surplus  until  all  creditors  who  have  proved  ^^^*^{|f^J^ 
under  the  commission  shall  have  received  interest  upon  their  debts  to  be. 
calcolated  and  paid  at  the  rate  and  in  the  order  following ;  (that  is  to 
say,)  all  creditors  whose  debts  are  now  by  law  entitled  to  carry  intere^, 
in  the  event  of  a  surplus,  shall  first  receive  interest  on  such  debts  at  the 
rate  of  inter^t  reserved  or  by  law  payable  thereon,  to  be  calculated  from 
the^date  of  the  commission,  and  after  such  interest  shall  have  been  paid, 
all  other  creditors  who  have  proved  under  the  commission  shall  receive 
interest  on  their  debts  from  the  date  of  the  commission,  at  the  rate  of 
four  {Munds  per  centum. 

§  138.  That  at  any  meeting  of  creditors  after  the  bankrupt  shall  have  Nine-tenUii» 

i_»i  ••*■  t*       t  '  n  \  /•••!  number  and  va- 

nis  last  exammation  (whereof  and  of  the  purport  of  which  twenty-  j^e  of  craditora 


one  days'  notice  shall  have  been  given  in  the  London  Gazette)^  if  tlie  may  aocqit  a 
bankrupt  or  his  friends  shall  make  an  offer  of  composition,  or  security  «^!hduinbind 
for  audi  composition,  which  nine-tenths  jn  number  and  value  of  the  tb«  nau 
creditors  assembled  at  such  meeting  shall  agree  to  accept,  another  meet- 
ing for  the  purpose  of  deciding  upon  such  offer  shall  be  appointed, 
whereof  such  notice  as  aforesaid  shall  be  given  ;  and  if  at  such  second 
meeting  nine-tenths  in  number  and  value  of  the  creditors  then  present 
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PRECEDENTS  IK 


[class  IXt 


tuch  compon- 
tioD. 


aAwtmOTT.      ^^j  ^^  agree  to  accept  stich  offer^  the  Lord  Chancellor  shall  and  nity, 
(6C^.4.c.i6.)  upQu  gucii  acceptance  being  testified  by  them  in  writing,  supersede  the- 

said  commission. 
ModeofTotlng        §  ^^'  ^^^^  ^^  deciding  upon  such  offer  as  aforesaid,  any  creditor 
in  deciding  upon  whose  debt  is  below  £20  shall  not  be  reckoned  in  number,  but  the  debt 

due  to  such  creditor  shall  be  computed  in  value ;  and  that  any  creditor 
to  the  amount  of  £30  and  upwards,  residing  out  of  England,  shall  be 
personally  served  with  a  copy  of  the  notice  of  the  meeting  to  decide 
upon  such  offer  as  aforesaid,  and  of  the  purpose  for  which  the  same  ii 
called,  so  long  before  such  meeting  as  that  he  may  have  time  to  vote 
thereat ;  and  such  creditor  shall  be  entitled  to  vote  by  letter  of  attorney,- 
executed  and  attested  in  manner  hereby  required  for  such  creditors 
votmg  in  the  choice  of  assignees ;  and  if  any  creditor  shall  agree  to  ac* 
cept  any  gratuity  or  higher  composition  for  assenting  to  such  offer,  he' 
shall  forfeit  tihe  debt  due  to  him,  together  with  such  gratuity  or  coaipo* 
sition ;  and  the  bankrupt  shall  (if  thereto  required)  make  oath  before  the 
commissioners  that  there  has  been  no  such  transaction  between  him  or 
any  person  with  his  privity,  and  any  of  the  creditors,  and  that  he  has  not 
used  any  undue  means  or  influence  vith  any  of  them  to  attain  such  ss- 
sent  as  aforesaid. 

§  135.  That  this  Act  shall  be  construed  beneficially  for  creditors,  and 
that  nothing  herein  contained  shall  alter  the  present  practice  in  bank* 
ruptcy,  except  where  any  such  alteration  is  expressly  declared,  and  that 
it  shall  extend  to  aliens,  denizens,  and  women,  both  to  make  them  sub- 
ject thereto,  and  to  entitle  them  to  all  the  benefits  given  thereby;  and 
part  of  eommis.  gj|  p^y^^ers  given  to  or  duties  directed  to  be  performed  by  the  commiB* 
lid.  sioners  or  assignees,  may  be  exercised  and  shall  be  performed  respec- 

tively by  the  major  part  of  the  commissioners,  or  by  one  assignee,  Where 
only  one  shall  have  been  chosen ;  and  that  the  said  Act  shall  not  extend 
either  to  Scotland  or  Ireland,  except  where  the  same  are  expressly 
mentioned. 
§  IBS*  That  the  Act  shall  commence  Ist  September,  18fi5. 


Conttnictioii  of 
the  act  to  be  be- 
neficial for  the 
creditors,  shall 
extend  to  wo« 
men*  &c. 
Acts  by  major 


Act  not  to  ex- 
tend to  Scot- 
land or  Ireland. 
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VAftOAIVAlCP 
•4LS. 

To  makt  Unonl 
totkepfwc^ 


No.  CLXXIV. 

A  Bargai»  and  Sale  (1)  io  make  a  Tenimt  to  the  Fisecipe  for 
euffermg  a  legal  Recovery  hy  a  Tenani  m  tail  in  pesaesnan* 

Variations  where  the  estate  i«  in  remainder,  and  the  Tenant  for 
life  joins  {2)»  Where  it  is  an  equitable  estate  (S)*  Where 
made  by  Lease  and  Release.  Where  the  lands  are  situated  in 
several  counties,  Jurisdictionsi  &c* 


This  Indentuius  of  pn^*  made  the  day  of 


( 1 )  A  tenant  to  the  prsecipe  for  suffering  a  recovery  may  be  mode  by  ^•rgain  tad 
juy  species  of  conveyance  calculated  to  pass  the  freehold,  either  by  the  j^^  proper 
comoKm  law  or  by  the  statute  of  uses,  as  feoffm^nt>  fifioi  lease  and  ^nee.^  ^^ 
lekraae,  drcset  Seymour's  cat  10.  Co.  95.  The  mode  here  adopted  is  by 

boi^ain  and  sale,  which,  on  account  of  the  eonvenieBce  tliat»  under 
circumstances^  may  result  from  its  being  put  upon  record  by  en- 
rdment  (a  copy  of  which  will  be  evid^ce,  unless  for  the  piir^ 
pose  of  amending  the  recovery,  £x  parte  Dawney,  4*  Taunt.  798),  is 
noas  generally  used  for  this  purpose;  and  it  is  particularly  proper 
mker^  the  recovery  is  suffered  preparatory  to  a  future  sale  of  the  lands 
in  lots,  in  order  to  save  the  expense  of  attested  copies  of  the  deed  to 
the  several  purchasers,  who  cannot  require  attested  copies  of  any  in^ 
sftrument  pn  record.  But  should  a  lease  and  release  be  for  any  reason 
preferred,  variations  are  subrjoined  adapting  the  precedent  to  that  eir- 
ewQataoce;  and  in  this  case  Mr,  Bradley  recommends  the  deed  to  be 
ftgiatered  if  the  lands  be  situated  in  a  registrar  countVy  that  a  copy  - 
■sar  be  produced  if  the  deed  itself  be  destroyed ;  see  Brad.  Point  Bk.  8. 

(2)  As  a  recovery  will  pot  only  bar  entails,  but  also  extinffuiA  cd*  Tenwai  for  life. 
lateral  powers,  as  powers  to  jointure,  to  lease,  &c.  which  are  trequently 

aonezed  to  the  estate  of  a  tenant  for  life ;  it  will  be  proper,  in  order  to 
pteserve  these  interests  where  a  tenant  for  life  is  required  to  join  in 
making  a  tenant  to  the  pnecipe^  and  to  prevent  the  merger  of  his  estate 
in  the  inheritance,  that  the  conveyance  be  made  during  the  joint  lives 
of  the  tenant  for  life  and  tenant  to  the  prsecipe,  which,  by  leaving  the 
reversion  in  the  tenant  for  life  (his  own  estate  being  greater  than  that 
per  autre  vie  in  the  tenant  to  the  prsecipe),  will  not  only  prevent  a 
■lerger,  but  also  preserve  the  powers  annexed  to  his  estate;  see  Ed- 
wards V.  Slater,  Hard.  410 :  King  v.  Nelling,  1  Ventr,  225*  The  same 
ofajects  are  sometimes  effected  by  the  tenant  for  life  previously  demising 
hia  estate  to  a  trustee  for  .a  term  of  years,  the  form  of  wluch  will  be 
given  post.  **  Dbicxss  ;"  see  also  1  Prest.  Conv.  468. 

(3)  In  the  following  form,  I  have  supposed  the  lifgal  estate  to  be  in  Equitable  reco- 

very. 


so 


IfRECEDGNTS  IK 


[[class  ix. 


fALX. 

7b  fnaketenant 
totkeprmipe. 


[♦  in  the 


of  our  Lord 


year  of  the  reign,  &c.  (1)  and]  in  the  year 
Between  {the  tenant  in  tail)  (2),  of,^  &c.  of 


Date^ 


the  tenant  in  tail,  or  tenant  for  life,  himself,  but  this  is  not  unfrequently 
in  trustees ;  and  the  tenant  in  tail,  or  tenant  for  life,  has  only  a  trast  or 
equitable  estate ;  in  which  case,  a  recovery  suffered  by  him  alone,  witb- 
"  out  the  concurrence  of  the  trustees,  will  bar  only  trust  or  equitable 
vemainders  oyer ;  Carpenter'  y.  Carpenter,  1  Vern.  440 ;  Grenville  v. 
Blyth,  16  Ves.  224 ;  for  if  the  remainders  be  legal  estates,  it  is  abso- 
lutely necessary  that  the  legal  freehold  should  be  conveyed  by  the  trus- 
tees for  tbepurpoise  of  making  a  legal  tenant  to  the  praecipe;  Phillips 
V.  Bridges,  S  Ves.  120 ;  Salvm  v.  Thornton,  1  Brow.  Ch.  Ca.  73.  The 
same  form,  however,  is  to  observed  in  equitable  as  in  legal  recoveries; 
that  is  to  say,  the  person  having/  the  equitable  freehold  (or  cestui  que 
trust)  for  life,  or  other  greater  estate,  must  convey  to  the  tenant  to  the 
praecipe ;  and  the  same  persons  whom  it  would  be  necessary  to  vouch 
if  the  remainder  or  other  estate  intended  to  be  barred  were  legal,  must 
be  voudied  where  it  is  an  equitable  one. 

(1)  The  deed  should  be  dated  and  executed  before  or  within  the 
term,  sessions  or  assises,  in  which  the  recovery  is  mtended  to  be  suf- 
fered ;  see  14<  Oeo.  2.  c.  20 ;  Goodwright  dem.  tf urton  v.  Rigby,  2  Hen. 
Black.  46 ;  5  Dumf.  and  E.  177 ;  Roe  dem.  Hale  v.  Wegg,  6  ib.  708 ; 
in  order  that  the  tenant  to  the  praecipe  may  have  the  freehold  in  liim 
at  the  return  of  Uie  writ. 
^!?i!!li«!^        (2)  Where  the  recovery  is  to  bar  a  legal  estate  tail,  the  person  in 
aoSaSr**"  whom  the  legal  estate  of  freehold  (not  Jess  than  for  life)  is  vested, 
p^^™^         whether  as  mortgagee  or  the  like,  is  absolutely  necessar]^,  to  make  a 

good  tenant  to  the  praecipe ;  and  when  it  is  to  bar  an  equitable  estate 
tail,  then  it  is  equally  necessary  that  the  person  having  the  equitable 
and  beneficial  estate  of  freehold  should  convey  to  the  tenant*    When 
this  frediold  is  in  the  tenant  in  tail  himself,  he  may  convey  to  the 
tenant  to  the  praedpe ;  but  should  it  be  in  a  third  person,  as  mort- 
gagee, &c  such  person  will  be  of  the  first  part,  the  tenant  in  tail  as 
vouchee  of  the  second  part,  the  tenant  to  the  praecipe  of  the  third  part, 
and  the  demandant  of  the  fourth  part.    And  should  there  be  more 
tenants  in  tail  than  one  as  coparceners,  or  tenants  in  common,  they  may 
all  (according  to  the  better  opinion)  join  in  the  same  recovery,  see 
1  Prest.  Conv.  16,  although  this  has  by  some  been  doubted. 
WUa  of  tenttit        When  the  wife  to  the  tenant  in  tail  has  a  title  to  dower,  or  other  in- 
in  tail  not  a  ne-    terest  in  the  land,  she  is  usually  made  a  party  for  the  purpose  of  joining 
eeMaary  ^uiy,      ^  ^^  declaration  of  uses ;  but  as  the  husband  may  make  a  good  tenant 

to  the  praecipe,  even  of  her  lands,  without  her  joining.  Pig.  71 »  2, 
Roll*  Ad.  894.  pi.  4,  (unless  in  an  equitable  recovery,  where  Uie  equit- 
able freehold  is  m  the  wife,  vide  1  Prest.  Conv.  S4),  it  is  not  essential  that 
she  should  be  a  party. 

If  trustees  appointed  for  the  purpose  of  preserving  contingent  re* 
mainders  join  with  the  tenant  in  tail  in  destroying  Uie  entail  (which 
they  may  do  after  he  has  attained  twenty-one),  make  them, parties  of. 
the  first  part.  It  is  to  be  noticed,  however,  that  the  trustees  will  not 
be  justified  in  concurring  to  bar  Uie  entail  until  the  tenant  in  \ail  attain 
that  age ;  nor  can  a  purchaser,  or  mortgagee,  with  safety  accept  of  a 


Tnuteei. 


tALX. 
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tha  first  part,  (the  tenant  to  the  praecipe)  (1)  of,  &c.  of  the  second 

part,  and  [the  demandant)  (2)  of,  &c.  of  the  third  part.    Wheee-        ^^ 

AS  (3)  under  or  by  virtue  of  certain  indentures  of  lease  and  re-    totheprmc^. 

lose  (4),  bearing  date  respectively  the         and         days  of  5  — — .^— 

which  was  in  the  year  ,  and  made  or  expressed  to  be  made 

between,  &c.  the  said  (tenant  in  tail)j  b  seised,  to  him  and  his 


dtle  with  notice  of  his  minority;  Biscoe  v.  Perkins,  1  Ves*  and  B*  485. 
♦91 ;  Moody  v.  Walters,  16  Ves.  S07. 

(1)  The  tenant  to  the  praecipe  is  a  person  to  whom  the  freehold  is  TentiKtotbe 
conveyed  for  the  purpose  of  being  the  supposed  defendant  against  precipe. 
whom  the  recovery  is  had ;  and  although  the  lands  lie  in  diiferent  juris« 

dictions,  so  that  two  recoveries  be  necessary,  the  same  person  may 
be  tenant  to  the  praecipe  of  the  whole ;  but  in  such  case  it  ia  usual  to 
hare  a  tenant  to  the  praecipe  for  each  jurisdiction* 

(2)  The  demandant  may  be  a  nurchaser  or  mortgagee,  or  any  person  Demandant 
named  projormdf  as  the  supposea  plaintiff  in  the  action  i^^pon  wtiich  the 

hmds  are  recovered.  Sometimes  two  demandants  are  named,  lest,  if 
there  be  only  one,  he  should  die  before  judgment  be  given  in  the 
recovery ;  in  which  case,  the  proceedings  on  the  recovery  must  com- 
mence ae  novo.  No  new  recovery  deed,  however,  will  be  necesM^y,  as 
the  demandant  may  be  named  by  a  separate  instrument. 

(3)  It  seems  proper  in  a  deed  to  make  a  tenant  to  the  pnecipe  for  Recitals. 
saffenng  a  recovery,  that  so  much  of  the  deed  by  which  the  entail  was 
created  should  be  recited  as  is  sufficient  to  shew  that  the  recovery  and 

vouchers  are  sufficient  to  bar  it*    If  the  tenant  for  life  be  a  party,  recite  Tenant  for  life  a 
the  deed  by  which  his  life  estate  was  created.   The  form  of  such  recital  P"^* 
may  be  as  follows : 

^  Whebsas,  by  indentures^  of  lease  and  release,  &c.  or  by  the 
the  lastjiill  and  testament  of,  &c.  (or  as  the  case  was)  the  lands  and 
hereditaments  hereinafter  described,  were  conveyed  and  assured  [09^ 
devised]  unto  and  To  the  use  of  the  said  (tenant  for  life)  and 
hia  aasigna,  for  and  during  the  term  of  his  natural  life,  with  remain- 
der To  THE  USE  of  the  said  (tenant  in  tail),  in  tail  general,  with 
divera  remainders  over.  And  whekeas  the  said  (tenant  in  tail)  is 
the  first  son  of  the  body  of  the  said  (tenant  for  life).  And 
the  said  (tenant  in  tail)  hath  attained  the  age  of  twenty- 
years,  and  is  desirous  of  barring  the  said  entail,  and  the  said 
(tenant  for  life)  hath  agreed  to  join  with  him  therein  in  the  manner 
hereiiuKfter  expressed.^ 

(4)  If  the  estate  tail  be  created  by  a  will,  say,  jgg^^  ^l 
"  And  whereas,  under  or  by  virtue  of  the  last  will  and  testa*  ^^  ly  wiiL 

ment  of  deceased,  bearing  date  on  or  about  the  day 

ef  which  was  in  the  year  ,  the  said  (tenant  in  tail)  is 

&c.  as  above. 
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[CLAS$  1X4 


BAAGAIN  AVP 
9AUC. 

To  makt  tenant 
tothepracgx. 


WITNESS. 
Thai  for  the 
purpose  of  bar- 
ring the  entaili 


and  in  consider- 
atton  of  the  f  uin 
of  As. 


heirs,  for  an  estate  in  fee  tail  in  possession,  with  diters  remainders 
over  (1),  of  and  in  the  messuages,  lands,  and  hereditaments  herein- 
after described,  and  intended  to  be  hereby  bargained  and  scldy  or 
otherwise  assured.  And  whe&e  as  the  said  {tenant  in  tail)  is  desi- 
rous of  barring  the  said  entail,  and  acquiring  the  fee  simple  of  and  in 
the  said  hereditaments.  Now  this  Indbktu&£  witkksseth,  that 
for  docking,  barring  and  destroying  all  estates  tail  of  and  in  the  mes- 
suages, lands,  tenements  and  hereditaments  hereinafter  bargained  and 
sold,  or  otherwise  assured  or  intended  so  to  be,  and  all  remainders  and 
reversions  expectant  or  depending  thereupon,  and  ail  conditions  and 
collateral  limitations  thereunto  annexed  or  affecting  the  same  (2),  and 
for  settling  and  assuring  the  same  hereditaments  to  the  use  of  the  said 
{tenant  in  taU)  in  fee  simple,  and  in  consideration  of  the  sum  of  59.(3) 
of  lawful  current  money  of  England  to  the  said  {tenant  in  tail)  in 
hand  well  and  truly  paid  by  the  said  {tenant  to  the  prcecipe)^  at  or 
immediately  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  He  the  said  {tenant  in 


Fine  sufficient 
when  remainder 
ia  tenant  tail. 


Dower. 


ConsideraUon. 


Tenant  for  life  a 
party. 


(1)  IF  the  only  subsisting  remainder  over  expectant  upon  the  deter- 
mination of  the  estate  tail  be  in  the  tenant  in  tail  himself,  it  may  be 
barred  by  fine ;  but  as  a  fine  will  in  some  cases  let  in  incumbrances 
created  by  intermediate  remainder-men,  a  recovery  is  frequently  adopted 
where  a  fine  would  have  an  equipotent  operation. 

(2)  If  the  tenant  in  tail  be  married,  and  his  wife  be  entitled  to  dower, 
add, 

^^  And  for  barring  and  extinguishing  all  dower,  and  right  and 

title  to  dower  of  the  said  {wife)  the  wife  of  the  said  {tenant  m 
tail)^  of  and  in  the  said  lands  and  hereditaments,  and  for -settling 
and  assuring  the  same  hereditaments  to,  upon  and  for  the  uses, 
trusts,  intents  and  purposes  hereinafter  declared  or  expressed  cotn* 
ceming  the  same,  and  for  and  in  consideration,^^  &c.  as  above. 

(3)  This  consideration  of  5«.  or  some  other  consideration  of  money  or 
monies  worth  is  necessaryi  for  the  purpose  of  vesting  the  use  in  the  bar- 
gainee,  and  must  not,  therefore,  where  the  deed  is  intended  to  operate  as,^ 
a  bargain  and  sale,  be  omitted  ;  but  should  the  tenant  to  the  praecipe  be 
made  b^  lease  and  release,  this  averment  of  the  consideration  paid  19 
immaterial* 

If  the  tenant  for  life  be  a  party,  say, 

"  In  consideration  of  the  sum  of  58.  of  lawftd  current  money  of] 
England  to  the  said  {tenant  for  life)  and  {tenant  in  tail)  respec*. 
tively,  in  hand  well  and  truly  paid  by  the  said  {tenant  to  the  prc&* 
cipe)  at  the  time  of  the  execution  of  these  presets,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  {tenant  for,  life),  at  thq 
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tail)  Hath  granted,  bargained  and  8old(l),  and  by  these  pre- 
sents Doth  grant,  bargain  and  sell  unto  the  said  (^tenant  to  the     Tenniutothe 
pruBcipe)  (2)  and  his  heirs,  All,  &c.  (3)  or  howsoever  otherwise        inra!cipe. 
the  said  messuages,  lands,  tenements  and  hereditaments,  />r  any  of  the  tenant  in 
them,  now  are  or  is,  or  heretofore  were  or  was  situated,  tenanted,  ^^'^"°*  "^ 
eaDed,  known,  described  os  distinguished  (4)  [and  {if  such  the  in-  Parcels. 
tent)  all  and  singular  other  the  messuages^  lands,  tenements  and  here- 
ditaments, situated,  lying  and  being  in  the  town,  parish,  village  or 
district  of  ,  in  the  said  county  of  ,  of  which  the 

said  (jtenofU  in  tail)  is  in  any  manner  seised  or  entitled  unto  for  an 


request  of  the  said  {tenant  in  tail),  testified  by  his  being  a  party  to 
and  sealing  and  delivering  these  presents,  and  the  said  {tenant  in 
tail),  according  to  their  respective  estates  and  interests  in  the  said 
premises.  Have,  and  each  of  them  Hath  granted,  bargained  and 
sold.  Sec.*"  as  above. 

(1)  If  the  conveyance  be  by  lease  and  release,  say,  Leue  and  re- 
"  Hath  granted,  bargained,  sold,  aliened  and  released,  and  by  '*•**• 

these  presents  Doth  grant,  bargain,  sell,  alien  and  release  unto  the 

said  {tenant  to  the  prcecipe)  and  his  heirs.  All,''  &c. 

(2)  If  the  lands  of  which  the  recovery  is  intended  to  be  suffered  lie  In  Land"  jn^ifler- 
various  jurisdictions,  as  some  in  England,  others  in  Wales,  &c..it  may  «°*J""«^<^^o°« 
sometimes  be  convenient,  although  not  necessary,  to  convey  them  to  ^^^  ontu^' 
as  many  tenants  as  there  are  difSrent  jurisdictions.     Where,  however,  nant  to  pnectpe. 
the  prsecipe  deed  is  of  a  nature  that  uses  may  be  declared  upon  it,  all 

the  lands  may  be  convened  to  one  person,  to  the  use,  as  to  the  lands 
contained  in  one  jurisdiction,  of  the  tenant  of  the  recovery  to  be  suf- 
fered in  tliat  jurisdiction ;  and  as  to  the  lands  contained  in  the  other 
jurisdiction,  to  the  use  of  the  tenant  of  the  recovery  to  be  suffered  in 
such  other  jurisdiction. 

(S)  Insert  here  a  particular  and  accurate  description  of  the  lands  of  Parcels  in  reco- 
which  the  recovery  is  intended  to  be  suffered;  in  doing  which,  great  v«ry  deed  should 
care  should  be  taken  that  all  and  no  more  than  the  lands  mtended  to  be  ^^*^"**^"y  ^* 
comprised  in  the  recovery  should  be  inserted.     In  this  it  will  be  per- 
cetred  a  recovery  differs  from  a  fine ;  which,  being.,  only  an  agreement 
between  the  parties  on  a  compromise  of  an  action  before  judgment  given, 
will  pass  no  more  than  is  intended  to  pass,  although  more  may  be  com- 
prehended in  the  description. 

(4)  If  the  conveyance  be  by  lease  and  release,  and  the  parcels  are  Lease  and  re. 
numerous,  add  here,  lease. 

^^  And  also  all  other  the  messuages,  lands,  tenements  and  here- 
ditaments (if  any)  which  are  comprised  in  and  eicpressed  to  be  con- 
veyed by  a  certain  indenture  of  bargain  and  sale  for  a  year,  herein- 
after referred  to  as  bearing  date  the  day  next  before  the  day  of  the 
date  hereof.^ 
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estate  tail,  either  legal  or  equitable,  under  or  by  virtue  of  the  said 
hereinbefore  in  part  recited  indentures  {or  will),  or  odierwise  howso- 
ever,]  and  every  part  and  parcel  of  the  same,  together  with  all 
[houses,  out-houses,  buildings,  bams,  stables,  coach-^houses,  dove- 
houses,  yards,  cellars,  vaults,  areas,  gardens,  orchards,  ponds,  wa^ 
ters,  land  covered  with  water,  water-courses,  timber  and  other 
trees,  woods,  under-woods,  and  the  ground  and  soil  thereof,  mines, 
quarries,  rights  and  privileges  of  common  of  every  kind]  and  all  man^ 
ner  of  [other]  rights,  privileges,  easements,  advantages,  appendages 
and  appurtenants  whatsoever,  to  the  said  hereditaments  and  premises, 
or  any  of  them,  or  any  part  thereof  respectively  belonging  or  in  any 
wise  appertaining,  or  reputed  or  deemed  so  to  be,  or  with  the  same 
or  any  of  them  now  or  heretofore  lawfiilly  holden,  used,  occupied  or 
enjoyed  (1)  ;  and  aU  the  estate  (2),  right,  title,  interest,  use,  trust, 
property,  possession,  possibility,  claim  and  demand  whatsoever,  both 
at  law  and  in  equity,  of  him  the  said  {tenant  in  taU)^  in,  to,  out  of, 
or  respecting  the  said  hereditaments  and  premises,  or  any  part  there- 
of (3).  To  HAVE  AND  TO  HQLD  the  mcssuagcs,  lands,  tenements, 
hereditaments,  and  all  and  singular  other  the  premises  hereby  bar- 


uid 


kue. 


"AU  the  estate.** 


Grant  of  titi* 
deeds. 


(1)  If  the  conveyance  be  by  lease  and  release,  add  here, 

^^  (All  which  said  messtiagcs,  lands,  tenements  and  hereditaments 
are  now  in  the  actual  possession  of  or  legally  vested  in  the  said  {tenant 
to  the  prcBcipe)^  by  virtue  of  a  bargain  and  sale  to  him  thereof  made 
by  the  said  {tenant  in  tail),  for  Ss.  consideration,  by  indenture  bear- 
ing date  on  the  day  next  bi^ore,  and  executed  previously  to  the  seal- 
ing and  delivery  of  these  presents,  for  the  term  of  one  year,  com- 
mencing firom  the  day  next  preceding  the  day  of  the  date  of  the 
same  indenture,  and  by  force  of  the  statute  made  for  transferring 
uses  into  possession) ;  and  the  reversion  and  reversions,  remainder 
and  remainders,  of  and  in  the  said  hereditaments  and  premises,  and 
every  of  them  respectively."" 

(2)  Where  the  conveyance  is  made  (as  it  sometimes  is)  to  the  tenant 
to  the  praecipe,  during  the  joint  lives  of  himself  and  the  tenant  in  tail 
(see  post,  p  35.  n.  (1),  this  grant  of  "  all  the  estate  and  interest"  of 
the  tenant  m  tail  in  the  premises  should  be  omitted,  as  there  would  be 
an  inconsistency  in  making  him  grant  all  his  estate,  when  such  estate  ia 
greater  than  the  estate  for  life  subsequently  given  to  the  tenant  to  the 
praecipe  by  the  habendum, 

(3)  The  grant  of  title  deeds,  which  usually  follows  in  this  place, 
ihould  be  inserted  onlv  where  the  intent  of  the  conveyance  is  to  make  a 
tenant  to  the  praecipe  for  suffering  a  recovery  to  the  use  of  a  purchaser. 
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gained  and  sold,  or  otherwise  assured  or  intended  so  to  be,  [and 
every  part  and  parcel  of  the  same,  with  their  and  every  of  their  ap- 
portenants,]  unto  and  to  the  use  of  him  the  said  {tenant  to  the       pntc^x. 

pracipe)  his  heirs  and  assigns,  for  ever(l),  but  to  the  intent  — — — 


mortgagee,  or  others,  and  not  where  it  is  merely  to  bar  the  entail,  and 
tbe  use  is  declared  to  the  tenant  in  tail  himself. 

(1)  If  the  tenant  for  life  join  (see  aniCf  p.  29.  n.  (2))  say,  Tenant  for  lift  a 

**  Unto  and  to  the  use  of  the  said  {tenant  to  the  prtecipe)  and  ^*^' 

his  assigns,  for  and  during  the  joint  natural  lives  of  the  said  {tenant 

for  life)  and  {tenant  to  the  pnecipe).  To  the  intent,  &c.'"  as  above. 

It  is  not  essential  in  a  deed  to  make  a  tenant  to  the  praecipe,  that  Use  need  not  be 
the  conveyance  should  be  declared  to  be  to  the  use  of  the  tenant,  as  it  mentioned. 
is  sufficient  that  he  have  the  freehold  in  him  at  the  time  of  the  reco- 
very ;  and  where  the  deed  is  by  bargain  and  sale,  the  use  will  be  exe- 
cuted in  the  bargainee  by  virtue  of  the  pecuniary  consideration,  and 
the  statute  of  uses.  Neither  need  the  estate  be  limited  to  him  in  fee, 
bat  may  be  to  him  either  for  his  own  life  or  for  the  joint  lives  of  him- 
self and  the  tenant  in  tail,  as  any  estate,  not  less  than  a  freehold,  is 
sufficient  to  support  the  recovery. 

If  the  lands  of  which  the  recoveir  is  intended  to  be  suffered  lie  in  Lands  in  difier- 
dxffisrent  counties,  as  part  in  England  and  part  in  Wales,  (and  the  con-  ^^  ooundei,  &c 
Teyance  be  by  lease  and  release, )  say, 

**  Unto  the  said  (a  trustee)  and  his  heirs,  To  the  uses  never- 
theless, and  for  the  ends,  intents  and  purposes  hereinafter  declared 
or  expressed  concerning  the  same,  (that  is  to  say)  as  to  and  concern- 
ing such  of  the  messuages,  lands,  tenements  and  hereditaments  as 
are  hereinbefore  mentioned  to  be  situated  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  England,  To  the 
irs£  of  the  said  (Jirst  tenant  to  the  precipe)  and  his  heirs ;  and  as 
to  and  oonceming  such  of  the  said  messuages,  lands,  tenements  and 
hereditaments  as  are  hereinbefore  mentioned  to  be  situated  in  that 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called 
Wales,  To  the  use  of  the  said  {second  tenant  to  the  pneeipe)  and 
his  heirs,  To  the  intent  that  each  of  them  the  said  {tena^its  to  the 
pneeipe)  may  become  and  be  a  perfect  tenant  of  the  freehold  of  all 
and  singular  the  messuages,  lands,  tenements  and  hereditaments  so 
fimited  to  him  in  use  as  aforesaid,  with  their  and  every  of  their 
lig^M,  members  and  appurtenants,  in  order  that  two  or  more  good  and 
perfect  common  recoveries,  with  double  voucher,  may  be  had  and 
sofiered  of  the  same  respectively. 

Or  if  part  of  the  lancis  lie  within  the  jurisdiction  of  the  Courts  of  County  Pala- 
Westminster,  and  part  within  that  of  a  County  Palatine,  say,  ^^^ 

*'  As  to  and  concerning  such  of  the  said  messuages,  lands,  tene- 
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only  that  he  the  said  {tenant  to  the  preecipe)  and  his  hein  may 
become  and  be  a  perfect  tenant  and  perfect  tenants  of  the  freehold, 
of  all  and  singular  the  same  hereditaments  and  premises,  in  order 
that  one  or  more  good  and  perfect  common  recovery  or  common  re- 
coveries, with  double  voucher  (1),  may  be  had  and  suffered  of  the 
same  lands  and  hereditaments  (2).  [And  for  that  purpose  it  is  hereby 
agreed,  declared  and  directed,  by  and  between  all  the  said  parties  to 
these  presents,  so  far  as  they  respectively  are  interested,  that  the  said 
(tenant  to  the  precipe)  (3)  shall  permit  and  suffer  the  said  (de- 
mandant)^  or  some  other  person  or  persons,  at  the  costs  and  expense 
in  all  things  of  the  said  {tenant  in  tail)^  his  heirs,  executors  at 
administrators,  at  any  time  or  times  hereafter,  to  sue  forth  and 
prosecute  against  him  the  said  {tenant  to  the  prcecipe),  out  of  hia 


Double  voucher. 


Conciseneu. 


Lands  in  difier- 
ent  counties^  &c. 


ments  and  hereditaments  as  are  hereinbefore  mentioned  to  be  situ- 
ated in  the  said  county  of  ,  To  the  use  of  the  {Jirst 
tenant  to  the  prcecipe)  and  his  heirs ;  and  as  to  such  of  the  said 
messuages,  lands,  tenements  and  hereditaments  as  are  hereinbefore 
mentioned  to  be  situated  in  the  county  palatine  of  ,  To 
THE  USE  of  the  said  {second  tenant  to  the  pnecipe)  and  his  heirs. 
To  the  intent  that  each,  &c.'*^  as  in  the  preceding  variation, 

( 1 )  A  recovery  for  the  purpose  of  barring  an  estate  tail  will  be  good, 
although  it  be  with  single  voucher  only ;  see  Fearne's  P.  Wks.  3S5« 
But  as  such  a  recovery  will  bar  only  an  estate  tail  in  posiession,  and  this 
possession  may  have  been  divested,  or  the  entail  maybe  in  remainder,  or 
so  otherwise  circumstanced,  as  to  render  a  single  voucher  insufficient, 
recoveries  are  seldom  suffered  with  less  than  double  voucher;  vide 
2  Blac.  Com.  359. 

(2)  If  great  conciseness  be  required,  the  parts  in  the  text  from  this 
bracket  to  that  p.  89  may  be  omitted,  and  the  following  form  introduced 
in  its  stead. 

^^  Against  the  said  {tenant  to  the  praecipe)  by  the  said  {demand- 
ant)^ as  plaintiff^  upon  a  writ  of  entry  sur  disseisin  en  le  past,  in 
his  Majesty's  Court  of  Common  Pleas  at  Westminster,  wherein  die 
said  {tenant  to  the  prcecipe)  shall  vouch  to  warranty  the  said  {tenant 
in  tail),  who  shall  vouch  over  the  common  vouchee  of  the  said 
after  the  manner  of  common  recoveries  with  double  voucher  in  such 
cases  used.  And  it  is  hereby  granted,  declared,  (xc.  [declaring  the 
uses  as  post  p  39,  see  tnarg,],* 

(3)  If  the  lands  lie  in  different  counties  or  jurisdictions,  and  there  be 
two  tenants  to  the  prsecipe,  say, 

^^  Each  of  them  the  said  {tenants  to  the  prcecipe)  ^,  throughoui 
the  precedent. 
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r's  High  Court  of  Chancery,  one  or  more  writ  or  writs  of  en- 
try SUP  disseiiin  en  le  past  (1),  returnable  before  his  Majesty's  Jus-    xenamt 


prtcc^te. 


(1)  If  the  lands  be  situated  in  different  counties,  say,  Lands  in  difler- 

**  Two  or  more  writs  of  entry  sur  disseisin  en  le  post^  returnable  ^^  cou°t»ei. 
before  his  Majesty's  Justices  of  the  Court  of  Common  Pleas  at 
Westminster ;   and  by  one  of  the  said  writs  demand  of  the  said 
{first  tenant  to  tJie  precipe)  the  messuages^  lands,  tenements  and 
hereditaments,  situated  in  the  said  county  of  ;  and  by 

the  other  of  the  said  writs  demand  of  the  said  {second  tenant  to  the 
priBcipe)  the  messuages,  lands,  tenements  and   hereditaments,   si- 
tuated in  the  said  coimty  of  ,  with  their  and  every  of 
dieir  respective  rights,  members  and  appurtenances,  by  such  good, 
sufficient  and  proper  names,''  &c.  as  above. 
*If  the  lands  are  of  ancient  demesne  tenure,  say.  Ancient  de- 
"  Sue  forth  and  bring  out  of  his  Majesty's  High  Court  of  Chan-  ™^°*-        ' 
eery,  and  prosecute  in  his  Majesty's  manor  of                         ,  in  the 
county  of                     ,  according  to  the  custom  thereof,  against  the 
said  {tenant  to  the  prcecipe)  one  or  more  writ  or  writs  of  right, 
dose  in  the  nature  of  a  writ  or  writs  of  entry  sur  disseisin  en  le 
postj  to  be  directed  to  the  bailiffs  of  the  manor  aforesaid'^ 
If  the  lands  be  in  a  Welch  county,  say,                                                  Lands  in  Walei. 
"  One  or  more  writ  or*  writs  of  quod  ei  deforceat,  in  the  nature  of 
a  writ  or  writs  of  entry  sur  disseisin  en  le  post^  returnable*  before 
his  Majesty's  justice    or  justices  of  Great  Sessions  for  the  said 
county  of                ,  and  to  make  protestation  to  pursue  the  said  writ 
or  writs,  as  and  in  the  nature  of  a  writ  or  writs  sur  disseisin  en  le 
post^  according  to  the  statute  provided  in  that  behalf,  thereby  de- 
manding," &c.  as  above. 
If  in  a  county  palatine,  say,                                                                    Lands  in  a 
"  Out  of  his  Majesty's  Chancery  for  the  county  palatine  of         ,  <^««°ty  paiaUne. 
one  or  more  writ  or  writs,  in  the  nature  of  a  writ  or  writs  of  entry  sur 
disseisin  en  h  post^  returnable  before  the  Justices  of  Assize  for  the 
same  county,  thereby  demanding,"  &c.  as  above. 

If  the  lands  lie  in  the  City  of  London,  or  other  city  having  jurisdic-  ^*y  °f  London. 
tion  to  suffer  recoveries,  say, 

*^  One  or  more  writ  or  writs  of  droit  patent,  directed  to  the  mayor 
and  sheriffs  of  the  City  of  ,  in  the  Court  of  Hustings,  or 

other  court  holden  concerning  pleas  of  land  in  the  Guildhall  of  the 
said  dly,  according  to  the  custom  of  the  said  city,  and  the  course  of 
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tices  of  the  Court  of  Common  Pleas  at  Westminster,  thereby  de- 
manding of  the  said  [fenant  to  the  prcecipe)  the  messuages,  lands, 
tenements,  hereditaments  and  premises  hereby  bargained  and  sold, 
or  otherwise  assured  or  intended  so  to  be,  and  every  part  of  the  same^ 
with  their  and  every  of  their  rights,  members  and  appurtenances,  by 
such  good,  sufficient  and  proper  names,  number  of  messuages  or  tene- 
ments, acres  of  land,  and  other  quantities,  qualities  and  descriptions 
as  shall  be  sufficient  to  comprehend,  ascertain  and  identify  the  same  re- 
spectively. And  it  is  fturther  agreed  that  the  said  {tenant  to  the  prcB" 
cipe)  shall,  in  his  own  person,  or  by  his  attorney  or  attomies,  lawfully 
authorised  in  that  behalf,  appear  to  the  same  writ  or  writs,  and  vouch 
to  warranty  the  said  (tenant  in  tail);  and  that  the  said  {tenant  in 
tail)  shall,  in  his  own  proper  person,  or  by  his  attorney  or  attomies, 
lawAilly  authorised  in  that  behalf,  appear  gratis,  and  freely  enter  into 
the  said  warranty  and  take  the  same  upon  himself,  and  vouch  over 
to  warranty  the  common  vouchee  for  the  time  being  of  the  said 
Court  of  Common  Pleas  (1),  who  shall  also  appear  gratis,  and  freely 
enter  into  the  warranty  of  the  said  {tenant  in  tail)^  and  after 
imparlance  make  default,  so  that  judgment  may  be  given  upon 
the  said  writ  or  writs  for  the  said  {demandant)y  or  other  demand- 
ant or  demandants  of  the  said  hereditaments,  to  recover  the  same 
against  the  said  {tenant  to  the  prcecipe)^  and  for  the  said  {t^enant 
to  the  praecipe)  to  recover  over  in  value  against  the  said  (2)  {tenant 
in  tai()y  and  for  the  said  {tenant  in  tail)  to  recover  in  value 


common  recoveries  there,  thereby  demanding  according  to  the  custom 
of  the  said  city,^^  &c.  as  above 
Copyholdi.  If  ^h^  jandg  be  copyhold,  say, 

"  One  or  more  writ  or  writs  of  droit  close^  directed  to  the  steward 
of  the  said  manor,  duly  returnable,  and  to  make  protestation  to  pro- 
secute  the  same  writ  in  the  nature  of  a  writ  or  writs  sur  disseisin  en 
h  post,  thereby  demanding,^  &c.  ets  above. 

Wales.  (1)  If  tbe  lands  be  in  a  Welch  county,  say, 

*^  The  common  vouchee  for  the  time  being  of  the  said  court  of 

Great  Session.'^ 

Copyholds.  If  the  lands  be  copyhold,  say, 

^^  The  common  vouchee  for  the  time  being  of  the  said  court  oS  the 

lord  of  the  said  manor  of  .^ 

Treble  voucher.       *(2)  If  the  recovery  be  inlended  to  be  wkh  treble  voucher,  najt 

^^  In  which  the  said  {tenant  to  the  pracipe)  shall  vouch  to  war» 

ranty  the  said  {tencmtfbr  life)  [and  wilb}  who  shall  thoeupon  affosix^ 
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agaiBst  tlie  said  common  voiicheef  as  is  UBual  or  proper  in  such    ■AMAnrAvft 
cases;    and  it   is   further   agreed,    declared,    and   directed,  that 


SALS. 


i^n  all  or  every  of  such  recovery  and  recoveries  execution  shall  or      !2I^^|^. 
may  be  sued  out  and  prosecuted  by,  and  seisin  delivered  unto  the  " 

said  (demandemt),  or  other  demandant  or  demandants  aforesaid,  ac- 
cordingly; and  that  every  other  act  and  thing  requisite,  usual 
or  proper  to  be  done  or  executed  for  the  purpose  of  suffering  and 
perfecting  a  common  recovery  or  common  recoveries,  with  double  or 
other  voucher  or  vouchers,  and  barring  the  estate  tail  of  the  said 
{tenant  in  tail)  of  and  in  the  said  messuages,  lands,  tenements 
and  hereditaments,  and  all  reversions  and  remainders  over  and  ex^ 
pectant  upon  the  same  estate  tail,  may  be  made,  done,  executed  and 
perfected  in  aU  things  (1).]  And  it  is  hereby  granted,  declared  Dedantum  of 
and  agreed  by  and  between  the  parties  to  these  presents,  as  far  as  ^''^ 
each  of  them  respectively  is  interested  or  concerned ;  [+and  they 
do  hereby,  for  themselves  severally  and  respectively,  and  for  their 
several  and  respective  heirs,  executors  and  administrators,  consent  * 

and  agree,  according  to  such  their  respective  interests,  that  the 
recovery  and  recoveries  hereby  agreed  to  be  suffered,  shall  be  suffered 
and  perfected  with  all  possible  and  convenient  dispatch ;  and  that 
they  the  said  parties  respectively,  and  their  respective  heirs,  shall 
and  will,  on  their  respective  parts,  use  their  utmost  endeavours  to* 
give  effect  to  the  same  recovery,  and  also  to  these  presents,  And 
also]  that,  immediately  upon  and  after  judgment  shall  have  been 
obtained,  and  seisin  had  and  taken  upon  such  recovery  or  re- 
coveries (2),  the  same  recovery  and  recoveries,  and  also  these  pre- 
sents, [and  the  assurance  hereby  made,  and  all  and  every  other 
common  recovery  and  common  recoveries,  fine  and  fines,  and  other 


&C.  and  vouch  over  the  said  {tenant  in  tail)^  who  shall  also  appear, 
&c.  and  vouch  over  the  common  voucher  of  the  said  Court. 

*(I)  If  the  lands  are  ancient  demesne,  it  is  usual  to  add,  Andent  de- 

*^  According  to  the  custom  of  the  manor  aforesaid,  and  the  usual 
course  of  common  recoveries  for  assurance  of  lands  within  the  same 
manor  in  such  cases  time  out  of  mind  of  man  used  and  approved.^ 

f  If  conciseness  be  desired,  the  lines  and  words  within  brackets,  here  Condseneit. 
and  in  the  subsequent  parts  of  the  precedent,  may  be  omitted. 

(2)  If  the  lands  lie  in  different  jurisdictions,  say,  Lands  in  differ* 

"  Up(Hi  each  of  the  said  recoveries,  the  same  recoveries  respect-  *°*  <»«»*«^  *«• 
ivdy,  and  also  these  presents,  &c,^  as  abwe. 
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8ALB. 

Tejiant  to  the 


assurances  whatsoever,  at  any  time  or  times  heretofore,  or  to  be  at 
any  time  or  times  hereafter,  had,  made,  done,  levied,  suffered  and 
executed,  of  or  concerning  the  messuages,  htnds,  tenements  and  he- 
reditaments hereby  bargained  and  sold,  or  otherwise  assured  or  in- 
tended so  to  be,  or  any  part  thereof,  either  alone  or  together  with 
any  other  lands,  tenements  or  hereditaments,  by  or  between  the 
parties  to  these  presents,  or  any  or  either  of  them,  or  to  which  they, 
or  any  or  either  of  them  is  or  are,  or  shall  or  may  be  parties  or 
privies,  or  a  party  or  privy,]  shall,  as  to  all  the  same  parties  re- 
spectively, [as  far  as  they  respectively  can,  and  lawfully  or  right- 
fully ought  to  direct  the  uses  of  the  same  common  recovery  or 
common  recoveries,  fine  or  fines,  and  other  assurances,]  be  and  enure, 
and  be  adjudged,  expounded,  construed,  deemed,  and  taken  to  be 
and  enure,  [and  that  the  same  was  and  were  meant  and  intended,  and 
is  and  are  hereby  directed  and  declared  to  be  and  enure,  and  that 
the  person  or  persons  to  whom  the  said  common  recovery  or  common 
recoveries,  fine  or  fines,  and  other  assurances  respectively,  have  or 
hath  been,  or  shall  or  may  be  suffered,  levied,  made  or  executed,  shall 
stand  and  be  seised,  as  to  and  concerning  aU  and  singular  the  mes- 
suages, lands,  tenements  and  hereditaments  hereby  bargained  and 
sold,  or  otherwise  assured  or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their  and  every  of  their  rights,  members 
and  appurtenants,]  To  and  for  the  use  (1)  and  behoof  of  the  said 
(fenarU  in  tail)  (2),  bis  heirs  and  assigns  for  ever,  as  or  for  an 


Use  to  tenant. 


Tenant  for  lifie. 


Remainder-man. 


(1)  When  a  recovery  is  intended  to  enure  to  the  use  of  the  tenant  in 
tail  himself,  it  is  not  esscDtial  that  it  should  be  expressed,  as  the 
use  will,  according  to  the  better  opinion,  if  none  be  declared,  result  to 
him  in  fee,  ^ndsee  2  Roll.  Ab.  789.  pi.  1. 

(2)  If  the  tenant  for  life  join,  say, 

*^  To  the  use  of  the  said  (tenant  for  life)  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  by  way  of  confirmation  of  the 
said  estate  and  interest  of  him  the  said  (tenant  for  life)  in  the  said 
messuages,  lands,  tenements,  and  hereditaments,  with  the  ''appur- 
tenances thereimto  belonging,  and  also  of  all  powers,  privileges,  and 
incidents  appendant  or  annexed  to  the  same  estate  and  interests,  and 
subject  thereto,  To  the  use  of  the  said  (tenant  in  tail),  his  heirs 
and  assigns,  for  ever.*" 

If  the  recovery  be  suffered  by  a  remainder-man  expectant  upon  a 
failure  of  issue  of  tenant  for  life,  add, 

"  ♦And  (before  the  use)  to  the  further  intent  and  purpose  to  cor- 
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estate  of  inheritance  in  fee  simple  {or  other  use  ai  pleasure  (1)  ),    ■^■ff^  *^^ 
and  to  or  for  no  other  use  (2),  intent  or  purpose  whatsoever  (3). 
IN  WITNESS,  &c. 
Sealed  and  delivered,  &c 


lALK. 

TtnatUtothe 


roborate  and  confirm  the  several  uses  and  estates,  in  or  by  the  said 
ID  part  recited  indenture  [or  will  devised]  or  limited  unto  or  for  the 
benefit  of  the  first  and  other  sons,  if  any,  of  the  body  of  the  said  (/e- 
nanifor  /i/e),and  the  heirs  male  of  their  bodies  successively,  ac^  . 
cording  to  the  true  intent  and  meaning  of  the  said  indenture  \or  will,] 
and  subject  to  the  said  several  uses,  estates,  axA  interests  so  mentioned 
or  intended  to  be  hereby  corroborated  and  confirmed,  and  as  and 
when  the  same  shall  respectively  determine,  to  the  use  of  the  said 
(remainder'man)  his  heirs  and  assigns  for  ever,^  &c.  &c. 

(1)  If  the  uses  are  intended  to  be  declared  to  a  purchaser,  mortgagee,  ^"^  ^  "^P^ 
or  other  person  taking  under  a  conveyance  by  a  separate  deed,  say,         *•**  ^"^ 

'*  *  To  such  uses,  upon  such  trusts,  and  for  such  ends^  intents, 
and  purpose  as  are  declared  and  expressed  concerning  the  same, 
in  or  by  a  certain  indenture  of  release  already  prepared  and  en- 
grossed, bearing  or  intended  to  bear  date  the  day  next  after  the 
date  hereof,  and  made  or  expressed  to  be  made  between,^  &c. 
If  it  be  intended  that  uses  should  be  declared  to  bar  dower,  say,  Uaet  to  bai 

"^  To  the  use  of  such  person  or  persons,  and  for  such  estate  or  ^^*'' 
interest  and  intents  and  purposes,  as  the  Baid- {tenant  in  tail)  shall 
by  any  deed,  wiD,  or  other  sufficient  writing,  direct  or  appoint,  and 
in  default  thereof,  to  the  use  of  him  the  said  {tenant  in  tail) 
during  the  term  of  his  natural  life,  with  remiunder  to  the  use  of  [(a 
trustee)  his  executors  or  administrators  during  the  life  of  the  said 
(tenajU  in  tail),  but  in  trust  for  him  and  his  assigns,  with  remainder 
to  the  use  of]  the  right  heirs  of  him  the  said  {tenant  in  tail)  for  ever."" 

See  various  other  forms  of  limitation  for  barring  dower,  antCf  Mod. 
Pbec.  Vol.  I.  No.  XXVIII.  p.  442.  in  notis. 

(2)  It  has  been  observed  in  a  preceding  part  of  this  work,  that  no  Uaes  in  a  bar- 
use  can  be  declared  on  a  bargain  and  sale  but  to  the  bargainee  himself;  gain  and  nl& 
but  this  doctrine  does  not  apply  to  a  bargain  and  sale  made  for  the  pur» 

pose  of  suffering  a  recovery,  as  the  seism  upon  which  the  uses  are  de- 
clared is  not  in  the  bargainee,  but  in  the  recoveror  or  demandant ;  and 
%ee  Webb  v.  Hill,  Cro.  Eiiz.  21. 

(3)  If  tenant  for  life  join,  a  proviso  is  sometimes  added  to  prevent  £loo,ooo 
any  incumbrances  of  the  remainder-man  beine  let  in  upon  his  estate  (and  ^^l*"*^ 
see  1  Frest.  Conv.  107)9  but  the  mode  pointed  out  in  the  preceding  notes 

(see  ante  p.  55.  n.  (l)j  is  more  simple,  and  equally  efficaaous.  The  pro- 
viso alluded  to  is  as  follows. 

*  Provided  always,  and  these  presents  are  upon  this  express  con- 


42 


PBECEDfiNTS   IN 


[CJUk88  U« 


SALE. 

Tenant  to  the 


dition  nevertheless,  and  it  is  hereby  declared  to  be  the  true  intent 
and  meaning  of  these  presents,  that  if  the  said  (tenant  to  the  priB- 
cipe)f  his  executors  or  administrators  shall  not  well  and  truly  pay  or 
cause  to  be  paid  imto  the  said  (^enan^  for  life)^  the  full  and  just 
sum  of  £  .of  lawfiil  money  of  the  United  Emgdom  of  Great 
Britain  and  Ireland,  on  the  day  of  now  next  en- 

suing, then  the  grant,  bargain,  and  sale  of  the  messuages  or 
tenements,  lands,  hereditaments,  and  premises  made  by  these  pre- 
sents shall  from  henceforth  cease  and  be  void ;  and  in  such  case  it 
shall  and  may  be  lawfiil  to  and  for  the  said  {tenant  for  life)y  or  his 
assigns,  to  enter  into  or  upon  the  said  messuages  or  tenements, 
lands,  hereditaments,  and  premises,  or  any  part  thereof,  in  the  name 
of  the  whole,  and  the  same  to  have  again,,  hold,  and  enjoy  as  in  his 
or  their  former  estate,  any  thing  herein  contained  to  the  contrary  in 
anywise  notwithstanding.     IN  WITNESS,''  &c.  (1) 


Szecutioii. 


BnTolmeot 


(1)  The  tenant  of  the  praecipe  usually  executes  the  recovery  deed,  in 
order  to  shew  his  agreement  to  the  declaration  of  uses ;  but  this  is  not 
necessary ;  neither  is  it  material  that  the  demandant  should  execute  ; 
but  it  must  be  under  the  hand  and  teal  of  the  bargainor. 


*i^*  Where  the  deed  to  make  a  tenant  to  the  precipe  is  made  by  bargain 
and  sale,  operating  as  such,  care  must  be  taken  that  it  be  enrolled  in 
due  time,  ».  e.  within  six  months  after  the  date,  or  the  recovery  will  be 
voidable,  see  27  Hen.  8.  c.  16. 

*Thi8  enrolment  may  be  either  in  Chancery,  the  King's  Bench,  Com- 
mon Pleas,  or  Exchequer,  2  Inst.  674,  or  before  the  Custos  Rotulo- 
rum,  and  two  Justices  of  the  Peace,  of  the  county  where  the  lands  lie, 
or  any  two  of  them,  the  Clerk  of  the  Peace  being  one*  And  although 
the  lands  lie  in  several  counties,  one  enrolment  will  be  sufficient,  if  it 
be  made  in  one  of  the  King's  Courts  at  Westminster ;  but  if  before 
the  Custos  Rotulorum,  &c.  there  must  be  a  distinct  enrolment  for  each 
county  in  which  the  lands  are  situated. ' 

The  six  months  limited  for  the  time  of  enrolment,  must  be  ac- 
counted according  to  the  computation  of  twenty-eight  davs  to  the 
month;  a  month,  in  its  proper  and  original  signification,  being  the 
space  of  time  measured  by  the  complete  course  of  the  moon,  as 
the  year  is  the  time  measured  by  tne  complement  of  the  course 
of  the  sun;  see  2  Inst.  674;  Shep.  Touch.  223;  and  from  the 
date  and  from  the  day  of  the  date  in  this  case  is  taken  as  all  one ; 
the  deed,  therefore,  may  be  enrolled  either  on  the  day  it  bears  date, 
Clayton's  Ca.  5  Co.  1  ;  2  Inst.  674;  Norris  v.  Hundred  of  Gawtry, 
Hob.  140 ;  Ex  parte  Fallon,  5  Durnf.  and  £.  287  ;  or  on  the  last  day  of 
the  sixth  month  after ;  for  though,  when  an  interest  passes  from  the  day 
of  the  date,  the  day  itself  is  excluded,  Anon.  I  Ld.  Rayro.  480 ;  yet, 
¥^n  a  time  is  stinted  in  which  an  act  is  to  be  done,  it  is  in  order  to 
hasten  the  doing  of  that  act ;  and  therefore  die  doing  ef  it  is  on  the 
day  from  whence  the  period  is  first  reckoned  within  the  time  appointed, 
and  the  last  day^  of  the  sixth  month  is  within  the  words  of  the  time 
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^ven ;  aee  Rex  v.  Adderly,  2  Dougl.  463 ;  Castle  v.  Burdltt,  3  Durnf. 

sod  £.  625  ;  Glassington  v.  Rawlins,  3  East,  406 ;  and  if  the  deed  have 

DO  date,  the  six  months  are  to  be  reckoned  from  the  delivery,  but  not     Tenant  to  the 

otherwise,  2  Inst  676  ;  Norris  v.  Hundred  of  Gawtry,  Hob.  140.  profcipe. 


*If  the  lands  be  situated  in  any  city,  borough,  or  town  corporate,  Town  corporate. 
haTing  authority,  or  being  lawfully  accustomed  to  enroll  deeds  and  evi- 
dences, It  seems  the  deed  need  not  be  enrolled  either  at  the  Courts 
of  Westminster,  or  in  such  city  or  borough;  for  lands  lying  in  those 
places  are  exempted  out  of  the  stat.  of  27  Hen.  8.  c.  16*  without  any 
provision  being  made  for  enrolment  elsewhere.  See  2  Inst  676.  Prast. 
Abst  vol.  ill.  p.  94.  and  see  Rex  a.  Reed  y.  Hopper,  3  Price,  495. 


N.B-  As  a  recovery  will  be  a  revocation  of  a  will  previously  made,  RecoTciyre- 
and  as  this  is  a  matter  of  which  the  generality  of  testators  must  be  sup-  ^^^  prenous 
posed  to  be  ignorant,  it  is  the  duty  of  the  solicitor  concerned  in  suf- 
fering a  recovery  to  apprize  his  client  of  this  circumstance,  and  remind 
bim  of  the  propriety  or  republishing  his  will. 
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House,  4rc* 
(JbrmcunwenS). 


No.  CLXXV. 

*A  Bargain  and  Sale  to  an  Incumbent  of  a  Resident  Dwelling- 
house,  tinder  Act  of  Parliameni  (1).    . 

Variations  where  Land  is  also  conveyed.    Also  where  it  is  made 
by  way  of  exchange  for  other  lands,  &c«  (2) 


This  Indektube  made  the  day  of  in  the 

year  of  the  reign,  &c.  ,  and  in  the  year  of  our  Lord 

,  Between  A.  B.,  of  of  the  one  part ;  C.  D. 

ordinary  of  the  rectory,  vicarage,  chapelry,  or  perpetual  cure  [as  the 
case  may  be]y  of  in  the  county  of  ;  E.  F.  of 

patron  of  the  said  rectory,  &c.  and  the  Rev.  6.  H.  derk,  incumbent 
Bccitaii.  0f  the  said  rectory,  &c.  of  the  other  part.  Whereas  there  is  no 

parsonage  house  belonging  to  the  said  rectory,  &c.  [or  the  parson- 
age house  belonging  to  the  said  rectory  &c«  is  become  so  ruinous, 
and  decayed  {or  so  mean),  that  it  is  not  fit  for  the  habitation  of  the 
minister  of  the  said  rectory,  &c.]  and  one  yearns  net  income  or  pro- 
duce of  the  said  living  or  benefice  will  not  be  sufficient  to  rebuild  or 
repair  the  said  house,  with  the  necessary  offices  belonging  thereto. 
And  whereas  a  certain  messuage,  house,  or  the  tenement  with 
the  buildings  thereto  belonging,  situate  in  ,  the  property  of 


(1)  By  51  6eo«  S.  c.  115.  the  powers  given  by  former  acts  for  the 

encouragement  of  building  churches,  &c«  are  extended^  and  it  is  enacted 

that  the  King  as  to  crown  lands,  and  all  persons  whatever  as  to  other  land, 

may  by  deed  enrolled  in  Chancery  grant  to  the  rector,  vicar,  or  other 

Vide  61  Geo.  8.  minister  qf  any  church  or  chapel  (of  the  Church  of  England  service), 

c.  116.  land>  not  exceeding  five  statute  acres,  part  of  the  waste  of  any  manor, 

for  the  purpose  of  rebuilding  or  enlarging  of  such  church  or  chapel,  or 
for  a  burial-ground  thereto ;  or  for  augmentation  of  the  glebe  land,  or 
building  or  enlarging  the  house  of  residence  of  the  vicar,  &c.  notwith- 
standing the  statute  of  mortmain.  See  also  58  Geo.  S.  c.  45.  59  ib. 
c.  154.  S  and  4  Geo.  4.  c.  72.  and  6  ib.  c  8.  relative  chiefly  to 
the  exchange  of  lands  for  the  above  purpose ;  by  the  last  of  which 
acts  the  power  of  exchange  is  extended  to  any  number  of  acres. 
Exchange.  (2)  Seie  also  post.  '*  Exchange." 


NO.  CLXXV.]  COKVETANCIMO.  45 


mUMAllK  AMD 

SALS. 


the  said  A.  B.,  and  lying  widiin  the  distance  of         yards  from  the 

church  [or  chapel  as  the  case  shall  6c]  of  the  said  rectory,  &c.  ap-  ""^ 7^ — 

pears  to  the  said  ordinary,  patron,  and  incumbent  proper  and  con-  (/ormcMmLiu). 

▼enient  for  the  habitation  and  use  of  the  minister  of  the  said  rectory,  &c. 

[and  more  commodious  than  the  present  house  and  building  upon  the 

^be  of  the  said  rectory,  &c.  {in  causes  where  there  are  any)]  and  a 

contract  hath  been  made  by  the  direction  and  with  the  approbation  and 

consent  of  the  said  ordinary,  patron,  and  incumbent,  with  the  sidd  A. 

B.,  which  is  hereby  ratified  and  confirmed  by  the  said  ordinary,  patron, 

and  mcumbent,  for  the  absolute  purchase  of  the  said  messuage,  house, 

cr  tenements  and  buildings,  for  the  price  or  sum  of  £         pursuant 

to  the  directions  of  an  Act  past  in  the  year  of  die  reign 

of  His  Majesty  King  the  intituled  an  Act,  &c.   [set 

forth  the  title  of  the  Act.  (1)]  Now  this  Inoentube  witnesseth  BarJi^?Miu 

that  the  said  A.  B.,  for  and  in  consideration  of  the  said  sum  [or  ^ouae. 

seyeral  sums]  of  [and  ]  (2)  to  him  in  hand  paid  for 

the  purchases  aforesaid  [if  both  the  buildings  and  lands  are  pur^ 

chased  for  money\j  the  receipt  of  which  said  sum  [or  sums  of  money 


(1)  If  land  also  be  conveyed  by  the  same  person  conveying  the  Ltnd  aUo  coo- 
bouse,  &C.  add,  veyed. 

*^  And  whereas  a  contract  has  likewise  been  made  with  the  said 
A  B.  by  the  like  direction,  approbation,  and  consent,  which  is 
hereby  likewise  ratified  and  confirmed  t)y  the  said  ordinary,  patron, 
and  incumbent,  for  the  absolute  purchase  of  the  inheritance  of  a  cer- 
tain yard,  garden,  orchard,  and  piece  or  parcel  of  land,  [describing 
them  particularly  as  the  case  shall  be\  lying  near  or  convenient  to 
the  said  messuage,  house,  tenement,  and  buildings,  containing  by 
admeasurement  ,  for  the  price  or  sum  of  £     which  have  been 

agreed  by  the  said  ordinary,  patron,  and  incumbent,  to  be  raised  by 
the  sale  {or  exchange)  of  certain  lands  or  tithes  [as  the  case  shM 
Ae]  belonging  to  the  said  rectory,  &c  herein-after  described,  pursuan 
to  the  powers  ^ven  by  the  said  act ;    that  is  to  say  [here  give  a 
fuU  description  of  the  lands  agreed  to  be  sold]. 

If  the  equivalent  to  be  given  is  to  be  by  exchange,  then,  after  the  Bzcbaoge. 
word  **  incumbent "  last-mentioned,  insert 

'*  [And  the  said  A.  B.  to  be  exchanged  for  certam  lands  or  tithes, 

hc^Y  (^w  above.) 

(2)  If  the  equivalent  for  the  lands  is  to  be  by  exchange,  say, 

^^  In  consideration^  of  the  said  sum  of  £  for  the  purchase  of  the  said 
messuage,  house,  or  tenement  and  buildings,  and  in  consideration  of 
the  land  [or  tithes  as  the^case  shall  be},  so  agreed  to  be  exchanged 
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[class  IX. 


BAllOAIN  AVD 


Hintse,  S^c* 
(JbrincumberU), 


To  hold  to  rec- 
tor and  succii- 
son. 


Grreaantfor 
titk. 


Waimi^* 


or  an  ackiunrledgment  of  which  saia  exchange,  if  given  tnev- 
change]  the  said  A.  B.  hath  admitted  by  an  indorsement  on 
the  back  of  this  deed,  rath  granted,  bargained,  sold,  and  by 
these  presents  doth  grant,  bargain  and  sell,  [if  by  exchange  hath 
granted,  bargained,  sold,  and  exchanged  with  and]  unto  the  said  E.  F. 
and  his  heirs,  all  [here  insert  a  full  description  of  the  buUding9 
or  lands  so  intended  to  be  conveyed]  with  their  and  every  of 
their  rights,  privileges,  and  appurtenances.  To  hold  to  the 
said  E.  F.  and  his  heirs  in  trust,  for  the  sole  use  and  benefit 
of  the  said  6.  H.  and  his  successors,  rectors,  vicars,  &c.  [as 
the  case  may  be]  of  the  said  living  or  benefice  for'  the  time  being 
for  ever.^  Akd  the  said  A.  B.  for  himself,  his  heirs,  executors  and 
administrators,  doth  covenant  and  agree  to  and  with  the  said  £.  F. 
and  his  heirs,  That  he  hath  good  right  to  convey  the  said  mes- 
suage, house,  or  tenement  and  building,  lands,  8ec.  [as  the  case  shall 
be],  and  that  he  will  wanrant  the  same  for  the  use  and  purposes 
aforesaid,  for  ever,  free  from  all  claims  and  incumbrances  whatsoever, 
by,  from,  or  und»  him,  or  any  of  his  ancestors.  IN  WITNESS, 
&c. 


mm^ 


as  aforesaid,  and  intended  to  be  conveyed  by  him  the  said  A.  B.,  to 
the  said  ordinary,  patron,  and  incumbent  by  indenture  of  equal  date 
herewith.'" 
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No.  CLXXVl. 

A  Bargain  and  Sale  of  Timber  (1)  growing  upon  an  Estate^  by 

the  Owner  of  the  Inheritence. 

Variations  where  the  vendor  is  Tenant  in  tail  (2).    Also  where 

the  sale  is  of  underwood. 


This  Indextu&b  of  parts,  made  the 

day  of  ,  in  the  year  of  the  reign,  &c.  and  in  the 

year  of  our  Lord  ,  Between  (the  vendor)  of,  &c.  of  the 


(1)  Timber,  generally  speaking,  comprises  such  trees  only  as  are  fit  to  What  trees  tre 
be  used  in  building  and  repairing  houses,  as  oak,  ash,  and  elm  ;  Co.  Lit  o>D>»lered  u 
55.  a;  but  the  custom  of  the  country  will  sometimes  make  those  trees  ^^^* 
timber  which  in  their  nature  are  not  so,  if,  from  the  scarcity  of  timber, 

tfaej  are  used  for  building,  as  horse-chestnut  and  lime-trees,  Duke  of 
Chandos  v.  Talbot ;  2  P.  Wms.  605  ;  birch,  Countess  Cumberland's  Ca. 
Mo.  812;  Toth.  151.  S.  C. ;  beech,  Walton  v.  Tryon,  Amb.  130;  and 
aspen,  Wright  v.  Powle,  I  Gwil.  357.  if  of  the  age  of  20  years,  Hob.  219. 
Pollards  also,  if  the  bodies  are  sound,  and  walnut-trees,  if  of  considerable 
size,  will  also  be  estimated  as  timber :  and  in  a  sale  of  timber,  where 
the  trees  are  valuable,  and  the  parties  cannot  agree  as  to  the  valuation 
of  them  as  timber,  the  court  of  Chancery  will  send  it  to  be  tried,  whe* 
tber  by  the  custom  of  the  country,  any  and  which  of  them  are  timber 
trees ;  Duke  orChandos  v.  Talbot,  ubi  tup. 

(2)  A  tenant  in  tail  has,  equally  with  the  tenant  in  fee-simple,  the  Vendor  tenant 
power  of  felling  timber  and  disposmg  of  it  as  he  pleases ;  with  this  dis-  ^"  ^^ 
tiaction  only,  that  if  he  sell  the  trees  when  growing  om  the  soil,  the  pur- 
chaser must  sever  them  during  the  life  of  the  tenant  in  tail ;  for  if  he  die  But  purchMcr 
before  they  are  cut  down,  they  will  belong  to  his  heirs  in  tail  as  part  of  ^iratb^^ot 
the  inheritance,  and  the  purchaser,  although  obliged  to  pay  the  whole  sum  enUtled  to  such 
contracted  for,  is  not  allowed  to  cut  down  a  single  tree  after  the  death  as  roaain  stand- 
of  the  tenant  in  tail,  even  though  it  be  half  cut  down  ;  for  as  the  tenant  i°g  ^  Tendor'i 
ni  tail  has  power  over  the  inhetitance  during  his  own  life  only,  he  can-  ^^* 

not  delegate  that  power  to  another  for  any  longer  period,  and  conse« 
qaently,  whatever  remains  part  of  the  inheritance  at  the  death  of  the 
tenant  in  tail  (which  timber  while  standing  does,  Duke  of  Chandos  v« 
Talbot,  2  P.  Wms«  606,)  must  necessarily  go  to  the  heir  to  whom  the 
inheritance  belongs;  see  Liford's  Ca.  11  Co.  50;  Secheverell  v.  Dale» 
Poph.  19*;  Plow,  £50. 
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[class  IX. 


lAMiJHUn) 


TSmiber. 


Recital  of  seisin 
of  Tendor. 
Contract  for 
purchase  of  the 
timber* 


WITNESS. 

That  in  consi- 
deration of  the 
sum  of  £ 


The  vendor 
bargains  and 
sdls. 


one  part,  imd  the  {purchaser)  of,  &c.  of  the  other  part.  Whereas 
the  said  (vendor)  is  seised  of  an  estate  for  inheritance,  in  posses- 
sion, of  certain  manors,  woods,  Lmds,  and  hereditaments,  situated  at 

,  in  the  county  of  And  whereas  (1)  the 

said  (purchaser)  hath  contracted  with  the  said  (vendor)  for  the 
absolute  purchase  of  certain  (2)  timber  and  other  trees,  now  stand* 
ing  and  growing  thereupon^  and  particularly  specified  m  the  schedule 
or  inventory  thereof  hereunder  written,  for  the  price  or  sum  qS£ 
Now  THIS  INDENTURE  WITNESSETH,  that  in  pursuauco  of  the  said 
contract,  and  for  and  in  consideration  of  the  sum  of  £  of  law- 
ful money  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
to.  the  said  (vendor)  in  hand  weU  and  truly  paid  by  the  (pur- 
cha8er)f  at  or  before  the  sealing  and  delivery  of  these  presents 
the  receipt  whereof  the  said  (vendor)  doth  hereby  acknowledge 
[and  of  and  from  the  same  doth  fully  and  absolutely  acquit, 
release,  exonerate,  and  for  ever  discharge  the  said  (purchaser)  his 
executors  and  administrators,  as  well  by  these  presents,  as  by  the 
receipt  and  acknowledgment  for  the  same  sum  hereupon  indorsed], 
He  the  said  (vendor)  Hath  granted,  bargained,  and  sold,  and  by 
these  presents  Doth  grant,  bargain,  and  seU  unto  the  said  (pw- 
ehaser)y  his  executors,  administrators,  and  assigns.  All  (3)  those 


Previous  Mgnb' 
ment  in  writing. 


/ 


Underwood. 


Underwood. 


(1)  If  the  timber  be  sold  in  pursuance  of  a  previous  agreement  in 
writing,  say, 

^^  And  whereas,  by  articles  of  agreement  entered  into  the 

day  of  ,  which  was  in  the  year  ,  the  said  (ven- 

dor)  agreed  with  the  said  (purchaser)  for  the  sale  to  him  of  certain 
timber  and  other  trees,  to  be  numbered  and  set  out  by  the  said 
(vendor),  and  to  be  paid  for  at  a  price  or  value  to  be  set  thereupon 
by  two  indifferent  surveyors,  to  be  appointed  for  that  purpose  in  the 
maimer  therein  mentioned.  And  whereas,  in  pursuance  of  the 
said  agreement,  the  said  timber  and  other  trees  mentioned  in  the 
schedule  hereunder  written,  have  been  set  out  and  valued  to  the  satis- 
faction of  the  said  (vendor)  and  (  purchaser),  at  the  sum  of  £ 

(2)  If  the  sale  be  of  underwood,  say, 

^^  For  the  purchase  of  certain  coppice  or  underwood  growing 
thereon,  and  hereinafter  particularly  described,  for  the  price  or  sum 
of^ 

(3)  If  the  sale  be  of  underwood,  say, 

*^  All  and  singular  the  woods,  underwoods,  and  trees,  now  stand- 
ing and  growing  in  and  upon  a  certain  coppice  or  wood  called  , 
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timber  and  other  trees  now  standing  and  being  in  a  certain  wood  or    ■^*™  ^^ 

coppice,  called  ,  marked  respectively  with  the  letters        ,  and  ^ 

containing  in  number  ,  computed  in  the  whole  to  be  about  (j^^). 

square  feet,  as  the  same  are  more  particularly  described  in  a  schedule  The  timber — 
thereof  hereupder  written ;  and  also  all  the  loppings,  tops,  shrouds,  *™^^"«  "l»» 
limbs,  and  boughs  of  the  said  tunber  and  other  trees  respectively  ***'  ^°^ 
[together  with  foil  power  and  free  liberty  and  privilege  of  ingress  (1), 
egress,  and  r^^ress,  way  and  passage  for  him  the  said  (purchaser)^ 
his  executors,  administrators,  and  assigns,  and  for  his  and  their 
^eits  and  servants,  with  workmen,  labourers,  horses,  carts  and  car.^ 
nages,  to  enter  and  come  in,  upon,  and  through  all  or  any  part  or 
parts  of  the  said  lands  and  hereditaments  of  him  the  said  (vendor)^ 
or  any  of  them,  at  all  times  in  the  day-time,  to  view,  fell,  cut  down, 
■aw  off,  hew,  square,  work  out,  cord,  stack,  cart,  and  carry  away  all 
the  said  timber  and  other  trees,  or  any  part  or  parcel  thereof,  at  his 
and  their  ftee  will  and  pleasure,  they  doing  as  little  damage  to  the 
herbage,  land,  and  premises  of  the  said  (vendor)  as  may  be,  and  not 
grubbing  up  the  said  trees,  nor  breaking  the  soil  or  ground  for  the 
purpose  of  obtaining  the  same,  but  felling  or  severing  the  said  timber 
not  lower  than  inches  from  the  bottom  or  root  thereof; 

and  also  to  sell  and  dispose  of  the  same  in  as  fall  and  beneficial  a 
manner  to  all  intents  and  purposes  whatsoever,  as  he  the  said  (ven- 
dor) could  or  might  have  done  if  these  presents  had  not  been  made] ; 
and  also  all  the  estate,  right,  title,  interest,  property,  claim,  and' 


and  hedgerows  thereunto  adjoining,  containing  by  admea- 
surement acres,  be  the  same  more  or  less ;  except  and  always 
reserved  unto  the  said  (veiidor)^  his  heirs  and  assigns,  the  soil  of  the 
same  coppice  wood,  and  all  timber  trees,  and  trees  likely  to  become 
timber,  and  lopped  or  pollard  trees,  standing  and  growing  dispersedly 
^thin  or  amongst  the  said  coppice  or  underwood  hereby  assigned, 
and  the  usual  and  accustomed  wavers  and  standils  there  to  be  left, 
as  are  usually  left  in  cases  of  a  like  nature. 

By  the  35  Heo.  8.  c.  17,  it  is  enacted  that  in  every  case  of  coppice  Stores  tobele^ 
filled  under  twenty-four  years'  growth,  there  shall  be  left  twelve  standils  ^"  ^^^S  cop- 
or  storers  of  oak ;  and  if  there  be  not  so  many,  then  of  some  other  kind,  ^***  V"^®'  ^f 
as  dm,  ash,  asp,  or  beech,  under  a  penalty  of  3«.  4rf.  for  each  standil  ^^"  ^'^^^  ' 
abort  of  that  number. 

^  • 

(1)  It  is  not  material  that  the  grant  of  ingress  and  regress  for  the  pur-  Gnrntofinffreit 
fNwe  of  felling  and  carrying  away  the  trees  should  be  inserted,-  as  a  right  °ot  materiaTin 
of  entry  upon  the  lands  of  the  vendor  is  incident  to  the  ffrant  of  the  '^^  ©^  tbnbw. 
trees,  as  in  all  other  cases  where  entry  is  requisite  to  obtam  the  things 
lold ;  see  Liford's  Ca.  1 1  Co.  52. 

SUP. VOL.  II.  I 
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PRECEDENTS   IK 


[CLAgS  IX. 


■AKilAXN  AUS 

SAXb 

Thnber 


To  hold  to  the 
purchaser  abso- 
lutely. 


Covenant  by 
vendor  that  he 
ha&  a  right  to 
dispose  of  the 
timber. 


That  the  pur- 
chaser shall 
quietly  enjoy. 


Covenant  by 
p\irchaser  to 


demand  whatsoever,  both  at  law  and  in  equity,  of  him  the  said  (peiu 
dor)y  of,  in,  or  to  the  said  timber  and  other  trees,  toppings,  and 
premises  aforesaid.  And  also  Aill  power  and  free  liberty  and  pri- 
vilege to  make  and  dig  saw  pits  in  or  upon  any  convenient  part  of 
the  said  pi;emi8es,  and  there  to  saw  and  cut  all  or  any  part  of  the 
trees,  as  he  the  said  {purchaser)  shall  think  fit.  To  have  and  to 
HOLD  the  said  timber  and  other  trees,  lop,  tops,  and  shrouds,  and 
other  the  premises  hereby  granted,  bargained,  and  sold,  or  mentioned 
or  intended  so  to  be,  with  their  and  every  of  their  appurtenances, 
unto  and  by  the  said  (purchaser),  his  executors,  administrators,  and 
assigns,  absolutely  to  and  for  his  and  their  own  proper  use  and  ben&« 
fit,  and  as  his  and  their  own  proper  gol)ds,  chattels,  and  efiects. 
And  the  said  (vendor)  doth  hereby  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  promise  and  agree  with  and  to  the  said 
(  purchaser),  his  executors,  administrators,  and  assigns,  that  for  and 
notwithstanding  any  act,  deed,  matter,  or  thing  whatsoever,  made, 
done,  occasioned,  or  knowingly  suffered  or  omitted  by  him  the  said 
(venchr),  or  any  of  his  ancestors,  to  the  contrary,  he  the  said  (vendar)^ 
at  the  time  of  the  sealing  and  delivery  of  these  presents,  hath  in 
himself  full  power  and  lawful  and  absolute  right  and  title  to  grant, 
bargain,  sell,  and  dispose  of  the  said  timber  ahd  other  trees  and  pie- 
mises  hereby  sold  and  assigned,  or  mentioned  or  intended  so  'to  be 
unto  the  said  (  purchaser)  in  the  manner  aforesaid.  Akd  that  he  the 
said  {purchaser),  his  executors,  administrators,  and  assigns,  imme- 
diately upon  the  sealing  and  delivery  of  these  presents,  and  at  all  times 
and  firom  time  to  time  hereafler,  within  the  space  or  period  of 
calendar  months  next  after  the  date  of  these  presents,  shall  and  law- 
fully may  peaceably  and  quietly  have,  hold,  take,  receive,  and  enjoy 
all  and  singular  the  said  timber  and  other  trees  and  premises  hereby 
granted,  bargained,  and  sold,  or  mentioned  or  intended  so  to  be, 
with  their  and  every  of  their  appurtenances,  and  fell,  hew,  saw  ofl^ 
cut  dovn,  and  carry  away  the  same,  without  any  manner  of  hind- 
rance, interruption,  claim,  or  demand  whatsoever,  of,  from,  or  by  him, 
the  said  {vendor),  his  heirs,  executors,  or  administrators,  or  any  per- 
son or  persons  now  or  hereafter  rightfldly  claiming  any  estate,  right, 
title,  charge,  or  interest  by,  from,  through,  under,  or  in  trust  for  him, 
them,  or  any  of  them  (1).    And  the  said  (purchaser)  doth  hereby 


Vendor  tenant  in 
tail 

If  tenant  in  tail 
S%  bWure  seve- 


(1)  Where  the  vendor  is  tenant  in  tail,  the  timber  must  be  severed 
during  his  life-time ;  it  will  be  proper  therefore,  in  that  case,  that  the 
following  proviso  should  be  inserted ; 

^^  And  moreover,  that  in  case  the  said  (t^endor)  shall  happen  to 
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BAMIAIK  Am 
SALE. 


for  himself,  his  executors,  administrators,  and  assigns,  covenant,  pro- 
mise, and  agree  with  and  to  the  said  (vendor)^  his  heirs  and  assigns,        Timber'' 
in  the  manner  following,  (that  is  to  say)  that  the  said  {purchaser)^     (jmrchater). 
his  executors  and  administrators,  shall  and  will,  within  the  sidd  fell  the  trees  in 
space  or  period  of  calendar  months  from  the  date  of  these  ^  ^^*°  **"** 

pesents,  fell  and  carry  away  the  said  timber  and  other  trees,  lop- 
pings, and  premises  hereby  bargained  and  sold,  or  mentioned  or  in- 
tended so  to  be;  and  at  his  or  their  own  proper  costs  and  charges,  ^Jjl"'^^ 
fence,  amend,  and  repair  all  the  hedges  and  fences  in  and  about  the 
premises,  in  all  such  places  as  shall  be  broken,  trodden  down,  or 
otherwise  unavoidably  damaged  or  destroyed  in  felling  and  severing 
the  said  timber  and  other  trees,  he  and  they  taking  sufficient  hedge- 
bote  from  the  said  grounds  for  the  doing  of  the  same.  IN  WIT- 
NESS, &c. 


depart  this  life  at  any  time  before  the  said  trees  so  hereinbefore  bar-  ™°<*'  P*^  ®^ 
gained  and  sold,  qt  mentioned  or  intended  so  to  be,  shall  Have  been  to  be  returned, 
felled  and  severed  from  the  inheritance  of  the  same  premises,  unless 
the  said  (  purchaser)  shall  or  may  be  lawfully  prevented  from  taking 
and  carrying  away  the  same,  according  to  the  true  intent  and  mean- 
ing of  these  presents,  then  and  in  such  case  the  executors  or  admi- 
nistrators of  the  said  (vendor)  shall,  within  the  space  of 
after  his  decease,  pay  or  allow  unto  the  said  ( purchaseT)^  his  execu- 
tors, administrators,  and  assigns,  the  value  of  such  or  so  many  of  the 
said  trees  so  hereby  bargained  and  sold,  as  shall  then  remain  un- 
felled  and  unsevered,  after  the  rate  and  according  to  the  price  or 
sum  at  which  the  same  have  been  now  sold.^ 


SCHEDULE 

ABOVE    REFERRED    TO. 


%*  A  bargain  and  sale  of  timber  or  other  personalty  need  not  be  Need  not  be  en- 
enrolled,  as  the  statute  27  Hen.  8.  c.  16-  extends  only  to  bargains  and  ro^ed. 
sales  of  estates  of  inheritance,  enuring  to  pass  a  freehold.    If,  however, 
timber  be  conveyed  by  the  same  bargain  and  sale  with  freehold  lands  it 
will  not  pass  widiout  enrolment*    See  Liford's  Ca*  1 1  Co.  52. 

Ad'Viuorem  Stamp.  Sump. 

i2 
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PRECEDENTS  IW 


[[class  IX. 


illX  OF  SALE. 

G<hhU 
^purdtateror 

fMTtgagee), 


No.  CLXXVII. 

A  Bill  of  Sale  (or  Bargain  and  Sale)  of  Goods,  &c«  (I),  for 
securing  the  Payment  of  a  Sum  of  Monet/m 

Variations^  where  it  is  given  as  a  Collateral  Security  only,  and  ts 
accompanied  by  a  Bond  or  Warrant  of  Attorney.  Where  in 
satisfaction  of  *Rent  owing.  Also  where  it  is  made  ^to  a  Pur* 
chaser. 


Recital  of  debU 


This  Indentuke,  made  the  day  of  ,  in  the 

year  of  the  reign,  &c.  and  in  the  year  of  our  Lord  18  ,«  Between 
{the  bargainor)  of,  &c.  of  the  one  part,  and  (the  bargainee)  of,  &c. 
of  the  other  part.  Wheeeas  (2)  the  said  (bargainor)  is  indebted 
unto  the  said  {bargainee)  in  the  sum  of  <£*  ,  (3)  and  being  at 


Bill  of  sole  is  of, 
personal,  and 
bargain  and  sale 
of  real  property. 


Sale  topurcba* 
•er. 


Bond  or  warrant 
of  attorney. 

Recital  of  bond. 


(1)  A  bill  of  sale,  and  a  bargain  and  sale,  whether  of  goods  or  other  * 
personalties,  are  precisely  of  the  same  kind  as  to  their  operation  and 
technical  import;  but  where  the  instrument  has  reference  to  things  of  a 
real  nature,  or  such  as,  in  the  phrase  of  Mr.  Justice  Blackstone,  "  savour 
of  the  realty,"  it  is  usually  styled  a  bargain  and  sale;  and  where  to  things 
merely  personal,  as  household  goods,  &c.  a  bill  of  sale* 

(2)  If  the  bill  of  sale  be  made  to  a  purchaser,  say, 

^^  Whereas  the  said  {purchaser)  hath  contracted  with  the  said 
{vendor)  for  the  absolute  purchase  of  the  several  goods,  chattels,  and 
furniture  and  eifects  mentioned  in  the  inventory  or  schedule  thereof, 
hereunder  written,  at  or  for  the  price  or  sum  of  d^  .^ 

(3)  If  the  bill  of  sale  be  intended  to  accompany  a  bond  or  warrant  of 
attorney  as  a  collateral  security,  say, 

*'  Whereas  the  said  {debtor)  hath  executed  a  bond,  or  obligation, 

[or  warrant  of  attorney]  in  writing  under  his  hand  and  seal,  bearing 

or  intended  to  bear  even  date  with  these  presents,  in  the  penal  sum 

of  £  ,  with  a  condition  [or  defeasance]  thereunder  written, 

for  making  void  the  same  on  payment  of  the  sum  o£  £  , 

and  interest  after  the  rate  of  5  per  cent,  per  annum,  on  the 

day  of  now  next  ensuing.     And  whereas  it  hath  been 
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■ILL  or  sAue.- 


presflKt  unable  to  pay  (1)  the  same  hath  agreed  to  make  such  assign- 
ment or  bill  of  sale  to  him  of  the  goods,  chattels,  furniture,  and  ef-    .^J?^ 
fects  mentioned  in  the  schedule  hereunder  written,  for  the  better     mmgagee), 
securing  the  payment  thereof,  as  hereinafter  is  expressed.      Now  '^ 
THIS  Indektube  WITNESSETH,  that  in  pursuance  of  the  said  agree-     WITNESS, 
ment,  and  in  consideration  of  the  sum  of  .f^  ,  so  justly  due  T^^  *^^"j" 

and  owing  to  the  said  [bargainee)  by  the  said  {bargainor)  at  the  time  wnii  owing, 
of  the  sealing  and  delivery  of  these  presents,  as  hereinbefore  is  men- 
tioned (which  the  said  (bargainor)  doth  hereby  expressly  admit  and 
acknowledge),  [or  for  and  in  consideration  of  the  sum  of  of  . 

lawful  current  money  of  England  to  the  said  (bargainor)  in  hand  well 
and  truly  paid  by  the  said  (bargainee)  at  the  time  of  the  execution 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,]  He 
the  said  (bargainor)  Hath  granted,  bargained,  and  sold,  and  by  these 
presents  Doth  grant,  bargain,  and  sell  unto  the  said  (bargainee)^  his 
executors,  administrators,  and  assigns.  All  (2)  and  singular  the 
household  furniture,  beds,  bedding,  plate,  china,  linen,  glass,  books, 
pctures,  and  other  the  goods,  chattels,  and  efTccts  mentioned  or  de- 


■ 

agreed  that  for  better  securing  the  payment  of  the  said  sum  of 
£  ,  the  said  (debtor)  shall  execute  such  bill  of  sale  of  the 

goods  and  effects  mentioned  in  the  schedule  hereunder  written,  as 
heieinafler  is  expressed.'" 

( 1 )  If  the  sale  be  in  satisfaction  of  rent  owing  by  the  bargainor,  say,    Rtot  due. 
''  Akd  whebeas  the  said  (bargainor)  is  indebted  to  the  said 

(bargainee)  in  the  sum  of  £  ,  for  one  year  and  a  quarterns  rent 

ending  at  last,  for  the  messuage  and  farm,  situated  at 

and  which  the  said  (bargainor)  is  unable  to  pay.  And  whereas 
the  household  goods  and  fiimiture,  and  all  other  the  goods  and 
chattels,  utensils,  implements,  effects,  and  things  belonging  to  the 
said  (bargainor)  upon  the  said  premises,  have  been  appraised  and 
valued  by  two  sworn  appraisers  at  the  price  and  sum  of  ^P  , 

as  the  ftdl  value  thereof.  And  whereas  the  said  (bargainee)^  in 
(nder  to  save  the  trouble  and  expense  of  a  distress,  hath  agreed  to 
accept  an  assignment  from  the  said  (bargainor)  of  the  said  house- 
h/M  goods  and  furniture  which  are  hereinafter  mentioned  in  full 
tttisfiMrtion  of  the  said  debt  or  sum  of  £  ,  due  to  him 

the  said  (bargainee).  Now  this  indenture  witnesseth  that,"" 
fcc.  08  above. 

(2)  If  the  assignment  is  of  a  ship's  cargo,  say,  Ctxgo. 
^  AH  those  and  such  the  goods,  wares,  merchandui:e,  and  cargo, 

as  and  which  in  or  by  one  certain  bill  of  lading  bearing  date  the 
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PRECEDENTS  IN 


[class  IX. 


KIX  or  SACB. 

QoofU 
(jmrchater  or 
nurigagee). 

the  debtor  bar* 
gains  and  nells 
the  furniture. 

Toh^ldtothe 
creditor. 


IVoviio  for  re- 
demption. 


scribed  in  or  by  the  inventory  or  schedule  thereof  hereunder  written 
or  hereunto  annexed,  and  all  the  estate,  right,  title,  interest,  pro- 
perty, claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of 
him  the  said  {bargainor)  of,  in,  or  to  the  same  and  every  of  them 
respectively  (1),  To  have  and  to  hold  and  take  and  enjoy  the  said 
household  and  other  furniture,  goods,  chattels,  and  effects,  and  all 
and  singular  other  the  premises  hereinbefore  bargained  and  sold,  or 
mentioned  or  intended  so  to  be,  with  their  and  every  of  their  rights, 
members  and  appurtenants,  unto  and  by  the  said  (bargainor)^  his 
executors,  administrators,  and  assigns,  to  and  for  his  and  their  own 
proper  use  and  benefit  (2),  subject  nevertheless  to  the  proviso  for  re* 
demption  of  the  said  premises  hereinafter  contained  ;  (that  is  to  say) 
Paovidrd  always,  and  it  is  hereby  agreed  between  the  said  parties 
to  these  presents,  that  if  the  said  (bargainor),  his  executors,  admi- 
nistrators, or  assigns,  or  any  of  them,  do  and  shall  well  and  truly  pay 
or  cause  to  be  paid  unto  the  said  Qiargainee)  or  his  certain  attorney, 
executors,  administrators,  or  assigns,  the  sum  of  i?  ,  of  law- 


Sale  to  a  pur. 
chaser. 


Bent. 


day  of  ,  are  mentioned  to  have  been  shipped  and 

being  on  board  the  ship  ,  A.  B.  commander,  and  then  in 

the  River  Thames  (or  as  the  case  may  be),  bound  for 
and  consigned  to  the  (assignor),  and  which  said  goods,  wares,  mer- 
chandize, and  cargo,  are  or  are  mentioned  to  be  more  particularly  spe- 
cified by  and  numbered  and  marked  in  the  margin  of  the  said  bill' of 
lading  and  in  triplicates  thereof  therein  referred  to,  as  by  refer- 
ence, &c.  And  all  other  the  goods,  wares,  merchandize,  and 
cargo  in  or  on  board  the  said  ship,  of  or  belonging  to  the  said 
{assignor),  and  which  said  bill  of  lading  is  or  is  intended  to  be  as- 
signed  unto  the  said  {assignee)  by  indorsement  thereupon,  according 
to  the  custom  of  merchants,  and  which  are  also  or  are  intended  to  be 
hereunto  annexed."" 

(1)  If  the  bill  of  sale  be  to  a  purchaser,  add, 

**  And  of  which  said  goods,  furniture,  and  effects,  the  said  {x)endor) 
hath  this  day  put  the  said  {purchaser)  in  actual  possession,  by  de- 
livering unto  him  a  chair,  in  the  name  and  in  lieu  of  the  whole 
thereof    See  post,  p.  56,  twte  *0*. 

(2)  If  the  sale  be  for  rent  arrear,  say, 

**  In  full  satisfaction  and  discharge  of  the  said  rent  or  sum  of 
£  ,  sri  due  and  owing  to  him  the  said  {bargainee)  by  the 

said  {bargainor)  as  aforesaid,  and  all  subsequent  and  accruing  arrears 
thereof.'" 


aUI»  or  BALM* 


or 
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fill,  &c.  on  the  of  ,  with  interest  for  the  same  after 

the  rate  of  <£^5per  cent,  per  annum  in  the  mean  time,  by  even  quar-    (««*««• 
terly  payments,  then  these  presents,  and  every  clause,  article,  coni      m>rtgagee), 
dition,  and  thing  lierein  contained,  shall  cease,  determine,  and  be  Proviso  for  re. 
utteriy  void ;  otherwise  to  be  and  reviain  in  fiiU  force,  virtue,  and  ***"P^°°' 
effect.     And  the  said  (bargainor)^  for  himself,  his  executors,  and  Warranty. 
administrators,  all  and  singular  the  said  goods  and  merchandizes  unto 
the  said    {bargainee),  his  executors,    administrators,  and  assigns, 
•gainst  him  the  said  (bargainor)^  his  executors,  administrators,  and 
assigns,  and  against  all  and  every  other  person  or  persons  whatso- 
ever, shall  and  will  warrant  and  for  ever  defend  by  these  presents : 
[•  And  the  said  {bargainor)  for  himself,  his  executors,  and  adminis-  CoTcnant  to  piy 
tutors,  doth  covenant  and  grant  to  and  with  the  said  {bargainee)^ 
his  executors,  administrators,  and  assigns,  by  these  presents  in  man- 
ner following;  (that  is  to  say,)  that  he  the  said  {bargainor)  his 
executors  and  administrators,  shall  and  will  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  {bargainee),  his  executors,  admini». 
trators,  or  assigns,  the  said  sum  <)££  ,  at  the  time  and  in  man- 

ner aforesaid,  according  to  the  true  intent  and  meaning  of  these  pre- 
sents.    And  also  that  if  the  said  {bargainor),  his  executors  or  ad-  Quiet  enjoyment 
ministrators,  shall  make  default  in  payment  of  the  said  <£^ 
or  any  part  thereof,  on  the  said  day  of  ,  herein))efbre 

(cft  that  purpose  mentioned,  then  the  said  (Aar^inee),  his  ex^utors^ 
administrators,  and  assigns,  shall  and  may  peaceably  and  quietly  have^  ' 
hold,  and  enjoy  to  his  and  their  own  proper  use  and  beboof  for  ever 
the  said  goods,  chattels,  effects,  and  premises,  by  these  presents  bar- 
gained and  sold,  or  otherwise  assured,  or  intended  so  to  be,  and 
every  part  and  parcel  thereof,  with  all  and  singular  the  appurtenances, 
without  any  lawful  let,  suit,  trouble,  molestation,  or  denial  of  the  said 
{bargainor),  his  executors  or  administrators,  or  any  other  person  or 
persons  whatsoever.  And  the  said  {bargainee),  for  himself^  his  execu-  -^"^  re-ddivery 

•  ,  .  on  payment. 

tors,  administrators,  and  assigns,  doth  covenant,  promise,  and  agree 
to  and  with  the  said  {bargainor),  his  executors,  administrators,  and 
assigns,  by  these  presents,  that  he  the  said  {bargainee),  his  execu- 
tors,  administrators,  and  assigns,  shall  and  will  immediately  upon  the 
receipt  of  the  said  sum  of  £  ,  according  to  the  true  intent 

md  meaning  of  the  condition  aforesaid,  upon  the  request  of  the  said 
{bargainor),  well  and  truly  deliver  unto  the.  said  {bargainor),  his 
executors,  administrators,  or  assigns,  all  and  every  the  goods,  chat- 
tels, and  efiects  enumerated  or  mentioned  in  the  inventory  or  sche- 
dule hereunder  written  or  hereunto  annexed,  in  as  good  plight  and     • 


UU.  or  lALX. 
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condition  as  the  same  and  every  of  them  respectively  now  are  and 


,    ^         is.]     IN  WITNESS,  &c. 

(jmrcmuer  or  -> 


INVENTORY  OR  SCHEDULE 

ABOVE    REFERRED    TO. 


Delivery  of  pof-       #^«  A  bill  of  sale' may  be  made  either  absolutely  to  a  purchaser,  or 
aemon  requisite  conditionally  by  way  of  mortgage  or  pledge  for  securmg  the  pay- 
•oMltitt.^*      ment  of  a  sum  of  money;  when   conditional  no  delivery  of  the  pos- 
session is  requisite;  but  when  absolutely  made,  actual  possession  or  the 
property  must  be  delivered  to  the  purchaser,  or  the  sale  will  be  void,  as 
agamst  creditors ;  it  being  a  general  rule,  in  the  transfer  of  personalty, 
that  the  possession  must  accompany  and  follow  the  deed ;  see  Edwards 
V.  Harben,  2  Durnf.  and  E.  587;  Dutton  v.  Morrison,  17  Ves.  197; 
Steele  v.  Browne  et  al.  1  Taunt  381  ;  Paget  et  al.  v.  Perchard,  1  Esp. 
205;  Wordall  v.  Smith,   1  Campb.  333;  but  where  the  trustee  of  the 
separate  estate  of  a  married  woman  purchased  effects  under  an  execu- 
tion issued  against  the  husband  it  was  held  good,  although  no  change 
of  possession  took  place.  Cross  v.  Glode,  2  Esp.  574 ;  Cadogan  v. 
Kennett,  Cowp.  432 ;  Derby  v.  Smith,  8  Durnf  and  E.  82 ;  Lady 
Arundell  v.  Phipps  and  Taunton,  10  Ves.  139 ;  because  the  husband 
is  in  such  case  considered  to  be  in^  possession  simply  as  residing  with 
his  wife,  and  not  as  owner  of  the  goods  ;  and  so  where  it  is  made  by 
the  sheriff  under  an  execution,  in  which  case  the  sale  is  notorious  to 
all  the  neighbourhood,  Kidd  v.  Rawiinson,  2  Bos.  &  Pul.  53 ;  and  see 
Joseph  V.   r<}ipam,  1  Moore,   189 ;  but  an  assignment  of  chattels  or 
personal  interests  will   in  all  cases  be  valid  as  against  the  vendor 
himself  and  all  claiming  under  him,  Hawes  v.  Leader,  Cro.  Jac.  270; 
Shep.  Touch*  66 ;  although  unaccompanied  by  delivery  of  possession, 
Steele  v.  Browne  and  Parry,  1  Taunt.  381. 


'■i 
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I 


BILL  OP  •AUC* 

(purcl>amr«r 
nurtgagK). 


No.  CLXXVIII. 

J  BiU  qfSale  (1)  of  a  Ship  at  SeUy  by  a  sole  Owner. 
Farialiotu  where  the  Vendor  is  Part  Owner.  (2)    Where  the  transfer 

18  by  way  of  Mortgage.  (S) 


This  Indenture,  made  the  day  of  »  [*  in  the 

year  of  the  reign,  &c.  and]  in  the  year  of  our  Lord  18    ,  Be- 


(1)  This  bill  of  sale  of  a  ship  is  requisite  only  where  such  ship  is  at  BQl  of  ide  of 
lea,  as  the  property  in  the  ship,  if  in  port,  may  be  transferred  by  an  **7*  "jj^^jjip 
indorsement  on  the  certificate  of  registry;  ^e post.  p.  63.  note,  and  at'toT  ™ 
Hobbard  v.  Johnstone,  3  Taunt.  220. 

A  deposit  of  the  documents  will  not  alone  confer  even  an  equitable 
lien,  Taylor  v.  Kinlock,  1  Starkie,  175. 

*  And  if  the  ship  be  at  sea,  a  delivery  of  the  grand  bill  of  sale  will  be  I>«Hveiy  of  bill 
eaaivalent  to  the  delivery  of  the  ship  itself,  this  being  the  only  delivery  o^  »l««»ffiao"t 
or  which  the  subject  matter  is  capable;  see  Atkinson  v.  Maling,  2  Durnf.  equjyd^ton 
and  E.  462 ;  Walker  v.  Preswick,  2  Ves.  622  ;  and  see  also  Bourne  v.   sale  of  shi|H  with 
Dodson,  1  Atk.  154.;  but  an  indorsement  of  the  certificate  of  registry   deliveiy  of  skiip 
must  be  made  within  ten  days  afler  the  return  of  the  ship  to  port,  *^^* 
Dinon  v.  Awart,  3  Mer.  322. 

(2)  *  It  was  formerly  supposed  that  the  registry  acts  prevented  a  part 
of  a  ship  from  being  transferred,  because  the  form  of  indorsement  re- 
quired by  these  acts  to  be  observed  contains  the  words,  "  all  my  (or 
oar)  right,  share,  and  interest,"  and  makes  no  provision  for  a  transfer 
of  part  only ;  but  it  is  now  held  that  the  legislature  only  meant, 
that  the  indorsement  should  shew  what  was  the  interest  opnveyed, 
and  a  sale  of  part  only  of  a  ship  is  now  therefore  determinea  to 

be  equally  valid  with  the  sale  of  the  whole,  provided  the  quantity  ^ 

of  interest  actually  parted  with  be  correctly  stated  In  the  indorsement ; 
Underwood  v.  Miller,  1  Taunt.  387. 

(3)  *  It  has  been  a  generally  received  opinion,  that  since  the  registry  Conditional  mIc, 
acts  there  cannot  be  a  valid  mortgage  or  conditional  sale  of  a  ship,  and  ^'  vMztg^^ 
that  such  mortgages  are  merely  made  upon  honour  (the  form  of  the 

M  of  sale  mentioned  in  the  act  being  absolute,  and  without  any  defeaz* 
ance),and  cannot  be  sustamed  either  at  law  or  equity ;  but  there  seems 
to  be  no  foundation  for  this  opinion,  which  has  arisen  probably  from  the 
circQmstance  that  the  form  of^indorsement  required  by  the  act  is  adapted 
only  to  a  total  and  absolute  sale,  and  makes  no  provision  for  a  trans- 
fer by  way  of  mortgage.  But  as  the  officers  of  the  Custom  House 
win  not  permit  any  entry  to  be  made  but  in  this  prescribed  form, 
various  modes  have  been  adopted  to  eiFectuate  this  purpose;  the 
node  here  adopted  is  -that  recommended  by  Sir  T.  Plummer,  (vide 
in  Thompson  vv  Smitli,  1  Madd.  412.)    <<  The  mortgage  may  be  made 


58 


PRECEDENTS   IM 
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9UA0WMAIM* 

y  ■ 

(jmrchater  or 
mortgagee)^ 

Recital  of  own- 
enhip. 


TWEEK  (the  bargaitwr)  of,  &c.  of  the  one  part,   and   {the  bar- 
gainee) of,  &c.  of  the  other  part.  ^  Whereas  the  said  {bargainor)  is 
the  owner  (1)  or  proprietor  of  a  certain  ship  or  vessel  called  the 
,  of  the  burthen  of  tons,  now  on  her  voyage  to  , 

whereof  is  master.     And  whereas  the  said  ship  or  vessel 

hath  been  duly  registered,  pursuant  to  act  of  Parliament,  a  copy 


Bargainor  part 
owner. 


6  Geo.  IV. 


by  the  usual  bill  of  sale  of  the  shipi  containing  in  the  same  instrument 
a  defeazance  or  condition  of  re-transfer,  on  payment  of  the  mortgage 
money.  This  bill  of  sale  must  contain  the  recital  of  the  certificate  as 
the  act  directs,  and  must  be  fully  endorsed  on  the  certificate  of  registry 
if  the  ship  be  in  port,  or  if  at  sea  a  full  copy  of  it  must  be  transmitted 
to  the  Custom  House.  The  form  of  endorsement  will  be  the  one  pre- 
scribed by  the  act,  but,  with  the  addition  of  the  defeazance  to  express 
the  true  nature  of  the  contract  between  the  parties,  there  is  nothing  in 
the  act  to  prevent  such  an  addition  being  made.  In  the  subsequent 
forms  to  be  observed  at  the  Custom  House  the  defeazance  will  pro* 
bably  not  be  noticed  either  in  the  entry  endorsed  or  in  the  memoran- 
dum made  in  the  book  of  registers,  but  registered  as  by  an  absolute 
bill  of  sale  {but  see  ncMr  6  Geo.  IV.  c*  110.  post.  p.  64),  neither  the  mort- 
gagor nor  the  mortgagee  can  su£fer  by  that  omission,  for  the  statutes 
mvalidate  the  transfer  only  in  the  event  of  the  neglect  of  the  prescribed 
requisites  by  the  parlies,  and  not  for  any  neglect  by  the  public  offices. 
In  the  ievent  of  any  dispute  of  the  title  in  a  court  of  justice,  the 
proper  evidence  of  title  will  be  the  original  documents  themselves,  the 
mortgagor's  right  to  call  for  a  re-transfer  will  appear  from  the  bill  of  sale 
fully  indorsed  on  the  certificate,  if  the  ship  be  in  port,  or  if  at  sea 
by  a  full  copy  transmitted  to  the  Custom  House,  and  I  see  no  ground 
on  which  that  right  can  be  resisted."  See  more  on  this  subject,  post. 
"  Hypothecation."     Alsopof^  p.  64.  notes. 

(1)  *  If  tlie  bargainor  be  part  owner  only,  say, 

"  Whereas  the  said  {bargaifwr)  is  the  owner  or  proprietor  of  a 

part  or  share  of  and  in  a  certain  ship  or  vessel,^^  &c.  as 

above. 

*As  to  the  bargainor  being  part  owner  only  of  the  ship,  it  is  to  be  noticed 
that  by  the  act  of  6  Geo.  I V.  c.  1 10  (sec.32),  it  is  enacted,  that  the  propcrtv 
in  every  ship  or  vessel,  of  which  there  are  more  than  one  owner,  shall 
be  taken  and  considered  as  divided  into  64  parts  or  shares ;  and  the 
proportion  held  by  each  owner,  shall  be  described  in  the  registry  as 
being  a  certain  number  of  64  parts  or  shares;  and  that  oo  person  shall 
be  entitled  to  be  registered  as  owner  of  any  ship  or  vessel,  in  respect 
of  any  proportion  thereof,  which  shall  not  be  an  integral  64tb  part  or 
share  of  the  same,  except  such  owners  be  copartners,  in  which  case 
the  proportional  interest  of  each  need  not  be  distinguished*  And  by 
Che  same  act,  (sec.  33),  it  is  declared  that  no  greater  number  than 
thirty-two  persons  shall  be  entitled  to  be  legal  owners  at  one  and  the 
same  time,  of  any  ship  or  vessel  as  tenants  in  common,  or  to  be  regis- 
tered as  such,  except  in  regard  to  the  equitable  title  of  minors,  heirs, 
legatees,  creditors,  or  others,  exceeding  that  number,  duly  represented 
by,  or  holding  from  any  of  the  persons  within  the  said  number,  regis- 
tered as  legal  owners.    Also^  as  to  join^stock  proprietors  of  any  ship 


BILL  or  BALM, 
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of  the  certificate  of  which  registry  is  as  follows  (that  is  to  say)  (1), 

"  In  pursuance  of  an  act  passed,  in  the  sixth  year  of  the  reiim  of  ,     ^ 

•  ,  *^   ,  (purchatgr  or 

King  George  the  Fourth,  entitled  an  act  for  the  registry  of  British      mortgagee). 
vessels,  {the  owner)  of,  &c.  [deacribing  the  names^  occupation  and  Reciuiofcerti- 
rmdence  of  the  subscribing  owner  or  oumers],  having  taken  and  fl«te  of  registry, 
subscribed  the  oath,   and   caused  sufficient  security  to  be  given 
as  required  by  the  said  act  (2),^^  &c.  [proceeding  as  in  the  certU 
ficate  of  registry].     And  whereas  (3)  the  said  {bargainee)  hath  5jJ^^?  ^^^"^ 
contracted  with  the  said  {bargainor)  for  the  absolute  {Purchase 
of  the  said  ^hip  or  vessel,   with  the  appurtenances  thereunto  be- 
longing, at  or  for  the  price  or  siun  of  £                  ,  Now  this  WITNESS* 

°     "^  ,  .  /»    ■•  •  1  That  in  consi- 

iNDENTu&K  WITNESSETH  that,  in  puTSuanco  01  the  said  agreement,  deration  of  the 

and  also  for  and  in  consideration  of  the  sum  of  «f  ,   of  pwcbaie  moneys 


or  ships  having  appointed  not  less  than  three  persons  to  be  trustees  of 
the  property  therein,  when  such  trustees  may  be  registered  as  owners  on 
behalf  of  the  company  of  proprietors. 

(1)  ♦This  recital  of  the  certificate  of  registry,  in  substance,  is  essential  Certificate  of  pe- 
to  the  validity  of  the  deed,  the  act  6  Geo.  IV.  c.  110-  declaring,  «*  that  f^JJ^"^** 
when  and  so  often  as  the  property  in  any  ship  or  vessel  belonging  to  any 

of  his  Majesty's  subjects  shall  be  sold  to  any  other  or  others  of  his 
Majesty's  subjects,  in  whole  or  in  part,  the  same  shall  be  transferred  by 
bill  of  sale  or  other  instrument  in  writing,  reciting  the  certificate  of 
registry  of  such  ship  or  vessel,  or  the  principal  contents  thereof,  and 
that  otherwise  such  transfer  shall  not  be  valid  or  eiFectual  for  any  pur- 
pose whatever,  either  at  taw  or  in  equity.  But  it  is  further  declared, 
that  the  bill  of  sale  shall  not  be  void  (as  it  was  holden  to  be  under 
the  former  registry  acts,  Brewster  v.  Clarke,  2  Mer.  75;  Thompson  v* 
Leake,  1  Mad.  39),  by  reason  of  any  error  in  the  recital,  or  by  the 
recital  of  any  former  certificate  of  registry,  instead  of  the  existing  cer* 
tificate,  **  provided  the  identity  of  the  ship  or  vessel  therein  included  be 
effectually/  proved  thereby" — and  although  the  instrument  be  an  exe- 
cutory agreement  only  for  the  sale  of  a  ship,  it  must  contain  a  recital 
of  the  certificate  of  registry.    Biddell  v.  Leader,  1  Bar.  and  Cresw.  327. 

(2)  This  security  is  a  bond  given  by  the  master  and  such  of  the  Bond  to  be  gi- 
owners  as  attend  at  the  time  of  obtaining  the  certificate,  with  a  penalty  ^^({,'"**JtificJJ^J*or 
proportioned  to  the  tonnage  of  the  vessel,  not  to  sell,  lend,  or  in  any  ship's  registry. 
manner  dispose  of  the  certificate,  but  to  use  it  solely  for  the  service  of 

the  ship  or  vessel  for  which  it  is  granted ;  and  on  the  return  of  the 
vessel,  or  its  being  captured  or  lost,  to  deliver  up  the  same,  if  pre- 
served, to  the  officer  appointed  by  the  act  to  receive  them; — ^for  the 
particular  form  of  which,  seepost*  *'  Bond." 

*If  the  transfer  be  by  way  of  mortgage,  say,  Mortgage. 

"  And  wherkas  the  {mortgagor)  has  agreed  with  the  said  {rruyrt* 
gagee)  for  the  loan  to  him  of  the  sum  of  £  ,  upon  the  se- 

curity of  the  said  ship  or  vessel.^ 

(3)  If  the  bargainor  be  part  owner  only,  say,  Bargainor  part 
"  And  whereas  the  said  {purchaser)  hath  contracted  with  the  ^^^^' 

said  {bargainor)  for  the  absolute  purchase  of  the  said  part  or 
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the  ship. 


lawfiii  money  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
to  the  said  (bargainor)  in  hand  well  and  truly  paid  (1)  by  the 
said  {bargainee)^  at  or  immediately  before  the  sealing  of  these  pre- 
sents, the  rec^pt  whereof  the  said  {bargainor)  doth  hereby  acknow- 
ledge,  [and  of  and  from  the  same,  and  every  part  thereof,  doth  ac- 
quit, release,  exonerate,  and  for  ever  discharge  the  said  (bargainee), 
his  executors  and  administrators,  and  also  the  said  ship  or  vessel,  as 
well  by  these  presents  as  by  the  receipt  or  acknowledgm^it  for  the 
same  sum  hereupon  endorsed].  He  the  said  (bargainor}  [Hath 
granted,  bargained  and  sold,  and  by  these  presents]  Doth  grant 
bargain,  and  sell  unto  the  said  (bargainee),  his  executors,  admi- 
nistrators,  and  assigns.  All  (2)  that  the  said  good  ship  or  vessel 
called  the  ,  whereof  is  master,  now  on  a  voyage  to 

(or  as  the  case  may  be),  together  with  all  and  singular  the  masts, 
sails,  sail-yards,  anchors,  cables,  standing  and  running  rigging, 
ropes,  cord,  cannon,  guns,  iire-arms,  gunpowder,  shot,  artillery,  am- 
munition, provision,  tackle,  boats,  oars,  fiimiture,  materials,  ap- 
pendages and  appurtenances  whatsoever,  to  the  said  ship  or  vessel 


Lien  for  conii- 
deimdon. 


'Bvrgwaior  part 
•wner* 


share  of  him  the  said  (Jbargainor)^  of  and  in  the  said  ship  or  vessel,  with, 
the  appurtenances  thereunto  belonging,  at  or  for  the  price  or  sum 
oi£ 

(1)  *The  vendor  upon  the  conveyance  of  an  estate  has  an  equitable 
lien  for  the  purchase-money*  if  not  paid ;  see  anU^  Mod.  Prec. 
p.  124,  n.  (7) ;  but  in  the  case  of  a  ship,  he  has  no  such  lien,  foi: 
if  the  requisites  of  the  registry  act  be  complied  with,  the  title  of  the 
purchaser  will  be  good  against  all  the  world ;  see  £x-parte  Howton, 
1  Rose,  177-  So,  on  the  other  hand,  should  the  purchaser  be  induced 
to  pay  his  money  without  taking  a  transfer  of  the  ship  in  the  mode  pre- 
scribed by  the  acts,  he  can  have  no  remedy  either  at  law  or  in  equity,  the 
title  on  the  registry  being  conclusive  ;  5  T.  R.  709.  "  For",  per  Lord 
Kenyon,  **  if  an  equitable  interest  in  a  ship  could  prevail  in  contradistinc- 
tion to  a  legal  interest,  it  would  repeal  the  wise  provisions  of  an  act 
which  has  proved  highly  beneficial  to  the  interests  of  thiscountr}'.*'  Hil- 
bert  V.  Rolliston,  3  Brow.  571*  and  see  Mastairs  v.  Greeispic,  II  Ves.  625. 

*A  bill  of  sale  of  a  ship  should  state  the  consideration -money  paid:  it 
is  not  however  void,  though  it  omit  to  set  forth  the  true  consideration, 
(nor  if  not  stamped  with  an  ad- valorem  stamp),  but  the  parties  are 
liable  to  a  penalty ;  Robinson  et  al.  v.  Macdonald  et  al.  5  Maul,  and 
Sel.  228. 

(2)  If  the  bargainor  be  part  owner  only,  say, 

^^  All  that  one  full  and  equal        part  or  share,  the  whole  into 
equal  parts  or  shares  being  considered  as  divided,  of  and  in  the  said 
good  ship  or  vessel  called  the  ,  now  on  a  voyage  to  ,^ 

whereof  is  master,  together  with  one  full  and  equal 

part  of  all  and  singular  the  masts,^  &c.  aa  above. 
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belonging  or  in  any  wise  appertaining,  and  all  the  estate,  right,    «"» ^  *^^' 
title,  interest,  trust,  possession,  property,  claim,  and  demand  what-         ^^  . 
9oevery  both  at  law  and  in  equity,  of  him  the  said  (hargaifwr),  of,  in,      mmigagee). 
or  to  the  said  ship  or  vessel,  hereby  assigned,  or  mentioned  or  in-  To  hold  to  th~ 
tended   so  to  be.     To  have  and  to  hold  (1)  the  said  ship  or  ^wgwn««  •!»«>- 
▼easel,  and  all  and  singular  other  the  premises  hereby  assigned,  or 
mentioned  or  intended  so  to  be,  with  their  and  every  of  their  appur- 
tenances, unto  and  by  the  said  {bargainee)^  his  executors,  admi- 
nistrators, and  assigns,    absolutely  to  and  for  his  and  their  own  Coyenantiif 
proper  use  and  benefit.(2)  And  the  said  (bargainor),  for  himself,  his  l|^?i°^*^^ 
heirs,  executors,  and  administrators,  doth  hereby  covenant,  declare,  oftUship^ 
and  agree  with  and  to  the  said  (bargainee),  his  executors,  admi- 
nistrators, -and  assigns,  in  the  manner  following  (that  is  to  say), 
that  (3)  [for  and  notwithstanding  any  act,  deed,  matter,  or  thing  what-  ' 
soever,  made,  done,  occasioned,  or  knowingly  suffered,  or  omitted  by 
him  the  said  (bargainor)  to  the  contrary],  he  the  said  (bargainor), 
at  the  time  of  the  sealing  and  delivery  of  these  presents,  is  the  true 
and  lawful  owner,  possessor,  and  proprietor  (4)  of  the  said  ship  or 
vessel,  and  premises,  hereby  assigned,  or  mentioned  or  intended  so  to  and  hath  right 
be.  And  that  he  the  said  (bargainor)  now  hath  in  himself  fiill  power,  ^  """^ 

and  lawful  and  absolute  right,  title,  and  authority  to  grant,  bargaiB, 
and  sell  and  assure  the  same  unto  the  said  (bargainee),  his  execu^ 
tors,  administrators,  and  assigns,  in  the  manner  aforesaid,  ^d  ac- 
cording to  the  true  intent  and  meaning  of  these  presents.  And  that  That  the  bir- 
the  said  (bargainee),  his  executors^  administrators,  and  assigns,  ^^etiyeiyoy. 
shall  and  lawfully  may,  immediately  upon  the  sealing  and  delivery 
of  these  presents,  and  at  all  times  thereafter,  peaceably  andquiedy 
have,  hold,  use,  occupy,  possess,  and  enjoy  (5)  the  said  ship  or 

. . J — -— 

( 1)  If  the  bargainor  be  part  owner  only,  say,  Baigainor  part 
^*  To  HAVE  AND  TO  HOLD  the  Said  one  AiU  and  equal                owner. 

part  or  share  of  the  said  ship  or  vessel,  and  all  and  singular  other 

the  premises,^  &c.  (bs  abooe, 

(2)  'If  the  transfer  be  by  way  of  mortgage,  add  Mortgage. 
**  Subject  nevertheless  to  redemption,  as  hereinafter  is  mentioned, 

(that  is  to  say)  see  ante,  p.  54,  and  post  "  Hypothecation.^ 

(3)  *lf  the  transfer  be  to  a  mortgagee,  omit  the  words  within  brackets  Mortgagee. 
here  and  in  the  subsequent  part  of  the  precedent. 

(4)  If  the  bargainor  be  part  owner  only,  say,  Bargainor  part 
"  The  true  and  lawfiil  owner,  possessor,  and  proprietor  of  a  °'^°"' 

part  or  share  of  or  in  the  said  ship  or  vessel,  and  premises  hereby 

assigned.^  ' 

(5)  If  the  bargainor  be  part  owner  only,  say,  Bargainor  part 
"  The  said            part  or  share  of  and  in  the  said  ship  or  vessel."'  °^**'* 
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▼essel,  Slid  all  and  singnlaor  other  the  premises  hereby  assigned,  or 
mentioned  or  intended  so  to  be,  to  and  for  his  and  their  own  use  and 
benefit,  without  any  manner  of  hindrance,  interruption,  molesta- 
tion, claim,  or  demand  whatsoever  [of,  from,  or  by  the  said  (6ar- 
gaifior)^  or  any  person  or  persons  now  or  hereafter  rightly  claiming 
or  possessing  any  estate,  right,  title,  charge,  or  interest,  at  law  or  in 
-equity,  in,  to,  or  upon  the  said  ship  or  vessel,  and  premises,  or  any 
part  thereof,  from,  under,  or  in  trust  for  him,  them,  or  any  of  them.] 
And  that  free  and  clear,  and  clearly  and  absolutely  discharged  and 
exonerated,  or  otherwise,  by  and  at  the  expence  of  the  said  (6ar- 
ffoinor)^  his  executors  or  administrators,  of  and  from  all  and  all  man- 
ner of  former  and  other  bai^ains,  sales,  gifts,  grants,  seizures,  debts, 
judgments,  conditions,  executions,  bottomries,  titles,  charges,  and 
incumbrances  whatsoever,  had,  made,  done,  suffered,  or  occasioned  by 
him  the  said  {bargainor),  or  any  other  person  or  persons  [claiming  or 
entitled  by,  ftom,  under,  or  in  trust  for  him  the  said  {bargamor)j 
his  executors  or  administrators].  And  houeover,  Aat  he  the  said 
{bargainor)^  his  executors  and  administrators,  and  all  and  every  suck 
]ierson  and  persons  claiming,  or  to  claim  from,  by,  or  under 
them,  or  either  of  them,  shall  and  wiU  from  time  to  time,  and  at 
all  times  hereafter,  upon  every  reasonable  request^  and  at  the  cost 
and  expenoe  in  all  things  of  the  said  (bargainee),  his  executors, 
administrators,  and  assigns,  make,  do,  and  execute,  or  cause  and 
procure  to  be  made,  done,  and  executed,  all  and  every  such  fiuC 
ther  and  other  acts,  deeds,  and  assinrances,  matters  and  things 
whatsoever,'  for  the  better  or  more  satisfactorily  conveying  and 
assuring  (1)  the  said  ship  or  vessel,  and  premises,  unto  the  sud 
(bargainee),  his  executors,  administrators,  and  assigns,  in  the 
manner  hereinbefinre  maitioned,  and  according  to  the  true  intent  and 
meaning  of  these  presents,  as  he  the  said  {baargainee),  his  executors, 
administrators,  and  assigns,  or  his  or  their  counsel  in  the  law,  of 
the  degree  of  a  barrister,  shall  advise  and  require ;  [so  that  the 
person  or  persons  who  shall  be  required  to  make  or  execute  the  same 
be  not  obliged  to  go  from  his  or  their  then  place  or  respective  places 
of  abode  for  that  purpose,  without  a  reasonable  and  sufficient  sum 


Bargainor  part 
owner. 


(1)  If  the  bargainor  be  part  owner  only,  say, 
^^  The  said  one  full  part  or  share  of  and  in  the  said  $hip  or 

vessel." 
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htmg  previously  paid  or  secured  to  be  paid  to  him  or  them,  for  or 

in  respect  of  his  or  their  time,  trouble,  and  expences.]    IN  WIT-    z^,^^^^  ^ 

NESS,    &C  ny^off^). 


•^*  If  any  alteration  be  made  in  the  property  of  any  ship  or  vessel,  AMignmeniof 
in    the  same   port    to  which   she    belongs,   an   indorsement   to  that  beTndorMdon 
effect  (1)  is  to  be  made  on  the  certificate  of  registry,  and  signed  by  cenificatt  of 
the  person  making  the  same,  and  a  copy  be  delivered  to  the  registering  registry^ 
officer,  who   is  required   to  make  entries  of   it,  on  the  affidavit  on 
which  the  original^  certificate  was  obtained,  and  in  the  book  of  registry, 
and  to  give  notice  to  the  Commissioners  of  Customs;  and  upon  these 
requisites  being  complied  with,  the  sale  will  be  good  without  a  bill  of 
sale,  Richardson  v.  Campbell,  5  B.  &  Aid.  19G.  and  equity  will  not 
grant    relief.      See  Speldt  v.  Lechmore,  13  Ves.  588.     Also  Robinson 
V.  Macdonnel,  2  Barn.  &  Aid.  134. 

If,  however,  the  vessel  be  at  sea,  or  in  any  other  port,  when  such   UnleMthcv«. 
alteration  in  the  property  shall  be  made,  so  that  an  indorsement  on  the  jtm  oTIiile  *° 
certificate  cannot  be  made,  then  the  act  (assuming  that  the  certificate  necenaiy. 
is  always  with  the  ship)  substitutes  the  bill  of  sale  to  be  made  in  lieu  of 
the  indorsement  on  the  certificate,  but  requires  the  same  delivery  of  ft 
copy,  and  the  same  entries  and  notice  thereof,  ^  is  required  for  the 
indorsement  of  the  certificate  by  the  preceding  section ;  but,   within 
ten  days  after  the  vessel's  return  to  her  port,  the  indorsement  on  the 
certificate  shall  be  made  as  required  in  the  first  instance. 

*But  the  ship^register  acts,  it  lutf  been  determined,  do  not^  apply  to  a 
transfer  of  property  by  operation  of  law,  such  as  from  the  commis- 
sioners to  the  assignees  of  bankrupts,  unless  the  transfer  be  of  the  cargo. 
See  Blonam  v.  Hubbard,  5  East,  407.  For  these  acts,  so  far  as  they 
apply  to  defeat  titles  and  create  forfeitures,  are  to  be  construed 
strictly  as  penal,  not  literally  as  remedial  laws,  per  Wood,  Bar. 
and  Heatli,  Just.    Hubbard  v.  Johnstone,  3  Taunt.  220. 

*By  6  Geo.  4.  c  110,  it  is  enacted,  that  every  bill  of  sale,  or  oiher  BUI  of  sale  to  be 
instrument  in  writing,  in  order  to  its  beinj?  vsdid  to  pass  the  property  produced  to  col- 
in  any  ship  or  vessel,  or  in  any  share  thereof  or  for  any  other  purpose,  ^®^^'* 
AaH  be  produced  to  the  collector  and  comptroller  of  the  port  at  which 


(1)  The  form  of  the  indorsement,  as  required  by  the  act,  is  as  follows :  Form  of  in- 
"  Be   it  eemembeeed  that  I   {the  owner)  of,  &c^  have  this  do"«°«°^' 

day  sold  and  transferred  all  my  right,  share,  or  interest  in  and  to 
the  ship  or  vessel  [insert  her  name'\  mentioned  in  the  within  cer- 
tificate of  registry,  unto   {the  bargainee)^   of,  &c.  [if  by  way  of 
mortgage']  for  securing  the  sum  of  and  interest,  as  in  the  cer- 

tificate thereof  doth  appear.""    Witness  my  hand  this 
day  of 

Signed  in  the  presence  of 


A.B. 


.  15.    1 

.  D.  5 


Two  witnesses. 
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MIL  or  SALE. 


such  ship  is  registered,  or  to  the  collector  and  comptroller  of  any  other 
Ship  port  at  which  she  is  about  to  be  registered  de  novo,  as  the  case  may  be, 

(jfwrckater  or    and  duly  entered  by  him  in  the  proper  books  of  registry,  as  directed 
^'^i'"^^'      by  the  act.     See  also  sec.  38.  40.  4-2.  and  post.  Vol.  III.  ^*  Registry." 
Mortgage.        ^     *By  the  same  act  (sec.  45),  provision  is  made  for  registering  assign- 
ments of  ships  for  the   security  of  debts,   which   also  declares  that 
mortgagees,   transferees,  or  trustees  for  them  shall    not  be  deemed 
owners,  nor  the  mortgagees  cease  to  become  owners,  except  so  far  as 
to  make  such  ship  avail&le  for  the  purpose  for  which  the  assignment 
was  made. 
Bttknipicy.  *  Further  (sec.  46.^,  that  no  such  mortgage  or  assignment,  after  being 

duly  registered,  shall  be  affected  by  a  subsequent  act  of  bankruptcy 
of  the  assignor,  although  he  may*  still  be  in  possession,  and  reputed 
owner  of  the  ship. 


Stamp.  *^*  By  6  Geo.  4.  c.  41 ,  all  stamp  duties  payable  in  respect  of  bills 

of  sale,  or  other  instruments  for  the  disposition,  either  absolutely,  by 
way  of  mortgage,  or  otherwise  of  any  ship  or  vessel,  or  any  part  of  or 
share,  or  property  therein,  are  declared  to  cease. 

*And  the  act  6  Geo.  4.  c.  110,  declares,  that  if  it  shall  happen  that 
the  property  of  any  owner  of  a  ship,  cannot  be  reduced  by  division  into 
any  number  of  integral  64th  parts,  the  owners  of  such  fractional  parts 
above  such  integral,  may  transfer  the  same  to  one  another,  or  jomtly 
to  any  new  owner  by  memorandum  upon  their  respective  bills  of  sale, 
or  by  a  fresh  bill  or  sale  without  such  transfer  being  liable  to  stamp, 
uo  that  the  right  of  such  owner  has  been  duly  registered.  « 
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.  (moMtigf ). 


No.  CLXXlX. 

*J  BiilofSale  iamcise)  of  a  Ship  from  Two' Persons^  of  their 

.    respective  parts. 


Know  all  men  by  these  pbtesekts  that  we  {pumer  of 

.one  moiety)  of,  &c.,  owner  of  one  full  moiety  or  half-part  of  and  in 
aU  the  good  ship  or  vessel  called  the  ,  and  {owner  of 

the  other  moiety)  of,  &c.  owner  of  the  other  like  moiety  or  half-part 
of  the  said  good  ship  or  vessel,  for  and  in  consideration  of  one  full 
and  equal  half-part  or  moiety  of  the  sum  of  ^  of  lawftil 

money  of  the  United  Kingdom  of  Great  Britain  and  Ireland  (being 
the  purchase  money  for  the  said  ship),  to  each  of  us  in  hand  paid  at 
or  before  the  sealing  and  delivery  of  these  presents,  by  {assignee)  of, 
fcc,  the  recdpt  whereof  we  do  hereby  severally  acknowledge,  and  of 
and  from  the  ^ame  do  severally  acquit,  release  and  for  ever  discharge 
the  said  {assignee),  his  executors  and  administrators,  and  every  of 
them,  for  ever,  by  these  presents.  Have  severally  granted,  bargained,     wiTNEsa 
sold,  assigned,  transferried  and  set  over,  and  by  these  presents  Do  G'*"^!!***" 
severally  grant,  bargain,  sell,  assign,  transfer  and  set  over  unto  the 
said  {assignee),  his  executors,  administrators  and  assigns,  two  several 
full  and  equal  moieties  or  half-parts  of  and  in  all  the  aforesaid  ship 
or  vessel  called  the  ,  of  the  burthen  of         tons  or  there* 

abouts,  now  lying  in  and  whereof  we  respectively  are  the 

true  and  only  owners ;  and  also  of  and  in  all  and  singular  the  masts, 
&c.  (1)  whidh  said  ship  or  vessel  has  been  duly  registered  pursuant 
to  an  act  of  Parliament  for  that  purpose ;  and  a  copy  of  the  certifi- 
cate of  such  registry  is  as  follows :    **  In  pursuance,  &c.  (2),  To  T**  ^^^  *^ 
HAVE  AND  TO  HOLD  the  Said  scvcral  moieties  or  half-parts  of  and  in  lutdy. 


(■ 


1 )  See  general  wdtds^  anie^  p«  61 
[2)  See  aniCf  p.  50.  n.  (1). 

SUP.— VOL.  Hi 
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mtovtttt. 


the  said  ship  or  yessel,  and  all  and  every  the  rights  and  appurte- 

(moSLi)       i^^^te  thereof  and  thereto,  unto  and  for  the  proper  use  and  benefit  of 

— ^— — -—  him  the  said  (aasignee)^  his  executors,  administrators  and  assigns 

Corenants.        for  ever.    And  they  the  said  (aasignora)  severally  and  respectively, 

and  not  joindy,  nor  one  of  them  for  the  other  of  them,  nor  for  the 
acts  or  defaults  of  the  others,  but  each  for  himself  only,  his  execu- 
tors and  administrators,  do  and  doth  covenant,  promise  and  declare 
to  and  with  the  said  {assignee)^  his  executors,  administrators  and 
assigns,  that  they  the  said  {assignors)  respectively  have,  at  the  time 
of  the  sealing  and  delivery  of  these  presents,  full  power  and  absolute 
authority  to  grant,  convey  and  assure  the  said  several  moieties  or 
half-parts  of  them  the  said  (assignors)  respectively,  in  the  said  diip 
or  vessel,  with  the  appurtenances,  unto  the  said  {assignee)^  his  exe- 
.  cutors,  administrators  and  assigns,  in  the  manner  and  form  afore- 
said ;  and  that  their  said  several  moieties  or  half-parts  of  and  in  the 
said  ship  or  vessel,  with  the  appurtenances,  shall  from  hencefortli  for 
ever  be  and  remain  unto  and  for  the  said  (assignee),  his  executors, 
administrators  and  assigns,  free  and  clear  of  and  from  all  charges, 
liens  and  incumbrances  by  them  respectively  made  or  knowingly 
sufiered,    IN  WITNESS,  &c. 


%*  See  notes  and  obserrations,  atUSf  p.  64. 
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No.  CLXXX. 

*J  BUI  of  Sale  of  a  part  of  Goods  on  board  a  Ship  (1),  in  con- 

Hdwation  of  a  Debt. 


This  Indenture  made  the  day  of  in  the  year  of  our 

Lord  18    .     Between  {asaignoT)  of,  &c.  of  the  one  part,  and 
(assignee)  of,  &c.  of  the  other  part.    Whereas  the  sdd  (aesignoT)^  RcciuL 
on  or  about  the  day  of  last  past,  shipped  on  board  the 

ship  or  vessel  called  the  ,  whereof  is  master,  and  which 

is  riding  at  anchor  in  the  river  ,  and  bound  for      .  -      ,  the 

goods,  wares  and  merchandizes  hereinafter  mentioned  and  described. 
And  whereas  the  said  {a^seignor)  is  justly  indebted  to  the  said  (a«- 
s^nee)  in  the  sum  ot  £  as  hereinafter  mentioned  (2).     Now     witness. 

THIS  Indenture  witnesseth,  that  for  and  in  consideration  of  the       '^  •"«»■• 
som  of  £  of  lawful  money  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  which  he  is  indebted  to  the  said  (assignee)^  on 
account  of  goods  heretofore  sold  and  delivered  by  the  said  {assignee) 
to  him  the  said  (flssignor)^  and  the  charges  thereon,  and  for  securing 
the  payment  thereof,  He  the  said  (assignor)  Hath  granted,  bar- 
gained, sold  and  assigned,  and  by  these  presents  Doth  grant,  bar- 
gain, sell  and  assign  unto  the  said  (assignee)^  his  executors,  admi- 
nistrators and  assigns,  all,  &c.  [insert  the  quality  and  quantity  of 
the  goods'\y  and  which  goods,  wares  and  merchandizes  are  now  on 
board  the  said  ship,  in  aforesaid,  and  are  marked  or  num- 

bered as  in  the  margin  of  the  bill  of  lading  hereunto  annexed,  as  by 
reference  bdng  thereunto  had,  may  more  fiilly  appear,  and  all  his 
right,  title,  interest  and  property  therein :  To  have  and  to  hold  In  t^w*  ^  •«'*' 


(1 )  If  the  bill  of  sale  be  of  the  ship  also,  see  ante,  No.  CLXXVIII.  Sbip- 
(p.  52),  and  notes  there. 

(2)  If  the  bill  of  sale  be  accompanied  by  a  bond  or  warrant  of  at*  Bond,  &c. 
tomey,  say, 

^*  In  the  manner  hereinafter  mentioned,  and  in  the  condition  \pr 

defeasance]  of  a  bond  or  obligation  [or  warrant  of  attorney]  bearing 
date,**  &c. 

F  2 
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BTTX  or  SALS.       ^i^  .1  ■. 

goods 


^^p^     (o^tf^gTte^))  his  executors,  administrators  and  assigns  for  ever  with 

full  power,  and  to  the  end  and  intent  that  he  and  they  shall  and 

lawfully  may  sell,  dispose  of  and  deliver  the  same  to  any  person  or 
Assignee  to  ac-   persons  whomsoever  (1).    Provided  keve&theless,  that  if  the 

count  for  sur*-  ,  , 

plus.  produce  arising  from  the  sale  or  disposal  of  the  said  goods,  wares 

and  mevchandizes,  after  deducting  all  necessary  charges  and  ex- 
penses on  account  of  the  same,  shall  amount  to  more  than  the  said 
sum  o{  £  .  ,  with  lawM  interest  for  the  same,  then  the  said 
(assignee)  shall  and  will,  and  doth  hereby,  for  himself^  his  execu- 
tors, administrators  and  assigns,  covenant,  promise  and  agree  to  and 
with  the  said  (assignor)^  his  executors,  administrators  and  assigns, 
to  be  accountable  for,  and  pay  such  surplus  to  the  said  {(Msignor)^ 
his  executors,  administrators  and  assigns.  IN  WITNESS,  he. 
-  -  -'  ■  ^. 

(1)  A  letter  of  attorney  may  here  be  added,  see  post.  p.  69. 


\^  See  notes  and  observations,  ante,  pp  58.  64. 
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BELL  OP  SALS. 


Wagn 


No/CLXXXL 


•i  BiU  of  Sale  by  a  Seaman  of  W^ges^  a^  a  Security  for  a  Debt 


To  ALL  TO  WHOM  THESE  PSESENT8  SHALL  COME,  (oesigTWr) 

a  seaman  of  and  belonging  to  the  ship  or  vessel  called  the  , 

whereof  is  master,  sekdeth  greeting.     Whereas  the  Recitals. 

said  {assignor)  is  and  stands  justly  and  truly  indebted  unto  {as^ 
tignee)  of,  &c.  in  the  full  and  just  sum  of  <£^  ,  for  money  lent  w 

and  advanced,  and  goods  sold  and  delivered  by  the  said  (assigr^) 
to  him  the  said  {assignor).    Now  kiiow  ye,  that  in  consideration  of  ^"  coniWmtiori 
the  premises,  [and  for  and  in  consideration  of  the  sum  of  5s.  to  the  assigiiOT'!!^^* 
said  {€issignor)  in  hand  well  and  truly  paid  by  the  said  {assignee) 
at  or  before  the  sealing  and  delivery  of  these  presents  (the  receipt 
wheieof  is  hereby  acknowledged)]  he  the  said  {assignor)  Hath  bar- 
gamed,  sold,  assigned,  transferred  and  set  over,  and  by  these  pre- 
sents Doth  bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
said  {assignee)^  his  executors,  administrators  and  assigns,  all  such 
sum  and  sums  of  money,  wages  and  pay  whatsoever,  now  due,  owing  &u  his  mign, 
or  payable,  or  which  shall  or  may  become  due,  owing  or  payable  to  ^^* 
him  die  said  {assignor)  from  any  person  or  persons  whomsoever,  for 
his  services  on  board  the  said  ship  ,  or  on  board  of  any 

I   other  ship  or  vessel  whatsoever,  and  all  the  right,  title,  property, 
claim  and  demand  whatsoever  of  him  the  said  {assignor)  of,  in  and 
to  the  same  respectively,  and  every  part  thereof:    To  have,  hold,  Habendum  to 
Teceive  and  take  the  said  several  sums  of  money,  wages  and  pay  "JW"**  *'^^  ^«^'** 
hereby  assigned,  unto  the  said  {assignee)^  his  executors,  administra- 
tors and  assigns,  to  and  for  his  and  their  own  use,  upon  trust  never- 
theless in  the  first  place  to  pay  and  retain  to  himself  and  themselves 
lU  such  sum  and  sums  of  money,  wages  and  pay  as  shall  be  due  and 
oving  from  the  said  {assignor)  to  the  said  {assignee)  upon  a  fair 
Kcomit,  andf then  upon  further  trust  to  pay  such  surplus  (if  any)  as  And  p«y  surplus 
shall  remain  unto  the  said  {assig7ior)f  his  executors,  administrators  ^^  assii^nor. 
and  assigns;  And  the  said  {assignor)^  for  the  consideration  aforesaid, 
Hath  made,  constituted  and  appointed,  and  by  these  presents  Doth  ^^^^  of  attor- 


(teamarCt), 
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mi  or  lALE,  njnte^  constitute  and  appoint  the  said  (assignee)  to  6c  his  true  and 
^^,  ,^  lawful  attorney,  for  him  the  said  (assignor)  and  in  his  name,  but  to 
and  for  the  use  and  benefit  of  the  said  (assignee)  upon  trust  as 
aforesaid,  to  ask,  demand,  sue  for,  and  by  all  lawful  ways  and  means 
recover  and  receive  of  and  iGrom  the  master  and  owners  of  the  said 
ship  ,  or  of  and  from  all  and  every  other  person  and  persons 

w;hom  it  doth,  shall  or  may  concern,  all  such  sum  and  sums  of 
money,  wages  and  pay,  as  is,  are,  shall  or  may  be  due,  owing  and 
payable  to  him  the  said  (assignor)  for  his  services  on  board  the 
said  ship  ,  or  on  board  any  other  ship  or  vessel  whatsoever, 

and  to  give  proper  acquittances  and  discharges  for  the  same  on 
receipt  thereof,  and  to  settle  and  agree  for  and  in  respect  of  the 
premises,  as  the  nature  of  the  case  may  be  or  require,  and  if  need- 
fid,  to  appoint  one  or  more  attorney  or  attomies  under  him  the  said 
(assignee)  for  the  purposes  aforesaid,  and  the  same  again  at  pleasure 
to  revoke,  and  generally  to  do,  perform  and  execute  all  and  every 
act,  matter  and  thing  whatsoever,  necessary  or  expedient  to  be  done 
in  or  about  the  premises,  as  fully  and  effectually  to  all  intents  and 
purposes  as  he  the  said  (assignor)  could  or  might  do  if  these  pre- 
sents had  not  been  made,  he  the  said  (assignor)  hereby  promising 
to  allow,  r^itify  and  confirm  all  and  whatsoever  the  said  (assignee) 
and  his  substitutes  shall  lawfully  do  in  the  premises  by  virtue  of  these 
presents ;  so  nevertheless  that  he  the  said  (assignee)^  his  executors, 
administrators  or  assigns,  do  and  shall  account  with,  and  pay  over 
unto  the  said  (assignor)^  his  executors,  administrators  or  assigns,  all 
such  surplus  money  (if  any)  as  aforesaid.     IN  WITNESS,  &c. 
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MIX  Of  lABiira. 
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No.  CLXXXII. 

*i  Bill  of  Lading  of  Goods  on  board  a  Ship  or  Veasd  (1). 

{Usual  form,) 


Shipped  by  the  grace  of  God  in  good  order  and  well  conditioned 
by  {owner)  in  and  upon  the  good  ship  called  the  ,  whereof 

is  master  under  Grod  for  this  present  voyage,  and  now  riding 
it  anchor  in  the  (place),  and  by  God^s  grace  bound  for  ,  to 

ay,  bales  of,  &c.  (aw  the  case  may  be\  being  marked  and 

nmnbered  as  in  the  margin,  and  which  are  to  be  deliyered  in  the  like 
good  order  and  well  conditioned  at  the  aforesaid  port  of  ,  the 

acts  of  God,  the  king^s  enemies,  fire,  and  all  and  every  other  the 
dangers  and  accidents  of  the  seas,  rivers  and  navigation  of  whatever 
nature  and  kind  soever  [save  for  risk  of  boats  so  fiur  as  ships  are 
liable  thereto  only  (2)]  excepted,  unto  or  to*  aforesaid, 

be  or  they  paying  freight  for  the  said  goods  ,  with  primage 

and  average  as  accustomed :  {to  which  may  he  added^  ^^  all  which 
goods  are  to  be  subject  to  lien  for  freight,  and  also  for  general 
balances  due  from  their  respective  owners  ;'*^  or,  *^  and  all  goods 
shipped  on  board,  from  whomsoever  received,  or  to  whomsoever  be- 
lon{^,^  are  to  be  subject  to  lien  for  the  freight  thereof,  and  also  for 
any  general  balances  which  may  be  due  from  the  person  or  persons 


(1)  A  bill  of  lading  is  in  the  nature  of  a  receipt  or  acknowledgment 
by  the  owner  or  master  of  a  ship  or  vessel  for  the  goods  delivered  on 
board,  where  the  owner  of  such  goods  has  only  a  part  of  the  ship  or 
cargo ;  where  he  has  the  whole  ship  or  cargo,  it  is  usually  styl^  a 
cbarter-party  (of  which  see  post.  **  Charter-fartt"),  and  it  usually 
contains  also  an  engagement  to  carry  the  goods  safely  to  the  port  to 
which  they  are  destmed,  and  to  deliver  them  safely  to  the  person  to 
whom  they  maybe  consigned,  perils  of  the  voyage  excepted,  the  master 
or  owner  paying  the  freight  agreed  upon  for  the  carriage  of  them.  A  bill 
of  lading  is  not  often  given  wnere  there  is  a  charter-party,  and  where  it 
tt  to  be  considered  no  otherwise  than  as  evidence  of  the  shipment. 

(2)  The  words  within  brackets  are  inserted  only  where  the  ship 
it  homeward  bound  and  the  cargo  is  brought  on  shore  by  boats. 
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BILL  OF  LADIKO. 

Merchandize. 


to  whom  they  are  consigned  or  addressed.^)  In  witness  wheeeof 
the  master  or  purser  of  the  said  ship  hath  affirmed  to  (number)  bills 
of  lading  all  of  this  tenor  and  date,  the  one  of  which  bills  being  ac- 
complished, the  other  to  stand  void,  and  so  God  send  the  good  ship 
to  her  desired  port  in  s^ety,  Amen.    Dated  in  this  day 

of 


Remarki. 


Stamp. 


It  will  be  proper  that  there  be  three  parts  of  every  bill  of 
lading,  for  the  purpose  of  one  being  remitted  by  post  to  the  consignee 
of  the  goods,  tnat  he  may  be  apprised  of  their  having  been  shipped ; 
another  delivered  to  the  master,  that  he  may  at  all  times  ascertain  the 
particular  goods  of  the  party  he  has  on  board ;  and  the  third  to  remain 
in  the  hands  of  the  owner  of  the  goods,  as  proof  of  their  having  been 
shipped. 

A  bill  of  lading  is  transferrable  from  one  to  another  by  indorsement 
similar  to  bills  of  exchange,  and  the  delivery  of  it  to  the  indorsee  is 
cotisidered  primd  Jdcie  evidence  of  a  hon^Jide  and  absolute  transfer  of 
the  legal  interest  in  the  goods,  unless  otherwise  expressed  in  the  in* 
dorsement. 

The  latter  only  of  these  requires  a  ^tamp,  and  that  only  where  the 
^oods  are  exported  or  carried  coastwise,  other  than  to.  Scotland  ; 


Scotland  v.  wilson,  1  Marsh.  204;  5  Taunt.  533.    The  stamp  by  the 
last  act  is  S«. ;  see  schedule  to  the  act,  poiL  Vol.  III.  <*  Stamp/' 
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BOXDS. 


jiccourU 
(admitustrator). 


No.  CLXXXIII. 


*i  Bond  (1)  fi:<nn  an  Administrator  (and  sureties)  to  the  Ordinary 
or  EccleaiasticfU  Judge  (2)  duly  to  account /or  Intestate's  effects. 


Enow  ALL  MEN  BY  THESE  PAE8ENT6,  that  We  (/Aeoft/^OT  and  tft^re-   Joint  and  several 

to),  of,  &c.  are  jointly  and  severally  holden  and  firmly  boimden  (3)      ^  ^"* 
imto(^A«  orcfinarj^),  ordinary  of,  &c.  in  the  penal  sum  of  £         (4)  of 


(1)  Of  the  natnre  of  bonds,  and  in  what  cases  proper  under  different  Bond, 
circumstances,  see  ante^  Mod.  Prec.  Vol.  YI.  Dissert,  p.  34*2.  et  seq. 

Less  strictness  is  said  to  be  required  in  framing  an  obligation  than  ^^^  °»y  ^  by 

iny  other  deed,  '*  there  being  only  two  things  requisite,  viz.  parties  f°7  'j'i™"!? 

•«i  -  •         f  L  7—  •    u        J  »»      A        •     *  ^  ^1.  *^    x»         intended  to  takt 

uul  a  sum  m  which  one  party  is  bound.      Any  instrument  therefore  effect  it  such, 
properly  sealed  and  delivered,  which  appears'  on  the  face  of  it  to  have 
been  intended  to   take  effect  as  a  bond,  will  be  construed   as  such. 
Cromwell  v.  Grunsden,  1  Lord  Raym.  3S5.  Cro.  Eliz.  561.729.  886. 
Cro.  Ja.  203.  208. 

S2)  By  22  and  23  Car.  2.  c.  10.  it  is  enacted,  that  all  ordinaries  2S  and  ss  Car. 
t  ecclesiastical  judges  having  power  to  commit  administration  of  the  ^'  ^*  ^^* 
goods  of  persons  dying  intestate,  shall  take  sufficient  bonds  with  two  or 
more  sureties  from  the  person  to  whom  such  administration  is  com- 
mitted, duly  to  account  for  the  effects  which  shall  come  to  his  hands ; 
the  act,  however,  is  held  not  to  extend  to  administrations  granted 
during  minorities;  Folkes  v.  Dorminique,  2  Stra.  1137,  or  pendente  lite. 
Wallis  V,  Pipon,  Aubl.  183.  The  ordinary  has  however  power  by  the 
common  law,  to  take  such  bonds  if  he  think  6t ;  see  ibid,  and  Vaugh.  96. 

(3)  In  order  to  give  surety  obligors  a  right  of  action  for  contribution  Surety, 
amongst  themselves,  if  one  of  them  be  compelled  to  perform  the  obliga* 

tion,  care  must  be  taken  to  word  the  bond  so  as  that  it  is  clearly  a  joint 
aodnot  a  separate  obligation  of  each,  the  remedy  for  contribution  being 
founded  upon  the  principle  that  one  of  the  obligors  pays  that  for  which  all 
are  liable;  for  which  purpose,  where  several  parties  are  bound,  they 
should  be  bound  in  one  and  the  same  penalty,  and  not  each  in  a  separate 
penalty;  see  Collins  v.  Prosser,  1  Barn,  and  Cress.  682.  and  Cowell  v. 
tdwardb,  2  Bos.  and  Pul.  238  ;  see  also  post.  p.  74?.  n.  (2). 

(4)  Upon  breach  of  the  condition  of  a  bond,  the  whole  penalty  be-  On  breach  of 
comes  forfeited  at  law,  and  formerly  the  whole  sum  was  recoverable ;  condition,  debt 
but  by  4.  and  5  Ann.  c.  16,  it  is  enacted,  that  when  a  bond  is  given  for  JJ'.  ^f^t^'^^tj^ 
tbe  payment  of  money,  a  tender  of  the  principal  sum  due  with  interest  penalty  recover- 
and  costs,  will  be  a  ilill  satisfaction  of  such  bond;  the  intent  of  the  able  at  law. 
penalty  of  a  bond  is  now  therefore  to  enable  the  obligee  to  recover 

damages  to  that  extent  against  the  obligor  on  breach  of  the  condition, 
iUF.-».yoL.  II.  o 
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-  lawful  money  of  the  United  Kingdom  of  Grest  Britain  and  Ireland, 
(admi^t^)    ^  ^  paid  to  the  said  (oWtg-^e),  his  executors, administrators,  successors, 
— ' or  assigns,  or  his  or  their  lawfid  attorney  or  attomies,  for  which  pay- 
ment to  be  faithfully  and  truly  made,  we  bind  ourselves  jointly,  and  each 
of  us  bindeth  himself  severally  (1),  and  our,*  and  each  of  our  heirs  (2), 


But  equity  will 
iq  some  cases 
enforce  specific 
perfomiaace  of 
conditioiit 


On  joint  and  se- 
veral bond  by 
principals,  either 
party  may  be 
sued. 


the  other  con- 
tributing his 
shore.        ^ 


Heirs  of  obligor 


and  hence  such  a  sum  should  be  inserted  as  is  conceived  to  be  indubi- 
tably sufficient  to  cover  the  sum  lent,  with  any  presumed  arrears  of  in- 
terest which  there  may  at  any  time  be,  together  with  the  costs  whidi 
may  be  incurred  in  enforcing  payment;  and  this  is  the  only  species 
of  redress  that  the  oblige^  is  entitled  to  under  any  species  of  bond  at 
law,  2  T.  R.  588,  and  with  respect  to  bonds  for  the  payment  of  money, 
it  is,  generally  speaking,  the  same  in  equity ;  Hale  v.  Thomas,  1  Vem. 
350;  Sharpe  v.  Earl  of  Scarborough,  S  Ves.  557;  Mackworth  v. 
Thomas,  5  ibidy  329 ;  but  as  bonds  are  in  equity  generally  considered 
as  evidences  of  an  agreement  between  the  parties,  and  entitling  the 
obligee  to  a  specific  execution  of  the  thing  to  be  performed,  without 
allowing  the  obligor  to  forfeit  the  penalty  where  the  intent  of  the  pe« 
nalty  was  to  secure  such  performance ;  See  Anon.  Mosely  37.  Norton 
V.  Mascall,  2  Vem.  24 ;  Hale  v.  Hardy,  3  P.  Wms.  1 88 ;  Howard  ▼. 
Hopkins,  2  Atk.  371 :  these  courts  will,  under  circumstances  requiring 
it,  and  when  the  obligee  is  the  defendant,  decree  the  amount  of  die  whole 
debt  with  interest,  although  it  exceed  the  penalty  ;  Duval  v.  Terry, 
Show,  P.  C.  15 ;  Hale  v.  Thomas,  1  Vern.  358  ;  Pultney  v.  Warren, 
6  Ves.  192;  Clark  v.  Seton,  ibid.  416,  3  Brow.  Ch.  Rep.  492,  525^ 
But  this  indulgence  is  shewn  only  when  the  obligor  is  plaintiff  against  the 
obligee,  and  not  where  the  obligee  is  so,  because  the  obligee  has  chosen 
his  own  security,  and  made  himself  judge  what  recompense  he  will  have, 
and  therefore  there  is  no  equity  to  better  his  security  ;  but  where  the 
obligee  is  defendant,  he  is  entitled  to  all  that  is  due,  before  any  equity 
can  arise  to  the  obligor. 

( 1 )  The  effect  of  a  joint  bond  by  two  or  more  parties,  is  at  law  to 
create  a  survivorship,  and  on  the  death  of  either  of  them  the  survivor 
only  is  liable  to  the  whole  ;  Towers  v.  Moor,  2  Vern.  99 ;  Simpson  v.' 
Vaughn,  2  Atk.  31  ;  but  otherwise  where  they  are  jointly  and  severally 
bound,  when  they  may  be  severally  or  jointly  sued  at  the  option  of 
the  obligee ;  Towers  v.  Moor,  2  Vern.  99  ;  Collins  v.  Griffith,  -^  P. 
Wms.  313 ;  Stanley  v.  Stock,  Mosely  383  ;  ex  parte  Rowlandson,  3  P. 
Wms.  405  ;  ex  parte  Banks,  1  Atk.  106,  2  Ves.  550 ;  ex  parte  Bond  v. 
Hill,  1  Atk.  96.  In  equity,  however,  relief  will  be  given  to  the  party 
sued  against  the  others,  for  their  proportion,  or  to  the  survivor  in 
case  of  the  decease  of  either  of  them,  and  the  representatives  of  the 
deceased  obligor  will  be  obliged  to  contribute.  See  Collins  v.  Griffith, 
2  P.  Wms.  313  ;  Primrose  v.  Bromley,  1  Atk.  90 ;  Bishop  v.  Church, 
2  Ves.  371 ;  and  even  at  law  the  obligee  can  have  but  one  satisfaction 
against  the  joint  obligors,  and  not  recover  the  whole  against  each  of 
them  ;  ex  parte  Wildman,  1  Atk.  110.  2  Ves.  371.  *And  the  right 
of  contribution  is  the  same  between  co-sureties,  whether  they  are 
bound  by  the  same  or  by  separate  instruments ;  Mayhew  v.  Cnckett, 
2  Stark.  185 ;  and  see  cases  cited  in  note  (a)  tliere  p.  193;  see  also 
antCy  p.  73.  n.  (3). 

(2)  It  is  material  that  this  word  should  be.  inserted,  as  unless  the 
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executors,  >  and  administrators]  firmly  by  these  presaits,  sealed  witH  

our  respective  seals].  Dated  this         day  of       0),  in  the  year  ,  .^^?Tf  . 

of  the  reign,  &c.  and  m  the  year  of  our  Lord  Now  the * 

CONDITION  (2)  of  the  above  written  obligation  is  such,  that  if  the  condition. 
above  bounden  (administrator)^  administrator  of  all  and  singular  the 
goods,  chattels,  and  credits  of  (intestate)  deceased,  do  make,  or  cause 
to  be  made,  a  tarue  and  perfect  inventory  of  lill  and  singular  the  goods, 
dutttela,  and  credits  of  the  said  deceased,  which  have  or  shall  come 
to  the  hands,  possession,  or  knowledge  of  him  the  said  (administra^ 
tor)  or  into  the  hands  and  possession  of  any  other  person  or  persons 
for  him,  and  the  same  so  made  do  exhibit,  or  cause  to  be  exhibited 
into  the  registry  of  the  court,  at  or  before  the  day  of 

now  next  ensuing,  and  the  same  goods,  chattels,  and 
credits,  and  all  other  the  goods,  chattels,  and  credits  of  the  said  de- 
ceased at  the  time  of  his  death,  which  at  any  time  after  ^all  come 
to  the  hands  or  possession  of  the  said  (administrator)^  or  into  the 
hands  or  possessiqn  of  any  other  person  or  persons  for  him,  do  well 
and  duly  administer,  according  to  law ;  md  furthdr  do  make,  or 
cause  to  be  made,  a  true  and  just  account  of  his  said  administra- 
tion, at  or  before  the  day  of  ;  and  all  the  rest  and 
residue  of  the  said  goads,  chattels,  and  credits  which  shall  be  found 
remaining  upon  the  said  administrator's  account,  the  same  being 


heurs  be  expressly  named,  they  will  not  be  bound.  See  Barber  v.  Fox,  "***  bound  un- 
2  Saond.  1S6;  Shep.  Touch.  S69;  but  otherwise  of  executors  and  ad-  '^°'°>^ 
mioistrators,  who  will  be  bound  whether  they  be  named  or  not ;  Co. 
Lit.  209  a.*  This  liability,  however,  whether  of  heirs  or  executors,  is  only 
In  case  of  their  having  assets  from  the  obligor.  Administrators  of  the 
obligor  are  also,  by  S  Will,  and  Mar.  c.  14.  s.  2.  made  equally  liable 
irith  bis  heirs ;  the  bond  is  not,  however,  anv  lien  upon  the  assets,  but  only 
charges  ^e  representative  in  respect  ana  to  the  extent  of  the  assets 
which  may  come  to  bis  hand.  Bull.  Ni.  Pr.  175. ;  in  which  it  differs  from 
a  recognizance,  which  from  the  time  of  its  enrolment,  see  8  Geo.  1.  c. 
25.  is  an  immediate  lien  upon  the  land  of  the  cognizor,  even  in  the 
hands  of  a  bond  file  purchaser. 

(1)  Although  a  bond  have  no  date,  or  the  date  inserted  be  false,  yet  ^*^« 
it  will  be  ffood  if  the  obligee  shew  the  time  of  the  execution ;  Cromwell 

T.  Grunsden,  1  Lord  Raym.  835.  5  Mod.  282,  S.  C. 

(2)  Care*  should  be  taken  that  the  condition  of  a  bond  be  clear  Con^Ktioa. 
and  explicit,  as  no  evidence  can  be  admitted  to  explain  its  import  if  it  be 
otherwise ;  Ex  parte  Heam,  1  Buck.  165 ;  for  the  condition  of  the  bond 

being  in  favour  of  the  obligor,  as  protecting  him  from  the  penalty.  Is 
literally  construed,  and  hence  any  words  expressing  the  intention  will 
create  the  conditions ;  Butler  v.  Wigge,  1  Saund.  16  Fullerton  v.  Agins^ 
1  Salk.  178.  Cromwell  v.  Grunsden,  1  Ld.  liaym.  335. 

e2 
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.  first  examined  and  allowed  of)  do  order  and  apply  as  the  judge  or 

(adrnM^!^)    i^'^^S^  ^y  ^  ^'  *^^^^  decree  or  sentence,  pursuant  to  the  true 

— —  intent  and  meaning  of  this  act,  shall  limit  and  appoint.     And  if 

it  shaU  hereafter  appear  that  any  last  will  and  testament  was  made 
by  the  said  deceased,  and  the  executor  or  administrators  therein 
named  do  exhibit  the  same  into  the  said  court,  making  request  to 
have  it  allowed  and  approved  accordingly,  if  the  said  {adndnistrO' 
tar)  within  bounden,  being  thereunto  required,  do  render  and  de- 
liver  the  said  letters  of  administration  (approbation  of  such  testa- 
ment being  first  had  and  made)  in  the  said  court.  THEN  this 
obligation  to  be  void,  or  else  to  be  and  remain  in  full  force  and 
virtue. 


Stunpi 


If  the  estate  of  the  intestate  to  be  administered  do  not  exceed 
;C20  in  value,  the  bond  is  exempted  from  stamp,  but  if  above  that  sum 
it  will  be  liable  to  a  progressive  ad-valorem  duty,  as  mentioned  in 
schedule  IIL  of  the  act,  55  Geo.  3.  c  ]84f«  which  see  pa^.  Vol.  III. 
«  Stamp." 
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aovDs. 


dccoumt 
{broker^ 


No.  CLXXXIV. 

^A  Bwidfrcm  a  Broker  to  Account  ybr  Goods  delivered  to  him  for 

Sale. 


XnOW  all  men  by  these   PBESENT8,  that   I   {obligor)   of,  &C.  am    jingle  Oblig»- 

holden  and  firmly  bounden  unto  (obligee)  of,  &c.  in  the  poial  sum  of  '^°* 
£  of  lawful  money  of  the  United  Kingdom  of  Great  Britain 

and  Ireland,  to  be  paid  to  the  said  (obligee)^  his  executors,  adminis- 
trators or  assigns,  or  his  or  their  lawful  attorney  or  attomies,  for  which 
payment  to  be  well  and  truly  made  I  bind  myself,  my  heirs,  executors 
and  administrators  firmly  by  these  presents.     Dated,  &c. 

Whereas  the  above-named  {obligee)y  on  the  day  of  the  date  of 
the  above  written  obligation,  has   delivered  into  the  hands  of  the  > 

above  bounden  (obligor)  the  several  goods  and  merchandizes  men- 
tioned in  the  inventory  thereof  hereunder  written,  of  the  supposed 
value  of  or  thereabouts,  to  be  by  him  forthwith  sold 

by  public  sale,  as  the  said  (Migor)  doth  hereby  acknowledge.    Now  Condition. 
THE  condition  of  the  above  written  obligation  is  such,  that  if  the 
8aid  (obligor),  his  executors  or  administrators,  do  and  shall,  within 
one  calendar  month  next  ensuing  the  date  of  the  above  written  obliga- 
tion, well  and  truly  pay  or  cause  to  be  paid  unto  the  said  (obligee),    - 
bis  executors  or  administrators,  all  such  sum  and  sums  of  money  as 
shall  arise  by  sale  of  such  of  the  said  goods  as  shall  have  been  by 
bim  or  them  dien  sold ;  and  also  do  and  shall  return  unto  the  said. 
(oUigee),  his  executors  or  administrators,  all  such  of  the  said  goods 
as  shall  then  remain  unsold  (casualties  happening  by  fire  only  ex- 
cepted).    THEN,  &c. 

SCHEDULE 

ABOVE  REFERRED  TO.  ' 


I 

J 
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>oin>s« 


Aetouki  {^derk)» 


No.  CLXXXV. 

Bond  by  a  Clerk  (jmd  a  Surety)  duly  to  Account  far  what  may 

come  to  his  hands  (1). 


Know  all  mek,  &c.  (2).    Whereas  (3)  the  above  named  {em- 
ployer) hath  taken  .the  above  named  {clerk)  ot^  &c.  into  his  service 


Bond  of  surety  (1)  A  bond  of  indemnity  by  a  surety  for  the  conduct  of  a  clerk  in  a 
▼oid^ diaoge  banking>house  or  common  copartnership^  not  incorporated,  u  void  as 
IB  Una.  soon. as  there  is  anv  change  in  the  firm  oy  death  or  otherwise,  but  it  is 

not  so  of  companies,  as  the  Globe  Insurance   Company,  or  the  like, 

which  from  their  nature  are  flux  bodies.    Metcalf  v.  Bruin,  2  Campb. 

425 ;  12  East,  400.  S.  C. ;  but  of  this  see  post. 
Obtigatioii.  (2)  See  the  form  of  the  obligatory  part  of  a  bond,  ante^  p.  73.  when 

joint,  and  p.  77.  when  single*  ^ 

Ckiktoapublic       (S)  If  the  clerk  be  in  the  employ  of  a  public  company,  say, 
•wDptny.  it  WHEUfcAs  the  Said  {clerk)  hath  been  admitfted  a  clerk  in  the 

company,  and  the  said  {surety)  hath  agreed  to  enter  into  the 
above  written  obligation  for  his  fidelity  in  the  service  of  the  said 
company  :  Now  the  condition  of  the  above  written  obligation  is 
such,  that  if  the,  said  {clerk)  do  and  shall,  from  time  to  time,  and  at 
all  times  hereafter,  during  his  continuance  in  the  service  of  the  said 
company,  faithfully,  honestly,  diligently  and  carefully  execute,  per- 
form and  discharge  the  said  service,  and  all  and  every  other  service 
of  the  said  company  wherein  he  is,  shall,  or  may  be  employed,  and 
shall  and  do,  so  soon  as  he  shall  be  thereunto  required,  make  and 
deliver  a  just  and  true  account  in  writing  of  all  sum  and  sums  of 
money,  cash,  notes  .and  bills  which  shall  come  to  the  hands  of  the 
said  {clerk)  or  which  he  shall  be  entrusted  with,  by  or  on  account  of 
the  said  company,  and  also  make  good,  answer  for,  and  pay  the 
monies  due  on  the  balance  of  such  account  to  the  said  company,  or 
such  persons  as  the  said  company  or  the  court  of  directors  thereof, 
for  the  time  being,  shall  appoint ;  and  if  the  above  bounden  {surety) 
shall  and  do  moreover  well  and  sufficiently  save,  defend,  keep  hann* 
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as  a  clerk,  and  the  above  bounden  {surety)  hath  agreed  to  join  with        bokds. 


the  said  (clerk)  in  ihe  above  written  obligation  for  his  fidelity  in'  the  Account  (clerk). 
said  employ.  Now  the  condition  of  the  above  written  obligation  is  condition. 
such,  that  if  the  said  (clerk)  do  and  shall  from  time  to  time,  and  at  all 
times,  so  long  as  he  shall  be  in  the  service  or  employ  of  the  said  (em- 
^ayer),  well,  truly  and  faithfrilly  account  for,  pay  over  and  deliver 
unto  him  the  said  (employer)^  his  executors,  administrators,  or  partners 
or  assigns,  or  to  such  other  person  or  persons  as  he  or  they  shall  direct, 
all  and  every  the  sum  and  sums  of  money,  books,  papers,  matters 
and  things  of  or  belonging  to  the  said  (empUn/er),  which  shall  at 
any  time,  and  from  time  to  time  be  received  by  or  come  to  the  hands 
of  him  the  said  (clerk).  And  also  do  and  shall  act  and  conduct  himself 
at  all  times  with  fidelity,  integrity  and  punctuality  in  and  concern- 
ing the  matters  and  things  which  shall  or  may  be  reposed  in  or 
entmsted  to  him  as  such  derk  aforesaid,  *  and  do  and  shall  return  and 
make  good  any  such  monies,  books,  papers,  matters  or  things  which  he 
may  embezzle,  take  or  mis-employ,  within  the  space  of  days  after 

he  shall  have  been  justly  accused  thereof,  or  in  default  thereof,  if  the 
aaid  (surety)  do  and  shall  (1),  within  the  like  space  of  time  after  he 
shall  have  had  notice  m  writing  from  the  said  (obligee)  of  any  such 
defiiult,  make  due  and  sufficient  repayment,  restitution  or  compensa- 
tion for  the  loss  or  damage  which  he  shall  have  thereby  sus- 
tained.   THEN,  &c.  or  else,  &c. 


leas  and  indemnified  the  said  company,  ajid  the  directors,  and  all 
other  members  thereof,  from  and  against  all  losses,  costs,  chaiges, 
damages  and  expences  for  or  by  :r^ason  of  any  act,  deed,  matter  or 
♦King  whatsoever,  done  or  to  be  done  by  him  the  said  (clerk)  in  or 
donng  the  said  service.     THEN,  &c.  or  else,  &c. 

(1 )  Where  a  surety  gives  a  bond  for  the  fidelity  of  a  clerk  or  officer  Surety. 
of  trust,  the  condition  should  be  so  framed  as  to  give  the  surety  every 
means  of  protection  against  the  consequences  he  subjects  himself  to  ; 
and  see  Phillips  v.  Fordyce,  2  Chit.  (temp.  Mansf.)  676. 
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BOKDS. 


Aeofunt 
(^qoods  sold). 


No.  CLXXXVI. 

*A  Bond  to  account  for  the  Value  of  Goods  entrusted  to  a  special 

agent  abroad  for  sale. 


Recital  of  agree-  Know  ALL  MEN,  &c.  (1).     Whereas  by  certain  articles  of  aCTeo- 

ment  fur  sole  of  ._         '_.         .'  _  .  '.  _  _  .,  ,*^, 

gooiis  by  agent    ment  indented,  bearing  even  date  herewith,  after  reciting  that  the 
abroad.  above  bounden  (phligor)  was  about  to  proceed  on  a  voyage  to 

,  and  that  the  above  named  {obligees)  had  shipped  on  board 
the  ship  or  vessel  called  the  whereof  was  master, 

bound  to  aforesaid,  and  entrusted  to  his  care,  divers  goods, 

wares  and  merchandizes,  to  the  appraised  amount  and  value  of 
£  ,  it  was  agreed  betweai  the  above  bounden  {obligor)  and 

the  above  named  {obligees)^  that  the  said  {obligor)  should  take  the 
said  goods,  wares  and  merchandises  to  aforesaid,  and  there 

3ell  and  dispose  of  the  same  to  the  best  advantage,  and  remit  from 
thence  home,  from  time  to  time,  to  them  the  said  {obligees),  their 
executors,  administrators  and  assigns,  the  money  arising  from  the 
sale  of  such  goods,  or  the  produce  thereof;  and  that  the  above  named 
{Migees)  should,  from  time  to  time  during  the  term  of  years, 

to  commence  from  the  date  hereof,  as  they  received  such  remittances 
or  produce,  ship  and  consign  such  other  goods,  wares  and  merchan- 
dizes as  they  should  think  proper,  to  the  said  {obUgor)  to 
aforesaid,  so  as  to  keep  a  stock  of  goods  in  the  hands  of  the  said 
{obligor)  to  the  amount  and  value  of  £  ,  and  that  the  said 

{obligor)  should  from  time  to  time  dispose  of  the  said  other  goods, 
wares  and  merchandizes  so  to  be  sent  to  him  frx>m  time  to  time, 
during  the  said  term,  to  the  best  advantage,  and  for  the  most  money 
that  could  be  got  for  the  same,  and  to  remit  the  money  to  arise  there- 
from  or  the  produce  thereof,  from  time  to  time,  as  he  should  dispose 
of  the  same,  to  the  said  {obligees),  their,  executors,  administrators 
and  assigns.     And  it  was  further  agreed,  that  the  said  {obligor) 


Obligation.  ( 1 )  See  ante,  pp.  73,  77. 
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shoukl  not,  during  the  md  tenn  of  years,  purdiafle  or  re-  .^ 

oeive  any  goods,  wares  or  merchandizes  whatsoever,  ui  his  own  name,     ^  J^^^^) 

or  on  his  own  account,  or  in  the  names  of  any  odier  person  or  per-  

SODS  in  trust  for  him,  but  solely  for  the  mutual  benefit  of  the  said 
(o^gree«),  and  employ  his  whole  time  in  disposing  of  such  goods  as 
the  Mid  {obligeeti)  should,  during  the  said  term,  from  time  to  time, 
d)ip  and  consign  to  him ;  and  it  was  thereby  fiirtber  agreed  by  and 
betveen  the  above  boimden  (obligor)  and  the  above  named  iobligee^)^ 
that  all  such  profits  and  emoluments  as  should  or  might  arise  by 
the  sale  of  the  said  goods,  should,  after  payment  of  all  expences, 
be  divided  as  therein  mentioned ;  and  it  was  thereby  further  agreed 
by  and  between  the  above  bounden  {obligor)  and  the  said  (obUgeeti)^ 
that  he  the  said  iobligor)  should,  from  time  to  time,  and  at  all  times 
during  the  said  term  of  years,  keep  proper  books  of  accounts, 

vifeh  r^ular  entries  therein  made  of  all  such  goods,  wares  and  meiw 
chsndiaes  aa  he  should  so  receive  during  the  said  term,  and  also 
make  regular  and  proper  entries,  in  such  books  of  account,  €£  all 
such  sum  and  sums  of  money  as  he  should  receive  for  the  said  goods, 
for  the  better  ascertaining  the  matters  aforesaid ;  and  that  they  the 
said  {oUigees)  or  their  agents,  should  and  might,  firom  time  to  time, 
during  the  said  term  of  years,  have  free  liberty  to  inspect, 

view  and  examine  the  books  of  accounts  so  to  be  kept  as  aforesaid,  and 
to  take  or  cause  to  be  taken  extracts  from  or  copies  thereof;  and  it 
vas  thereby  further  agreed  that  the  sud  {obligor)  should  enter  into 
the  above  written  obligation  for  due  performance  of  the  said  recited 
agreement,  with  such  condition  to  be  thereimder  written  as  herein- 
after is  contained.  Now  the  condition  of  the  above  written  bond  condition. 
or  obligation  is  such,  that  if  the  above  bounden  (pbUgor)^  his  heirs, 
executors  or  administrators,  shall  and  do  sell  and  dispose  of  the  goods, 
vares  and  merchandises  belonging  to  the  above  named  ipbUgees)  now 
to  be  taken  out  by  him,  and  all  such  other  goods,  wares  and  mer- 
chandizes as  shall  or  may,  from  time  to  time  during  the  said  term  of 
years,  be  shipped  and  consigned  to  him  by  the  said  (o&- 
^ees)  to  aforesaid,  to  the  best  advantage,  and  as  he 

or  they  shall  receive  the  money  and  produce  thereof,  immediately 
remit  die  same,  with  a  true  and  particular  account  of  the  sales  of 
sndi  goods,  and  the  receipts  of  the  money  arising  therefrom,  to  the 
said  {(]bUgees)y  their  heirs,  executors  and  administrators ;  and  also  if 
the  said  (pbligor)  shall  not  nor  do,  during  the  said  term  of 
years,  purchase  or  receive  any  goods,  wares  or  merchandises  in  his 
own  name,  or  on  his  own  account,  or  in  the  name  of  any  other  per- 
son or  persons  in  trust  for  him,  and  shall  not  nor  do,  during  the  said 


PRECfiO^TS  IM  [class  IX* 

.   ^^"^^    ...  term,  employ  his  time  in  any  other  manner  than  in  disposing  of  the 
rmS^MM)      gpoda  entrusted  to  his  care  as  aforesaid,  or  at  any  time  hereafter 
'  ■    '  •  '■  ■   during  the  said  term  of  years,  to  be  shipped  and  consigned  ta 

him ;  and  also  if  the  said  (obligwr)^  his  heirs,  executors  or  adminis- 
trators, shall  and  do  keep  a  proper,  regular  and  usual  book  of  account, 
wherein  shall  be  entered  a  just  and  particular  account  of  the  receipts 
of  such  goods,  wares  and  merchandises,  and  the  monies  arising  firom 
the  sale  thereof,  and  shall  and  do  permit  such  b<x)ks  of  accounts  to 
be  always  open  for  the  inspection  of  them  the  said  iobUgee8)y  their 
executors,  administrators,  agents  or  assigns,  and  allow  them  or  any 
of  them  to  take  or  cause  to  be  taken  extracts  from  and  copies  thereof 
fixim  time  to  time,  during  the  said  term  of  .  years,  as  they  shall 
think  proper ;  and  also  if  the  said  {obligor)  shall  not  nor  do,  during 
the  said  term  of  years,  contract  any  debts  or  sign  or  give 

any  bonds,  bills,  notes  or  other  writing,  by  which  the  said  (obligees) 
or  either  of  them,  their  or  either  of  their  heirs,  executors,  adminis- 
trators or  assigns,  i^hall  or  may  become  liable  to  pay,  or  be  put  to  any 
costs,  charges,  sums  of  monqr  or  damages  whatsoever,  for  and  con- 
cerning the  same,  in  my  manner  howsoever.  THEN,  &c.  Other- 
wise, &c. 
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BOVMT. 


AeemnU 
(17Geo.Sur.68> 


No.  CLXXXVII. 

•J  Bond  from  a  Nominee  of  an  Ordinary  {and  his  Surety)  for 
duly  acixnmting  and  applying  Money  borrowed  for  Building 
Of  Repairing  the  Reeidence  of  an  Incumbent  (1). 


Obligation  of  the  bond  [in  the  common  form  of  obligationa]  Obligitioo. 

from  A.  B.  [describing  him]  and  C.  D.  of,  &c.  [jieecribing 

the  iurety"]  to  [describing  the  ordinary']  in  the  penal   . 

nm  of  ^  [to  be  double  the  sum  for  which  the  surety  is  to  be 

gweuy  &€•]  (2) 

The  condition  of  the  above  obligation  is  such,  that  if  the  said  condition. 

shall  and  do  justly  and  truly  pay  and  account  for  the  sum  of 
£  received  by  him  this  day  from  C.  D.  being  the  person  to 
vhom  a  mortgage  hath  been  this  day'  made  and  executed  of  the 
glebe,  tithe-rents,  and  other  profits  and  emoluments  of  the  rectory 
[vkaragey  &c.  as  the  case  may  be]  of  for  the  purpose  of 

building  [rebuilding  or  repairing]  of  the  said  rectory,  &c.  [as  the 
cast  shall  fte],  according  to  the  true  intent  and  meaning  of  the 
KYenl  acts  of  Parliament  passed  in  the  seventeenth  and  twenty- 
fint  years  of  the  reign  of  his  Majesty  King  George  the  Third,  for 
these  purposes,  then  this  obligation  to  be  void,  or  otherwise  to 
remam  in  force.    IN  WITNESS,  &c. 


rors. 


(1)  By  the  acts  17  Geo.  3:  c.  53.  and  21  Md.  c.  66.  incumbents  of  17  Geo. 8  c  65. 
livingg,  where  there  is  no  sufficient  house  of  residence,  are  empowered, 

vith  the  consent  of  the  patron  and  ordinary,  to  borrow  money  upon 
BBortgase^  &c.  for  the  purpose  of  building  one ;  and  the  money  so  l>or- 
nnred  is  directed  (see  sect.  4.  of  the  first  act)  to  be  paid  into  the  hands 
of  such  person  as  the  ordinary,  patron,  and  incamoent  shall  appoint, 
vfao  flhaU  give  a  bond  to  the  ordinary  with  sufficient  surety  in  double 
the  turn  borrowed,  with  a  condition  for  his  duly  applying  and  account- 
iog  for  the  money  paid  to  faim. 

(2)  See  ante,  pp.  73.  77.  ObUgition. 
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*w»^"        ■  ■■■■  ■ 

jUoaimt 


No.  CLXXXVIII. 

*A  Band  from  a  Renter-warden  of  a  Company  j  duly  to  Account 

{Usual  form,) 


Know  all  men  by  these  presents,  that  we  {obligors  and  sureties) 
of,  &c.  are  held  and  firmly  bound  to  {obligees)  of,  &c.  [the  obligees 
are  usually  the  two  oldest  members^  in  the  penal  sum,  &c.  (1). 

Whereas  the  above  bounden  {obligor)  is  chosen  renter-warden 

of  the  company  of  London,  by  reason  whereof  be   will 

receive  into  his  custody  divers  and  several  sums  of  money,  plate, 

goods,  and  chattels,  of  and  belonging  to  the  said  company. 

CONDITION.       Now  THE  CONDITION  of  the  abovc  written  obligation  is  such,  that 

if  the  said  {obligor),  his  executors  or  administrators,  at  the  end 
of  his  wardenship,  or  upon  request  to  him  or  them  in  that  behalf 
to  be  made,  shall  make  and  give  unto  such  auditor  or  auditors,  as 
on  that  behalf  shall  be  appointed  by  the  master,  warden,  and  assist- 
ants of  the  said  company,  for  -the  time  being,  or  the  greater 
part  of  them  assembled  in  a  court  of  assistants,  a  just  and  true 
account  in  writing  of  all  such  goods,  chattels,  money,  plate,  or 
other  things  as  have  or  shall,  during  his  said  wardenship,  come  to 
his  hands,  custody,  or  charge,  in  right  of  his  said  office  of 
warden,  and  shall  thereupon  pay  and  deliver  over  to  the  next 
r^iter-warden  of  the  said  company,  all  such  plate,  money,  goods, 
chattels,  and  moveables  as  by  the  foot  or  balance  of  the  said  ac- 
count shall  appear  to  be  due  and  belonging  to  the  said  company. 
Then  this  obligation  to  be  void,  or  else  to  be  and  remain  in  full 
force  and  virtue.    [IN  WITNESS,  &c]  (2) 


Obligation.  (1)  See  ante,  p.  7S. 

Witnesi.  (2)  These  words  are  usually,  I  have  observed,  inserted  in  bonds  given 

to  pid>lic  companies ;  and  also  in  forms  of  bonds  given  in  the  schedules 
to  acts  of  Parliament,  but  they  seem  unnecessary,  and  are  never  inserted 
in  ordinary  cases. 
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mm^mi 


AtcmtM 


No.  CLXXXIX. 

*A  B(md  (in  ustcal  form)  from  the  Distributor  of  Stamps  (and 
Sureties)  to  his  Majesty ,  to  Accoimt  for  monies  received. 


Kxow  ALL  M£N,  &c.  (1)    Whekeas  the  above  bounden  {obKgor)  is  Redtait. 

oitmsted  and  employed  to  fiimisb  and  supply  several  parts  of  Great 

Britain  with  vellum,  parchment,  or  paper,  stamped  or  marked  as  the 

several  acts  of  Parliament,  in  that  case  made,  do  require^  and  will,  or 

may  receive  considerable  quantities  of  vellum,  piotrchment,  and  paper 

80  stamped  as  aforesaid  from  the  commissioners  now  or  for  the  time 

being  authorized  or  appointed  for  putting  the  said  acts  in  execution, 

or  firom  the  head  office  now  or  for  the  time  being  appointed  or 

used  for  stampng  or  marking  of  vdlum,  parchment,  or  paper,  in 

pforsuanoe  of  the  said  acts.     Now  the  conbitioij  of  the  above  condition. 

writtod  obligation  is  such,  that  if  the  said  (obKgor),  Ida  hebd,  exe- 

cntoTSy   administrators,   or  assigns  shall  and  do,  for  all  vellum, 

parchment,  and  paper  so  marked  or  stamped  as  aforesaid,  widch  he 

the  said  (obUgor),  or  any  other  at  his  request,  by  his  direction  or 

fixr  his  use,  shall  receive  firom  the  commissioners  now  or  tcft  th^ 

time  being  appointed   or  authorized  for  putting  the  said  acts  of 

any  of  them  into  execution,  or  from  any  other  person  or  persons  by 

their  order,  or  from  the  head  office  now  or  for  the  time  being 

acppcnnted  or  used^  or  to  be  appointed  or  used,  for  the  stamping  or 

marking  of  vellum,  parchment,  or  paper  in  pursuance  of  the  said 

acts,  or  any  of  them,  well  and  truly  pay  or  cause  to  be  paid  into 

the  hands  of  the  receiver-general,  now  or  for  the  time  being,  of 

his  present  Majesty,  his  heirs  or  successors,  of  the  duties  upon 

vellum,  parchment,  and  paper,  or  to  such  other  person  or  persons 

as  the  commissioners  now   or  for  the  time  being   appointed  or 

authorifled,  or  to  be  appointed  or  authorised,  for  the  putting  the  said 


(1)  See  ante,  pp.  73.  77.  Obligttion. 


(«ton^). 
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^""^^  acts  in  execution  shaQ  order  or  direct,  aU  such  sum  or  sums  of 
;<^Q»*wf  money  as  the  duties  charged  on  or  payable  in  respect  of  such  vellum, 
parchment,  or  paper  by  virtue  of  the  said  acts  or  any  of  them,  did 
or  shall,  according  to  the  denotation  or  import  of  such  the.seveni 
marks  or  stamps  put  or  to  be  put  thereon  in  pursuance  of  the  iiid 
acts,  or  any  of  them,  amount  unto,  and  which  have  not  been 
already  paid  into  the  hands  of  such  receiver-general,  or  any  other 
person,  by  the  order  or  direction  of  such  commissioners  as  aforesaid, 
and  also  all  such  Airther  sum  and  sums  of  money  (not  having  been 
already  paid  as  aforesaid)  as  the  values  and  prices  of  all  such  vd- 
lum,  parchment,  and  paper  did  or  shall  amount  unto  em  and 
besides  the  said  duties,  marks,  and  stamps  thereof  Aiid  also  if  the 
said  {Migar)j  his  heirs,  executors,  and  administrators,  do  and 
shall  well  and  truly  pay  or  came  to  be  paid  into  the  hands  of 
said  receiver-general  as  afincsaid,  $31  such  sum  or  sums  of  money 
as  he  the  said  {obligor),  or  any  other  person  or  persons  by  or  under 
him  employed  or  to  be  employed,  shall  from  time  to  time  receive 
for  any  of  the  duties  payable  to  his  Majesty,  his  heirs  and  suc- 
cessors, by  the  act  of  Pwrliament  in  that  case  made,  for  pamphlets, 
papers,  or  advertisements  to  be  printed  or  published  as  therein  is 
mentioned,  or  for  any  of  the  duties  payable  to  hia  Majesty,  his 
heirs  and  successors,  by  the  act  of  Parliament  in  that  case  made, 
for  cards  or  dice;  and  further,  if  the  said  (iAUgor)  shall  and  do, 
from  time  to  time,  so  long  as  he  shall  continue  to  be  employed  or 
to  act  in  or  about  the  said  acts  of  Parliament,  or  any  of  them,  well, 
fiuthfuDy,  and  truly  observe,  and  obey,  and  perform  all  such  orders, 
instructions,  or  directions  as  he  shall  from  time  to  time  receive 
touching  the  same  from  the  Bight  Honourable  the  Lord  High 
Treasurer  of  Great  Britain,  or  the  Commissioners  of  the  Treasury 
for  the  time  being,  or  any  three  or  more  of  them,  or,  from  the 
Treasurer  of  the  Exchequer  for  the  time  being,  or  from  the  Cmn- 
missioners  now  or  for  the  time  being  authorised  or  aj^nnnted,  or 
to  be  authorised  or  appointed,  for  putting  the  said  acts  or  any  of 
them,  into  execution  or  from  any  three  or  more  of  such  Commis- 
sioners: and  if  the  said  (obligor)  shall  not  or  do  not  sell  or  dis- 
pose of,  or  cause  to  be  sold  or  disposed  of,  any  stamped  vellum, 
parchment,  or.  paper  at  or  in  any  place^  except  in  the 
division  of  the  ,  then  the  above  written  obligation  to  be  void, 

or  else  the  same  to  remain  in  frdl  force.     IN  WITNESS,  &c. 
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lOXM. 


jieeomU 
(mrwyor). 


No.  CXC. 

« J  Bond  from  a  Surveyor  of  High  Roadsy  to  Account  for  monieg 

coming  to  his  hands  (1). 


Wx,  A.  B.  (jmrveyor  of  the  higkibays  for  the  parishy  townahipy  ouigation. 

4^.  of  ,)  and  C.  D.  {stifety)  of,  &c.  ,  are  bound 

to£.  F.  (nominee)  of  aforesaid,  in  the  sum  cf££  , 

to  be  paid  to  the  said  E.  F.  his  executors,  administrators,  or  assigns, 

for  wUch  payment  we  hereby  bind  ourselves  severally,  and  each  of 

our  bdrs,  executors,  and  administrators,  dated  this  day  of        , 

18   .    The  cokditiok  of  this  bokd  is  such,  that  if  the  said  cokditiok. 

Jl  B.  his  heirs,  executors,  or  administrators,  shall  duly  and  faithfiiUy 

account  for,  apply,  and  pay  all  and  every  the  sum  and  sums  of 

money  which  shall  come  to  his  hands  as  surveyor  of  the  highways 

for  the  (pariehj  &c.)  according  to  the  direction  and  true  intent  and 

neamng  of  the  statute  made  in  the  thirteenth  year  of  the  rdgn  of 

his  Majesty  King  George  the  Third,  *^  For  the  Amendment  and 

Pnaervation  of  the  Highways,^  then  this  bond  to  be  void,  or  else 

to  lemam  in  full  force.    IN  WITNESS,  &c.  (2) 


(1)  By  Stat.  13  Geo.  3.  c.  78.  justices  of  the  sessions  are  eoipowered   is  Geo.  8. c  78. 
to  appoint  surveyors  of  the  highways  in  any  parish,  township,  or  place, 

vbo  shal],  if  required  by  the  church-warden,  overseer  of  the  poor, 
or  any  principal  inhabitant  of  the  said  parish,  Sec-  within  fourteen  days 
after  his  ap{)ointment,  give  a  bond  (upon  paper  without  stamp)  to  some 
Pfvon  within  such  parish,  &c,  to  be  nominated  by  the  said  justices, 
vitfa  sufficient  surety  to  account  for  the  money  which  shall  come  to  his 
^»>nds  as  such  surveyor. 

(2)  See  ante,  p.  84.  n.  (2).  ,  Witness. 


\*  No  stamp  requisite.  Shunp. 


JORMk 


AeemM 
(mneyot). 
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No.  CXCI. 

^A  Bond  from  a  Surveyor  of  Turnpike  Roads  duly  to  Account  (1). 


Obfigation. 


CONDITION. 


We,  a.  B.  surveyors  of  the  turnpike  roads  under  an  act  passed  in 
the  year  of  the  reign  of  King  Greoige  the  *\  For,  &c. 

[st€Ue  the  principal  part  of  the  title  of  the  ctcf];^  and  C.  D.  of 
are  bound  to  E.  F.  of  ki  the  sum  of  «£  '  to 

be  paid  to  the  said  E.  F.,  his  executors,  administrators,  and  assigns, 
for  which  payment  we  hereby  bind  ourselves  severally,  and  each  of 
our  heirs,  executors,  administrators,  and  assigns.    Dated  this 
day  of 

The  coNDitioN  of  this  bond  is  such,  that  if  the  said  A.  B., 
his  executors  or  administrators,  shall  duly  and  faithfidly  account 
for,  apply,  and  pay  all  and  every  the  sum  and  sums  of  money  which 
halh  come  or  shall  come  to  his  hands  as  surveyor  of  the  turnpike 
roads  aforesaid,  according  to  the  direction  and  true  intent  and  mean- 
ing of  the  said  act,  and  of  the  statute  made  in  the  third  year  of  the 
reign  of  his  Majesty  King  Greorge  the  Fourth,  ^^  For  Regulating 
Turnpike  Roads,*"  then  this  bond  to  be  void,  else  to  remain  in  fiill 
force.     IN  WITNESS,  &c. 


s  Geo.  4.  c.  126.       (1)  By  S  Geo.  4.  c.  126.  (sec.  76.)  the  trustees  and  commissioners 

of  every  turnpike  road  are  required  to  take  sufficient  security  for  every 
treasurer  to  be  appointed  by  tnem,  under  any  act  for  making,  repairing, 
or  maintaining  any  turnpike  road,  for  the  due  and  faithful  execution 
of  his  office,  before  he  shall  enter  upon  his  said  office,  and  shall  also, 
if  they  shall  think  proper,  take  such  security  from  any  other  officer 
to  be  appointed  under  any  such  act.  A  great  part  of  this  act  is  repealed 
by  4*  Geo.  4?.  c.  94.  but  not  the  section  above  referred  to. 


Sump. 


*«*  The  act  of  13  Geo.  3.  c  84f.  requiring  a  like  bond  to  the  above 
given  by  surveyors  of  High  Roads,  directs  that  such  bond  shall  be  upon 
paper  without  a  stamp,  but  in  the  act  of  3  Geo.  4.  (see  supra j  n.  (1)  ) 
nothing  is  provided  in  this  respect,  nor  does  a  bond  of  this  latter  kind 
appear  to  be  within  the  general  exemption  of  the  stamp  act  of  55  Geo, 
3.  c  184. 
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aowof. 


AccoutU 

(treaturer  or 

managerp  j-c.  of 

com/NX?^). 


No.  cxcn. 

^ A  Bond  from  a  [Treasurer  (1)  w]  Manager  of  a  Joini  Stock  or 
other  Public  Company  {and  Surety)  duly  to  Account,  S^c. 


Know  all  men,  &c.  (2),  Whereas  the  above  boimden  {managery  Recitilfc 
hs  been  chosen  and  appointed  by  the  directors  of  the 
company  of  proprietors  to^be  acting  maxiager  of  the  concerns  of  the 
said  company,  under  the  superintendance  of  the  directors  thereof 
for  the  time  being.  And  the  said  {surety),  has  agreed  to  join  with 
the  said  {manciger)  in  the  above  written  obligation,  as  his  surety, 
vith  such  condition  for  making  void  the  same  as  here-under  is 
written.  Now  the  condition  of  the  above  written  obligation  condition. 
is  such,  that  if  the  above  bounden  {manager)  shall  and  do,  in  all 
things  well,  truly,  diligently,  and  faithfully,  to  the  best  ef  his  skill, 
knowledge,  and  abilities,  act  and  conduct  himself,  in  the  manage- 
ment and  superintendence  of  the  concerns  of  the  said  company,  under 
die  direction  and  controul  of  the  committee  of  directors  of  the  said 
company  for  the  time being,in  every  such  way  and  manner  as  an  honest, 
just,  and  faithfiil  officer  or  agent  of  the  said  company.  And  also  do 
and  shall,  once  in  every  week,  so  long  as  he  shall  continue  acting  ma- 
JUger  of  the  said  company,  or  oftener  if  thereunto  required  by  the 
directors  of  the  company  for  the  time  being,  or  any  of  them, 

nud:e  and  give  unto  such  directors,  or  unto  the  auditor  or  auditors, 
or  treasurer  or  treasurers  for  the  time  being,  ef  the  said  company, 
a  just  and  true,  Aill,  and  particular  account  in  writing  of  all  sum 
ud  sums  of  money,  goods,  chattels,  commodities,  property,  and 
effects  of  or  belonging  to  the  said  company,  which  shall  have  been 
received  by  him,  or  have  come  to  his  hands,  charge,  custody,  or 
possession,  in  right  of  his  said  office  or  otherwise,  during  the  * 
preceding  week,  or  other  time  or  period  which  shall  have  elapsed 
ance  he  shall  have  last  tendered  such  account,  and  do,  and  shall 
at  all  times  and  from  time  to  time,  pay  and  deliver  over  to  the 


(1)  If  the  bond  be  from  a  treasurer,  see  ante,  p.  78,  notes.  Obligation. 

(2)  See  form  of  the  obligation,  antCy  p.  73  ;  see  also  notes  there. 
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banker  or  bankers,  treasurer  or  treasurers  of  the  said  company,  for 
(tr^uurer  or    *^®  ^^®  being,  or  Other  person  or  persons  who  shall  be  duly  au- 
manager,  ^c.  of  thorised  to  receive  the  same,  all  such  money,  goods,  chattels,  pro- 

~  perty,  and  effects,  as  by  the  foot  or  balance  of  the  said  account 

shall  appear  to  be,  or  which  shall  in  fact  be  due  and  belonging  to  the 
said  company.  And  further,  if  the  said  {manager)  shall  not  depart 
or  withdraw  himself  from  the  management  of  the  concerns  of  the  said 
company  until  full  payment  and  satisfaction  shall  be  made  of  and 
for  all  such  moneys,  balances,  goods,  property,  and  effects  as  afore- 
said, notes,  bills,  &c.  which  in  the  said  service  shall  come  to  the 
hands  of  the  said  (manager),  or  which  he  shall  be  entrusted  with  by 
or  on  account  of  the  said  company,  and  also  make  good,  answer  for, 
and  pay  the  monies  due  on  the  balance  of  such  accoimt  to  the  said 
company,  or  such  persons  as  the  said  company,  or  the  court  of 
directors  thereof  for  the  time  being,  shall  appoint,  and  shall  more- 
over well  and  sufficiently  save  harmless  and  keep  indemnified  the 
said  company,  and  the  directors,  and  all  other  members  thereof, 
from  and  against  all  losses,  debts,  costs,  charges,  or  other  expences, 
for  or  by  reason  of  any  matter  or  thing  whatsoever  done  or  omitted 
to  be  done  by  the  said  {mnnager),  in  or  during  the  said  service : 
THEN,  &c.    IN  WITNESS,  &c. 
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BOUBS. 


Apprentice 
{dothet). 


No.  CXCIII. 

*A  Bond  by  the  Father  of  an  Aj^entice  to  provide  him  with 
Clothes,  SfH.  during  hie  Apprenticeship.  . 


Know  all  men,  &e.  (1)  Whereas  (appreniice)^  son  of  tb»  nboVie  Rcctui. 
boonden  (obligor),  vith  the  consent  md  ^jood  liking  of  Ae  wi  (fib- 
%or),  his  fiither,  by  indentures  of  apprenticeship  bearing  even  date 
herewith,  hath  phiced  and  bound  himself  unto  the  said  {obligee)  to 
serve  as  an  apprentice  for  the  term  of  years  from  the  day  of  the 
date  of  the  said  indentures  of  apprenticeship,  the  said  (obligor)  pro- 
viding him  with  clothes  during  the  said  term.  Now  the  condition  caNDiTiON. 
of  this  obligation  is  such,  that  if  the  said  {obligor),  the  father,  his 
executors  or  administrators,  do  and  shall,  at  his  and  their  own  proper 
costs  and  charges' during  s31  the  term  aforesaid,  'find  and  provide  for 
the  said  {apprentice),  his  son,  proper  and  sufficient  wearing  apparel  of 
all  sorts,  and  cause  to  be  mended  and  washed  all  his  clothes  and  linen ; 
and  in  case  his  said  son  shall  at  anytime  during  the  said  apprenticeship 
fill  sick  or  lame,  or  otherwise  become  incapable  of  performing  his  busi- 
ness, then  if  the  said  {obligor),  the  father,  his  executors  or  adminis- 
^tors,  do  and  shall,  at  his  and  their  own  proper  costs  and  charges 
daring  such  sickness,  lameness  or  other  incapacity,  find  and  provide 
his  said  son  with  lodging  and  diet,  and  pay  the  expences  of  doctor, 
nvgeon  and  apothecary,  and  all  other  incident  charges:  And  in 
case  the  said  {apprentice),  the  son,  shall  at  any  time  during  his  said 
spprentioeship,  embeszle,  misspend,  lose,  purloin  or  unlawfully  take 
tv^ay  any  money,  bills,  notes,  goods,  plate  or  other  effects  belong- 
ing to  the  said  {obligee)  or  any  of  his  customers,  which  by  him  or 
them  shall  be  committed  to  the  care  of  the  said  {apprentice) ;  then 
if  the  said  {obligor),  the  father,  his  executors  or  administrators,  shall 
iod  do,  within  one  month  after  notice  thereof,  and  due  proof  of  such 


(1)  See  form  of  obligation,  ante,  p.  77,  see  also  73,  notes.  ObligiUon. 
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»°*'^        embezzlement  aforesaid,  either  by  8u£Scient  testimony  of  witnesses,  or 
jpprentice     confession  of  the  party,  satisfy  and  pay,  or  cause  to  be  satisfied  and 

J !L^  paid  unto  the  said  (o&^^gee),  his  executors,  administrators  or  assigns, 

all  such  sum  and  sums  of  money,  and  the  true  value  of  all  such 
goods  and  effects  whatsoever,  whereof  proof  shall  be  made  of 
having  been  so  embezzled  by  the  said  (apprentice),  in  manner 
aforesaid :  And  also  if  the  said  {obligor),  the  father,  his  execu- 
tors or  administrators,  do  and  shall,  at  all  times  hereafter,  well  and 
sufficiently  save  harmless  and  keep  indemnified  the  said  {obligee),  his 
executors  and  administrators,  and  his  and  their  lands  and  tenements, 
goods  and  chattels,  of  and  from  all  actions,  suits,  costs,  charges, 
losses,  damages  and  expences  which  shall  or  may  happen  or  be  occa- 
sioned by  reason  or  means  of  all  or  any  the  matters  aforesaid.  TH£N 
the  condition  of  this  bond  shall  be  void  and  of  ncme  effect,  but 
otherwise  shall  remain  in  full  force  and  virtue.  IN  WITNESS^  &c. 
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BONM, 


(abide  award). 


No.  CXCIV. 

Bond  tipon  the  submission  of  DisptUes  to  Arbitration,  to  abide  the 

Award. 
FariaUon  where  the  submission  is  by  an  accompanying  deed. 


Know  all  men,  &c.  (1).     Whe&eas  disputes  having  arisen  be- 
tween the  said  {obligor)  and  (obligee)  relative  to  [here  state  the  sub- 
ject of  difference']  they  the  said  (obligor)  and  (obligee),  by  an  inden- 
ture bearing  even  date  with  the  above  written  obligation,  and  made 
or  expressed  to  be  made  between  the  said  (obligor)  of  the  one  part, 
and  the  said  (obligee)  of  the  other  part,  have  referred  the  same  to 
the  judgment  and  determination  of  (the  arbitrators)  of,  &c.  and 
have  agreed  to  execute  mutual  bonds  for  the  performance  of  the  • 
award  of  the  said  (arbitrators),  with  such  condition  to  be  thereunder 
written,  for  making  void  the  same  as  hereinafter  is  expressed.     Now  conditiov. 
THs  condition  of  the  above  written  obligation  is  such,  that  if  the 
above  boimden  (obligor),  his  heirs,  executors  and  administrators,  do 
and  shall  well  and  truly  observe,  perform  and  keep  the  award,  order, 
arbitrament  and  final  determination  of  the  said  (arbitrators),  or  of 
each  other  person  as  they  shall  or  may  by  virtue  of  the  power  to 
diem  given  in  or  by  the  said  in  part  recited  indenture  of  submission, 
name  and  appoint  to  be  umpire  between  them,  or  to  assist  them  in 
or  concerning  the  premises,  or  of  any  two  of  them,  of  and  concern- 
ing the  matters  and  things  so  referred  to  them  the  said  (arbitrators) 
as  hereinbefore  is  mentioned ;   and  also  if  the  said  (obligor),  his 
heirs,  executors  and  administrators,  do  and  shall  well  and  truly  per- 
fenn,  observe,  fulfil  and  keep  all  and  every  the  covenants,  clauses, 
(XHiditions,  stipulations  and  agreements  in  the  said  in  part  recited 
indenture  of  submission  contained,  on  the  part  and  behalf  of  the 
^  (obligor),  his  heirs,  executors  or  administrators,  to  be  observed, 
poformed,  fiilfilled  and  kept,  according  to  the  true  intent  and  mean- 
ing of  the  same  respectively.     THEN,  &c.  or  else,  &c. 

(1)  Seethe  form  of  the  obligatory  part  of  this  bond,  ante,  p.  77 ;  see  ^*%**«»- 
alio  p.  78,  note. 

*/  No  agreement  ^tarnp  is  necessary  on  an  arbitration  bond,  unless  it 
contains  stipulations  between  the  parties  as  to  costs,  &c. ;  Wans-^ 
borough's  case,  2  Chit.  Rep.  40. 
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BONDS. 


Bottimry. 


No.  CXCV. 


A  Bottomry  Bond  (1). 


Know  all  men,  &c.  [common  form,  as  ante,  (2).]    Whereas 
the  good  ship  or  vessel  called  the  of  the  burthen 

of  tQns,  or  thereabouts,  whereof  is 

master,  is  now  about  to  sail  on  a  vojage  to  (3)  and  back. 


Bottomry  bondi 
not  usurious 
although  bearing 
more  than  £6. 
per  cent  interest 


Excess  of  in- 
terest not  usury 
when  the  princi- 
pal is  put  in 
hazard. 


Respondentia. 

ObUgatlon. 
Contracts  for 
loans  on  fireign 
ships  bound  to 
India,  void,  un- 
less trading 
from  thdr  own 
country. 


(1)  Bottomry  is  a  contract  in  the  nature  of  a  mortsage,  by  which 
the  owner  or  master  of  a  ship  borrows  money  to  enable  him  to  carry  on 
the  voyage,  and  pledges  the  keel  or  bottom  of  the  vessel  for  the  repay- 
ment, in  which  case  it  is  understood  that  if  the  ship  be  lost  the  lender 
loses  also  his  whole  money,  but  if  it  return  in  safety,  then  he  recovers 
back  his  principal,  and  also  such  premium  or  interest  as  may  have  been 
agreed  upon,  even  though  it  exceed  the  legal  rate,  and  such  a  stipula- 
tion is  holden  not  to  be  usurious,  on  account  of  the  risk  the  lender  runs 
of  losing  both  principal  and  interest,  Chesterfield  v.  Janson,  1  Vea.  148. 
151  ;  1  Atk.  341.  348.  S.  C. ;  Sbarpley  v.  Hurrell,  Cro.  Jac  206 ; 
Roberts  v.  Trenayne,  ib.  508  for  it  is  an  established  rule  that  no  con- 
tract is  within  the  statute  of  usury,  ftlthoueh  more  than  5  per  cent,  be 
taken,  if  the  principal  be  actually  put  in  hazard,  and  may  be  totally 
lost  to  the  lender ;  Morse  v.  Wilson,  4  Durnf.  and  £.  353.  This  hazard 
is  the  basis  and  foundation  of  the  contract ;  if,  therefore,  the  vessel  do 
not  go  the  voyage,  but  remain  all  the  while  in  port,  so  that  the  lender 
run  no  risk  of  losing  his  money,  he  will  not  be  entitled  to  any  extra- 
ordinary premium,  but  the  court  will  decree  him  his  principal  with 
simple  interest  only  ;  see  Deguilder  v.  Depeistre,  1  Vern.  263. 

•  See  the  difference  between  a  bottomry  and  a  respondentia  bond,  and 
the  form  of  the  latter,  post.  "  Bond"  {respondentia). 

(2)  See  ante  p.  77»  also  73,  notes. 

.  (3)  If  the  ship  upon  which  the  money  is  intended  to  be  advanced  be 
2l  foreign  ship  and  designed  to  trade  to  the  East  Indies,  the  bond  will  be 
void,  as  the  7  Geo..  1.  c.  21.  s.  2.  declares,  that  all  contracts  made  or  en- 
tered into  by  any  of  his  Majesty^s  subjects,  or  any  person  in  trust  for  them, 
fpr  or  upon  the  loan  of  any  monies  by  way  of  bottomry  on  any  ship  or 
ships  in  the  service  of  foreigners,  and  bound  or  designed  to  trade  to  the 
East  Indies  or  places  beyond  the  Cape  of  Good  Hope' (mentioned  in 
the  statutes  relating  to  the  East  India  Company)  shall  be  null  and  void. 
This  act  however,  it  should  seem,  does  not  prevent  the  lending  monev 
on  bottomry  on  foreign  ships  trading  from  their  own  country  to  thetr 
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And  whereas  the  said  {obligee)  hath  lent  unto  the  said  (obHgor)        ^^^' 

the  sum  of  £  to  enable  him  to  prosecute  the  said  voyage.      Bottomry. 

and  hath  agreed  to  stand  to  and  bear  the  hazard  and  adventure  " 

thereof  on  the  hull  or  body  of  the  said  ship,  so  as  that  the  period  of 

the  said  voyage  do  not  exceed  calendar  months.     Now  the  condition. 

CONDITION  of  the  above  written  obligation  is  such,  that  if  the  said 

ship  or  vessel  do  and  -shall  with  all  convenient  speed  proceed  and 

sail  from  out  of  the  river  Thames  on  her  said  voyage  to  , 

and  return  and  come  to  without  deviation  (1),  except  by 

the  casualties  of  the  sea ;  and  also  if  the  above  bounden  {obligor)^ 

his  heirs,  executors  or  administrators,  do  and  shall  within  the  space 

of  days  next  after  the  return  and  arrival  of  the  said  ship  or 

Tessel  in  the  said  River  Thames  from  her  said  intended  voyage,  or 

at  the  end  and  expiration  of  calendar  months,  to  be  accounted 

fiom  the  day  of  the  date  of  the  above  written  obligation  (which  of 

the  said  terms  shall  first  happen)  well  and  truly  pay,  or  cause  to  be 

paid  unto  the  said  {obligee)^  his  executors,  administrators  or  assigns, 

the  sum  of  ^  of  lawful  money  of  the  United  Kingdom  of 

Great  Britain  and  Ireland  (2),  or  if  in  the  said  voyage  and  within 

the  said  period  of  calendar  months,  to  be  accounted  as  afore- 

laid,  an  utter  loss  of  the  said  ship  or  vessel,  by  fire,  enemies,  pirates 

or  any  other  casualty,  shall  unavoidably  happen,  to  be  sufficiently 

proved  by  the  said  {obligor)  ^  his  heirs,  executors  or  administrators. 

THEN,  &C-  or  else,  &c. 

settlements  in  the  East  Indies,  the  purpose  of  the  act  being  only  to  pre- 
vent the  people  of  this  country  from  trading  to  the  British  settlements 
in  India  under  foreign  commissions  ;  see  Park,  c.21. 

(1)  If  the  ship  be  lost  by  a  wilful  deviation  from  the  track  of  the  Deviation  of 
voyage,  the  event  has  not  happened  upon  which  the  borrower  was  to  be  ^essel  from  it« 
discharged  from  his  obligation,  as  she  was  not  lost  by  a  peril  to  which  intended  course 
the  lender  agreed  to  make  himself  liable ;  see  1  Eq.  Ca.  Ab.  372 ;  2  Ch.  ~  ^ond.  °    °^' 
Ca.  130 ;  Green  v.  Young,  2  Salk.  444? ;  2  Lord  Raym.  840.  S.  C-  ^ 

(2)  If  the  voyage  be  to  India,  it  is  usual  to  make  the  bond  for  twenty  India  voyage, 
months  certain  and  sixteen  months  uncertain,  in  which  case  add, 

"  Together  vrith  the  sum  of  £  of  like  lawful  nu>ney  for 

^ery  calendar  month  the  said  ship  or  vessel  shall  be  out  on  the  said 
voyage  over  and  above  twenty  calendar  months,  to  the  expiration  of 
thirty-^  calendar  months,  to  be  accounted  as  aforesaid,  and  so  in 
propcHtion  for  less  than  a  month.^ 


\*  Equity  will  not  assist  the  obligee  of  a  bottomry  bond  where  it 
causes  an  unreasonable  interest ;  Tandy  v.  Turner,  Eq.  Ca.  Ab.  372. 
pl*  7.  but  the  reasonableness  or  unreasonableness  of  the  interest  depends 
upon  the  risk ;  Chesterfield  v.  Jansen,  1  Atk.  341. 1  Ves.  Sen.  151.  s.  c. 


96  PRECEDENTS   IN  <  [^CLASS  IX. 


BOXBS. 


Bxecute 
(biil  of  tale). 


No.  CXCVI. 

^A  B(mdfr(m  a  Part  Owner  of  a  Ship  that  another  Part  Owner 
(abroad)  shaU  join  in  Execating  a  Bill  of  Sale. 


Know  all  men,  &c.  (1)  Whereas  {obligor)^  of  &c.,  owner  of  one 
full  half  part  of  and  in  all  that  ship  or  vessel  called  the  of  the 

burthen  of        tons,  or  thereabouts,  now  lying  at  whereof 

is  master,  by  a  certain  writing  or  bill  of  sale  bearing  date 
on  or  about  the  day  now  last  past,  in  consideration 

of  the  sum  of  £  has  granted,  bargained,  sold,  and  assigned 

to  the  said  {bargainee),  the  part  and  share  of  and  in  the  said  ship 
whereof  he  ie  owner  as  aforesud,  and  of  all  and  singular  the  masts, 
sails,  yards,  rigging,  guns,  boats,  and  other  stores,  of  what  nature  or 
kind  soever,  to  the  said  vessel  belonging,  to  hold  the  same  to  the 
sud  (bargainee),  his  executors,  administrators,  and  assigns,  as  there- 
by, relation  being  thereunto  had,  will  more  fully  appear.  And 
WHEREAS  A.  B.  of,  &c.  merchant,  is  owner  of  the  other 

half  part  of  the  said  ship,  and  is  made  party  to  the  said  bill  of  sale, 
but  being  absent  abroad  the  said  {obligor)  hath  undertaken  and 
agreed  with  the  said  {bargainee)  that  he  shall  duly  execute  the  said 
recited  bill  of  sale,  or  otherwise  by  some  deed  or  writing,  sufficiently 
convey  the  said  half  part  of  and  in  the  said  ship,  with  her  appur- 
tenances, unto  the  said  {bargainee),  and  thereupon  the  said  {bar- 
gainee) paid  unto  the  said  {obligor)  the  sum  of  £  bejng 
the  full  sum  which  the  said  half  part  of  the  said  A.  B.  of 
and  in  the  said  sum  of  £  (the  purchase  money  for  the  said  ship 
CONDITION,  or  vessel)  amounts  unto.  Now  the  condition  of  the  above  written 
obligation  is  such,  that  if  the  said  A.  B.  his  executors,  administra- 
tors, or  assigns,  shall  and  do  within  calendar  months  after  the 
date  above  written,  duly  sign,  seal,  and  execute  the  said  in  part  recited 
writing  or  bill  of  sale  of  the  said  half  part  of  the  said  ship  to  the 
said  {bargainee)  as  aforesaid,  or  otherwise  by  some  other  deed  or 
writing  duly  executed,  sufficiently  convey  and  assure  the  said  half 

ObBgftiion.  ( 1 )  See  ante,  p.  77  ;  also  78,  notes. 
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pirt  of  and  in  the  said  ship  with  her  appurtenances,  in  and  by  the 
ttid  in  part  recited  bill  of  sale,  intended  to  be  sold  unto  the  said 
(hairgainee)^  his  executors,  administrators,  and  assigns,  as  by  him  or 
them,  or  their  counsel,  shall  be  reasonably  advised  and  required. 
ksD  if  in  the  mean  time,  and  until  the  said  half  part  of  die  said 
A.  B.  of  and' in  the  said  ship  with  her  appurtenances  shall  be 
fidfidently  and  actually  sold  and  conveyed  as  aforesaid,  the  said 
(bargainee),  his  executors,  administrators,  and  assigns,  shall  and  do 
peaceably  and  quietly  have,  hold,  possess,  and  enjoy  the  said  half 
pot  of  uid  in  the  said  ship  or  vessel  with  her  appurtenances  belong- 
ing to,  and  whereof  the  said  A.  B.  is  owner,  widiout  any  let,  suit, 
trouble,  denial,  or  interruption,  of  or  by  the  said  A.  B.  his  exe- 
eaton,  administrators,  or  assigns,  or  any  other  person  or  persons 
whateocTcr.     THEN,  &c. 


BOITM. 

ExectUe 
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WfinruB, 


omcc). 


No.  CXCVII. 

Bond  far  an  Infant  to  Execute  Conveyance  when  of  age  (1). 


Know  all  men,  &c.  (2)  Whereas  the  above  named  (obligor)  is 
seised  of  an  estate  in  fee  simple  of  certain  messuages,  lands,  and 
hereditaments,  situated  at  in  the  county  of 

jointly  with  his  brother  {the  infant)  of,  &c.  under  or  by  virtue  of 
the  last  will  and  testament  of  A.  B.  their  late  father,  deceased. 
And  whereas  the  said  {infant)  is  at  present  under  the  age  of 
twenty-one  years,  being  of  the  age  of  years  only,  or 

thereabouts.  And  whereas  the  said  {obligor)  hath  contracted  with 
the  said  {obligee)  on  the  part  of  himself  and  his  said  brother,  for  the 
sale  to  him  of  the  entirety  of  the  sai^  hereditaments  at  the  sum  of 
£  .      And  whereas  the  said  {obligee)  hath  agreed  to 

complete  his  said  purchase  upon  the  said  {obligor)  entering  into  the 
above  written  obligation  for  the  conveyance  and  confirmation  of  the 
said  {infant)  on  his  attaining  the  age  of  twenty-one  years ;  and  by 
indentures  of  lease  and  release,  already  prepared  and  engrossed,  the 
lease  bearing  or  intended  to  bear  date  the  day  next  before  the  date 
of  the  release,  and  the  release  bearing  or  intended  to  bear  even  date 
with  the  above  written  obligation,  and  made,  or  expressed  to  be 
made,  between  the  said  {obligor)  of  the  first  part,  the  said  {infant) 
of  the  second  part,  and  the  said  {obligee)  of  the  third  part  [or  as  the 


Bond  or  cove-  (1 )  A  bond  or  covenant  to  procure  another  to  convey,  is  good  and 
nant  to  procure  binding  at  law  upon  the  obligors,  although  without  consideration,  Brad- 
anothcr  to  con-  gjjj^^  y^  Sutton,  Colles,  P.  C.  25 ;  and  i£  the  party  have  legal  power  to 
vey,  good  at  law.  ygquj^e  performance  it  will  also  be  enforced  in  equity.     Anon.  2  Ch. 

Ca.  53,  Costigan  v.  Hastier,  2  Sch.  and  Lef.  166. 

Infant  reversioner  made  party  to  a  lease  by  tenant  for  life,  tenant  for 
life  died,  infant  executed  after  death  of  tenant  for  life  (query  whether 
of  age  ?)  held,  did  not  make  good  the  lease.    Ludford  v.  Barber,  1  T. 

R.  86. 
Obligation.  (2)  See  the  obligatory  part  of  a  bond,  ante,  p.  77 ;  73,  notes. 
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coie  may  be]^  the  said  messuages,  lands,  aid  hereditaments,  aire  piuu        ■*""*•' 
ported  to  be  conveyed  by  the  said  {Migor)  and  the  said  (infomt)  to  Etecyu  {etmo^ 
fli€  said  {abUgeey  and  his  heirs,  in  consideration  (1)  of  the  stun  of        ^"^ 
£  patt  of  the  said  sum  of  £  paid  by  him  to 

the  said  {obligor)^  and  the  residue  thereof  invested  in  the  purchase 
«f  Bank  Annuities  in  the  names  of  certain  trustees  for  the 

benefit  ef  the  smd  in&nt.  Now  the  condition  of  the  above  written  condition. 
obligation  is  such,  that  if  the  said  (infant}  do  and  shall  within  the 
space  of  one  calendar  month  next  afler  he  shall  have  attained  the 
age  of  twenty-one  years,  or  in  case  of  his  departing  this  life  before 
he  shall  have  attuned  that  age,  then  if  the  heir  (2)  or  heirs  at  law 
of  him  the  said  {infant)  do  and  shall,  within  one  calendar  month 
next  after  his  decease,  or  sooner  if  may  be,  at  the  request  and  proper 
costs  and  expence  of  the  said  (obligee)^  his  heirs  or  assigns,  convey 
ind  assure,  either  to  him  the  said  {Migee),  his  heirs  or  assigns,  or 
as  he  or  they  shall  direct,  by  such  deeds  and  conveyances,  or  other 
acts  and  assurances  in  the  law,  as  his  or  their  counsel  shall  advise, 
the  moiety  or  half  part  of  him  the  said  {infant)^  of  or  in  All  and 
angular  the  said  mQ38uages,  lands,  tenements,  and  hereditaments, 
vith  the  appurtenances,  free  from  all  right  and  title  to  dower,  if  any, 
of  the  then  wife  of  the  said  {infant),  or  of  his  heirs,  and  all  other 
charges,  liens,  and  encumbrances  by  him  or  them  made  or  occa- 
sioned, and  that  without  any  fiirther  consideration  to  be  paid  by  the 
said  (obligee),  his  heirs  or  assigns,  than  is  hereinbefore  mentioned 
for  the  same.  And  also  if  the  said  {obligor),  his  heirs,  executors, 
or  administrators,  do  and  shall  in  the  mean  time,  and  until  such 
conTeyances  and  assurances  as  aforesaid  shall  be  executed  and  per- 
fected, save,  defend,  keep  harmless,  and  indemnified  the  said  {obligee),^ 
his  heirs,  executors,  and  administrators,  and  his  and  their  goods  and 
chattels,  lands,  and  tenements,  and  the  messuages,  lands,  tene- 
ments, and  hereditaments  aforesaid,  and  the  rents,  issues,  and  profits 


(1)  Sometimes  instead  of  the  purchase-money  being  invested  in  the  Money  remain- 
Handa  of  trustees  for  the  benefit  of  tlie  infant,  as  in  the  case  supposed  i°g  i"  ^^^  of 
in  tlie  text,  it  is  permitted  to  remain  in  the  hands  of  the  purchaser  upon  P»»'cha8cr. 

bis  entering  into  a  bond  for  the  payment  of  it  with  interest  oh  the  infant 
attaining  the  age  of  twenty-one  years,  and  executing  the  conveyance. 
The  form  of  such  a  bond  will  be  found  post, 

(2)  If  the  obligor  be  the  heir  of  the  infant  he  will  upon  the  infant's   Obligor  hdr. 
decease  be  compelled  to  convey,  and  not  be  allowed  to  forfeit  the  pe- 
nalty, as  a  bond  conditioned  to  convey  lands  is  considered  in  equity  as 

an  agreement  for  that  purpose,  and  a  specific  performance  will  be  de- 
creed.   Anon.  Mos.  37. 
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«  of  the  same  from  and  agamst  all  daima  and  demands  to  be  made 
Steeute{wm)ey  thereupon,  or  in  respect  thereof,  by  or  on  the  part  or  behalf  of  the 

said  {infant),  his  heirs  or  assigns,  or  by  or  on  the  part  or  behalf  of 

any  other  person  or  persons  rightfully  claiming,  or  having  tide  to 
chdm  any  estate,  right,  title,  or  interest,  in,  to,  or  conoerning  the 
said  premises,  or  any  part  thereof,  from,  through,  under,  or  in  tnist 
for  him  or  them,  or  by,  through  or  with  his,  their, .  or  any,  or 
either  of  their  de&ult,  means,  or  privity.  THEN,  &c. 
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BOMS* 


Indemnity 


No.  CXCVIII. 

^A  Bond  to  Indemnify  an  Accommodation  Acceptor  or  Indoraer  of 
a  Promissory  Note  or  Bill  of  Exchange. 


Know  ali<  men,  &c.  (1)  Whereas  the  above  bounden  {obUgorJ, 
hj  bill  [or  note]  under  bis  hand,  dated  the  day  of  , 

hath  promised  to  pay  or  order,  months  after  date, 

die  sum  of  £  ,  with  interest  thereon  until  paid.     And 

WHEREAS  the  above-named  {obligee)  at  the  request  and  for  the  debt 
of  the  said  {obligor),  hath  indorsed  the  said  recited  bill  or  note,  and 
hath  thereby  become  chargeable  with  and  for  payment  of  the  said 
sum  of  £  and  interest,  at  the  time  therein  mentioned,  as  by 

the  said  bill  and  indorsement  will  appear.     Now  the  condition  of  condition. 
the  above  written  bond  or  obligation  is  such  that  if  the  said  {obligor), 
his  executors,  administrators,  or  assigns,  do  and  shall  well  and  truly 
pay  the  said  sum  o£  £  ,  for  which  the  said  note  is  so  given, 

and  mterest  thereof,  on  the  day  of  the  payment  therein  mentioned, 
and  in  full  discharge  thereof,  and  thereof,  and  therefrom,  and  from  all 
actions,  suits,  charges,  payments,  and  damages  by  reason  thereof, 
shall  and  do  at  all  times  well  and  sufficiently  save  and  keep  harmless 
and  indemnified  the  said  {obligee),  his  heirs,  executors,  and  adminis- 
trators, and  every  of  them.     THEN,  &c. 


(1)  See  ante,  p.  77. 
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KHrD& 


tndemnUy 
(admimttration). 


No.  CXCIX. 

*A  Bond  to  Indemnify  a  person  paying  a  Debt  to  a  newt  of  Kin 
before  Letters  q^  Administration  obtained. 


ReciUli. 


CONDITION. 


Know  all  men  by  these  presents,  &c.  (1)  Whereas  the 
.above-named  (obligee)  stands  indebted  to  tbe  estate  of  {inie8tate)y 
late  of,  &c.  deceased,  in  the  sum  of  £  ,  as  he  doth  hereby 

acknowledge.  And  whereas  the  said  (intestate)  depaited  due 
life  on  or  about  the  day  of  intestate,  and  b 

insolvent  ciicumstance^  leaving  the  said  (widow)  his  widow,  him 
surviving.  And  whereas  the  said  (widow)  has  solicited  the 
said  (debtor)  to  pay  to  her  the  said  sum  of  ^  ,  sq  due 

from  him  to  the  estate  of  her  said  late  husband  deceased,  without 
obliging  her  to  take  out  letters  of  administration  to  his  effects,  the 
exfease  whereof  would  exhaust  great  part  of  the  ^aid  sum  and  leaye 
her  nearly  destitute  of  support ;  which  in  consideration  of  the  pre- 
mises they  have  consented  to  do,  on  the  said  (obligors)  entering  into  the 
above  written  obligation  with  such  condition  as  is  hereunder  written ; 
and  the  said  (obligee)  hath  accordingly  paid  the  said  sum  o{£  on 

the  day  of  the  date  hereof,  as  she  the  said  (widow)  doth  hereby  acknow- 
ledge. Now  THEREFORE  the  conditiou  of  the  above-written  ebligistion 
is  such,  that  if  the  said  (obligors)  or  either  of  them,  their  or  either  of  tjbieir 
heirs,  executors,  or  administrators,  do  and  shall  from  time  to  time  and 
at  all  times  hereafter,  well  and  sufficiently  save,  defend,  keep  harmless, 
and  indemnified  the  said  (o6/i^ee),hisexecutors  and  administrators,  and 
his  and  their  goods  and  chattels  and  lands  and  tenements,  from  and 
against  all  losses,  costs,  damages,  charges  and  expenses  which  he  or 
they  shall  or  may  bear,  pay,  sustain,  or  be  put  imto  for  or  by  reason 
of  his  the  said  (obligee)  having  paid  to  the  said  (widow)  the  said  sum 
of  ^  ,  so  due  from  them  to  the  estate  of  the  said  (intestate) 

deceased,  as  aforesaid,  or  for  or  by  reason  of  any  matter  or  thing  in 
anywise  relating  thereto.     THEN,  &c. 


OUigation. 


(1)  See  ante,  p.  73,  and  notes  there. 
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No.  CC. 

*  A  Bond  to  Indemnify  a  person  becoming  Bail  on  a  Writ  of 

Error. 


somfs 


Indemnity 
(bail). 


Kkow  all  men,  &c.  (1)     Whereas  a  verdict  in  ejectment  was 
obtained  in  his  Majesty^s  Court  of  ,  against  the  above 

named  {defendants)^  upon  the  demise  of  (plaintiff  )  gentleman,  as 
plaintiff,  at  the  last  summer  assizes,  held  for  the  coimty  of 
And  whe&£ as  the  said  {defendants)  have  since  brought  their  writ  of 
enor  upon  the  judgment  in  ejectment,  to  which  bail  being  required 
to  answer  the  mesne  profits  of  the  lands  and  premises  thereby  re- 
covered,  the  said  (obligee,  one  of  the  defendants)  together  with 
{(dher  defendants)  are  become  bail  to  the  said  writ  of  error,  and  are 
thereby  Uable  to  answer  and  make  good  all  the  rents  and  profits  of 
the  said  lands  and  premises  so  recovered  as  aforesaid.   And  whereas 
preyious  to  and  before  the  giving  such  bail  as  aforesaid  he  the  said 
(obligor J  one  of  the  defendants)  proposed  and  agreed  to  indemnify 
the  said  {obligee)  of  and  from  the  same,  so  far  as  concerned  his  the 
said  {obligor*s)  interest  in  the  said  lands  and  premises  so  recovered, 
in  sach  manner  as  hereinafter  mentioned.     Now  the  condition  of  condition. 
the  above  written  obligation  is  such,  that  if  the  above  bounden  (o&. 
^i^),  his  heirs,  executors,  and  administrators,  or  some  or  one  of 
them,  shall  and  do  from  time  to  time  and  at  all  times  hereafiier,  at 
his  and  their,  own  proper  costs  and  charges,  well  and  sufficiently  save, 
keep  harmless,  and  indemnified,  as  well  the  said  {obligee),  his  heirs, 
executors,  and  administrators,  as  also  his  and  their  real  and  personal 
estates  of  firom  and  against  all  and  all  manner  of  actions,  suits,  judg- 
inents,  executions,  costs,  charges,  damages,  and  expenses  whatsoever, 
vhich  shall  or  may  at  any  time  hereafter  fall^  arise,  happen,  or  come 

(1)  See  ante,  p.  73.     Now  by  the  act  of  6  Geo.  4.  c.  96.     No  exe-  Obligatioji. 
cution  shall  be  stayed  upon  a  judgment  in  a  personal  action  by  writ  of 
^or,  unless  by  special  order  of  the  court  on  recognizance,  under  3  Jac. 
I.e.  8. 
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-  to  him,  them,  or  any  of  them,  for,  by  reason  or  on  account  of  his  the 
^^ip^^      said  {obligee)  being  one  of  the  bail  to  the  said  writ  of  error  as  afore- 

"^  said,  or  otherwise  howsoever  touching  or  concerning  the  same  so  &r 

as  relates  to  the  interest  of  him  the  said  (obligor)  in  the  premises  so 
recovered  as  aforesaid,  and  of  his  being  one  of  the  defendants  there- 
in, and  as  to  his  cost,  charges,  and  damages  thereby  sustaiaed. 
THEN,  &c. 


NO.  CCI.]  CONVEYANCINO,  lOS 


BOMM. 


Indemnity 
(b<utar<(). 


No.  CCI. 

M  Band  to  Indemnify  a  Parish  against  the  maintenance  of  a 

Bastard  Child. 


Know  all  men,  &c.  (1)    Whereas  (mother)  of,  &c.  single  woman  Rtdtak, 
hath  in  and  by  her  voluntary  examination,  taken  in  writing  upon 
oath  before  ,  one  of  his  Majesty'^s  justices  of  the 

peace,  acting  in  and  for  the  said  county  of  ,  declared  that 

she  LB  with  child,  and  that  the  said  child  is  likely  to  be  bom  a  bastard 
and  to  be  chargeable  to  the  said  parish  of  .And 

hath  also  in  and  by  her  said  examination  charged  the  above  bounden 
(father)  with  having  gotten  her  with  child  of  the  said  child,  and 
declared  that  he  is  the  true  and  only  father  thereof  (2).  And 
WHEREAS  the  said  (obligors)  have  agreed  and  undertaken  to  dis- 
charge and  indemnify  the  said  parish  of  from  all  costs 
and  expenses  from  or  on  account  of  such  child.  Now  therefore  the  condition. 
CONDITION  of  the  above  written  obligation  is  such,  that  if  the  said 
(Migors),  or  any  or  either  of  them,  or  either  of  their  heirs,  executors, 
or  admiuistrators,  do  and  shall  from  time  to  time  and  at  all  times 
hereafter  well,  frilly  and  absolutely  indemnify  and  save  harmless,  as 
well  the  above  named  churchwardens  and  overseers  of  the  poor  of  the 
uU  parish  of  ,  and  their  successors  for  the  time  being, 
as  also  all  and  singular  other  the  parishioners  and  inhabitants  of  the 
said  parish  of  ,  for  the  time  being,  of  and  from  all  man- 
ner of  costs,  taxes,  rates,  assessments,  charges,  demands,  and  ex- 
penses whatsoever,  for  or  by  reason  of  the  maintenance  of  the  said 


(1)  See  ante,  p.  73,  and  notes  there. 

(2)  If  the  bond  be  given  after  the  birth  of  the  child,  say, 

^^  Whereas  (mother)^  single  woman,  was  on  the  day  of 

,  delivered  of  a  bastard  child  in  the  parish  of  , 

and  hath  charged  the  above  bounden  (obligor)  with  and  declai:ed  him 
to  he  the  true  and  only  father  thereof,  which  said  bastard  child  is 
iM)w  become  chargeable  to  the  said  parish  of  .^ 
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.  {mother)  during  the  time,  now  to  come,  of  her  pregnancy,  and  for  or 
^bauard?     ^^  rcason  of  the  birth,  maintenance,  and  education  of  the  said  child, 

wherewith  she  is  now  pregnant  as  aforesaifl ;  and  also  of  and  (torn 

all  actions,  suits,  charges,  and  demands  whatsoever  touching  or  con- 
cerning the  same.  And  also  if  the  said  (obligor)^  when  he  shall  be 
thereunto  required  by  any  of  the  parish  officers  of  the  parish  of 
aforesaid,  for  the  time  being,  shall  appear  before  a  justice 
of  the  peace,  and  then  and  there  upon  oath  before  such  justice  de- 
clare how  and  where  the  said  bastard  child  is  provided  for,  kept  and 
maintained,  or  in  case  of  its  death  the  time  and  place  of  its  burial. 
THEN,  &c. 
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No.  ceil. 

HBmd  under  9  and  10  W.  3.  c.  17*  in  the  case  of  a  Lost  Bill  td 

obtain  from  Drawer  another  BiU  (1). 


Know  ali,  men,  &c.  (2)    Wheeeas  a  bill  of  exchange  dated  on  JReoitd. 

or  about  the  day  of  ^  now  last  past,  was  drawn  by 

die  above  named  {drawer)  on  and  accepted  by  {adceptor),  whereby 

the  said  {drawer)  requested  the  said  {acceptor)  two  months  after  the 

date  thereof,  to  pay  to  the  order  of  the  said  {drawer)  the  sum  of 

£  for  value  received,  and  which  said  bill  was  indorsed  by 

the  said  {acceptor)  to  the  above  bounden  {obligor)^  who  claims  to  be 

entitled  to  receive  payment  of  the  said  sum.  And  whereas  the  said 

bill  of  exchange  hath  been  lost  by  the  said  {obligor)  within  the  time 

thereby  limited  for  the  payment  of  the  same,  he  hath,  in  pursuance 

of  the  statute  in  such  case  made  and  provided,  applied  to  the  said 

{drawer),  as  drawer  of  the  said  bill,  to  give  him  another  bill  of 

the  same  tenor  with  the  said  first  mentioned  bill,  which  he  hath 

agreed  to  do.     Now  therefore,  in  pursuance  of  the  said  statute,  condition. 

the  condition  of  this  obhgation  is  such,  that  if  the  above  bounden 

{obligor)  shall  from  time  to  time  and  at  all  times  hereafter  well  and 

efficiently  indemniiy  and  save  harmless  the  said  ,  his  cxe- 

CQtoTs  and  administrators,  against  all  persons  whatsoever,  in  case  the 

said  first  mentioned  bill  of  exchange  so  lost  or  miscarried  shall  be 


(1)  See  ante,  p.  73,  if  with  surety,  and  p.  77  if  without.  Obligation. 

(2)  It  is  provided  by  the  act  9  and  10  Wil.  S-  c.  IT*  that  in  case  of  an  9  aad  lo  WiU 
inland  bill,  payable  after  date,  and  expressed  to  be  given  for  value  re-  ^^  &• 
ceived j  be  lost  before  it  is  payable,  the  drawer  or  acceptor  may  be  re  • 

Quired  to  give  another  of  the  same  tenor  and  date  on  being  indemnified. 
The  usual  species  of  indemnity  offered  Jn  such  cases  is  a  bond  in  the 
above  or  a  similar  form.  But  it  should  be  observed,  that  it  has  been 
much  doubted  whether  the  acceptor  is  compellable  at  law  to  accept  of 
Bach  an  indemnity ;  see  observations  of  Eldon,  Chancellor,  in  ex-parte 
Greenway,  6  Ves.  812.  A  court  of  equity  will  however,  on  refusal  to  pay 
or  accept  of  a  sufficient  indemnity,  decree  payment  with  cost»,  and  see 
/»©»/.  No.  CCIII. 
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Indemmity 
(bOllott), 


found,  and  firom  and  against  all  payments,  actions,  suits,  costs, 
charges,  damages,  expenses,  interests,  claims,  and  demands  irhatso- 
ever,  both  at  law  or  in  equity,  which  shall  or  may  at  any  time  or 
times  hereafter  arise,  happen,  or  accrue  to  or  against  die  said  iobligee\ 
his  executors,  administrators,  or  assigns,  or  to  or  against  any  other 
person  or  persons,  by  reason  or  on  account  of  the  loss,  miscarriage, 
or  mislaying  of  the  same,  or  of  the  same  having  been  found  by 
or  appealing  in  the  possession  of  any  other  person  or  persons. 
THEN,  &c. 


NO.  CCIII.j  CONVEYANCING.  109 


BONM* 


Indfrnitit^ 


No.  CCIII. 


^A  Bond  of  Indemnity  on  paying  a  Lo8t  Bill  (1). 


^ 

Know  all  men,  &c.  (2)    Whebeas  a  certain  draft  or  bill  was  RedtaL 

drawn  on  or  about  the  day  of  last  past,  by  (drawer) 

upon,  and  accepted  by  the  said  {acceptor^  for  the  sum  of  £  , 

payable  days  after  the  date  thereof  to  the  order  of  (pbligee) 

who  indorsed  the  same,  and  which  was  .afterwards  paid  to  Messrs.  (o6- 
%Dr«),  whose  clerk  has  lost  or  mislaid  the  s^id  bill  [as  the  case  may 
le].  And  whereas  the  said  (obligee)^  at  the  special  instance  and  re- 
ijoest  of  the  said  (qbligors)^  hath  agreed  to  pay  them  the  amount  of 
the  said  bill,  on  being  indemnified  by  them  for  so  doing  in  manner 
hereonder  mentioned.  Now  therefore  the  condition  of  the  above  condition. 
written  obligation  is  such,  that  if  the  said  (fibligora)^  any  or  either  of 
them,  their,  any  or  either  of  their,  heirs,  executors,  or  administrators, 
doiind  shall  at  all  times  hereafter  well  and  sufficiently  save,  defend, 
keep  harmless,  and  indemnify  the  said  {acceptor)y  and  also  the  said 
(drawer)^  and  all  and  every  other  person  or  persons  lawfully  in- 
terested in  the  said  draft  or  bill,  and  each  and  every  of  them,  their, 
each  and  every  of  their  heirs,  executors,  and  administrators,  and 
their,  each  and  every  of  their  lands,  tenements,  goods,  chattels, 
and  effects  of,  from,  and  against  all  payments,  accounts,  suits, 
actions,  costs,  charges,  damages,  expenses,  claims,  and  demands 
whatsoever,  both  at  law  and  in  equity,  which  shall  or  may  at  any 
time  or  times  hereafter  arise,  happen,  or  accrue,  or  be  had,  made, 
moved,  brought,  commenced,  sued,  or  prosecuted  against  the  said 
(oocep^or)  and  (drawer),  or  either  of  them,  their,  any  or  either  of 
their  executors  or  administrators,  or  against  any  other  person  or  per- 


(1)  See  ante,  p.  107.  n.  (2). 

(2)  See  ante,  p.  73,  and  notes. 
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■OITDI. 

Indemnity 
(biBlosl). 


sons  whomso^yer,  liable  to  pay  the  same,  by  reason,  means,  or  on 
account  of  the  loss  or  mislaying  of  the  said  draft  or  bill,  or  of  the  said 
^(obligee)  having  paid  the  amount  thereof  unto  the  said  (pbligor)^ 
without  having  delivered  the  same  up  to  be  cancelled,  or  for  or  oil 
account  of  any  thing  in  anywise  relating  thereto,    THEN,  &c. 


NO.CCIV.]  CONVETAHCIKO.  Ill 


aoims. 


Indemmkf 


No.  CCIV. 

^Bond  for  delivering  up  a  Lost  Bond  or  other  Special  Security 
whenfoundj  and  to  indemnify  in  the  meantime. 


Kkow  all  men,  &c.  (1)     Whseeas  the  above  named  {qbligees)^  Reeiub. 
by  a  bond  or  obligation  [or  as  the  case  may  be^  bearing  date  on  or 
ibout  the  day  of  ,  which  was  in  the  year  18  y 

became  bounden  unto  the  above  bound  (pbligor)  in  the  penal  sum  of 
£  ,  conditioned  for  payment  of  the  sum  of  £  , 

on  a  day  then  named,  with  interest  for  the  same  in  the  mean  time, 
after  the  rate  of  £5  per  centum  per  annum  of  lawful  money  of  Great 
Britain.  And  whereas  the  said  (obligor)  having  alledged  that  the 
said  bond  or  obligation  is  lost  or  mislaid  and  cannot  be  found,  the 
said  (obligee)  hath,  at  or  before  the  sealing  hereof,  at  the  request  of 
the  said  (obligor)^  given  the  said  (obligor)  another  bond  or  obligation 
bearing  even  date  with  the  above  written  obligation,  for  the  payment 
of  the  said  sum  of  i?  ,  on  the  day  of  ,  which 

viU  be  in  the  year  ,  together  with  interest  for  the  same 

in  the  mean  time,  after  the  rate  aforesaid  (being  the  same  principal 
and  interest  money,  and  time  of  payment,  at  and  for  which  the  said 
in  part  recited  bond  was  given),  upon  4he  promise  of  the  said  (ob- 
ligor) lo  indemnify  him  against  the  said  last  mentioned  bond  by  the 
above  written  obligation.  Now  the  condition  of  the  above  written  condition. 
obligation  is  such,  that  if  .the  said  (obligor)^  his  heirs,  executors,  or 
administrators,  do  and  shall,  and  as  soon  as  the  said  above  in  part 
recited  bond  or  obligation  shall  be  found,  deliver  up  the  same  unto 
the  said  (ooiigee)^  to  be  cancelled  and  made  void.  And  do  and 
shall  at  all  times  hereafter,  in  the  mean  time,  save  and  keep  hai^n- 
less  and  indemnified  the  said  (obligee)^  his  heirs,  executors,  and  ad- 
ministrators, and  his  and  their  lands,  tenements,  goods,  chattels,  and 


(1)  See  form  of  obligation,  ante,  p.  77,  and  73,  notes.  Obiigttion. 
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effects,  and  every  of  them,  from  and  against  the  said  in  part  recited 
bond  or  obligation,  and  from  all  actions  and  suits,  cause  and  causes 
of  actions  and  suits,  costs,  charges,  damages,  and  expenses  irhat- 
soever,  which  he  or  they  shall  or  may  sustain  or  be  put  unto,  for,  by 
reason,  or  on  account  of  the  said  bond  or  obligation  in  any  manner 
ox  wise.    THEN,  &c. 


KO.  CCV.l  COKVETANCIKO.  IIS 


IndetMufy 
(cosft). 


No.  CCV. 

Indemmfy  on  unwiUing  Pk 
against  Costs  of  a  Suit. 


Ekow  all  men,  &c.  (1)  Whereas  A.  D.  of,  &c.  [recite  prelimi-  HcdtaUr. 
nofy  matter}'  And  whereas  the  said  {obligor)  hath  agreed  to 
pay  all  such  -costa  and  expenses  of  the  said  suit,  and  to  save  the 
Slid  {oUigee)  harmless  from  all  costs  and  expenses  already  incurred 
or  hereafter  to  be  sustained  by  reason  of  his  being  made  a  party  to 
[w  defendant  in]  the  said  action  [or  suit].  And  also  that  the 
laid  {cbiigor)  shall  take  upon  himself  the  prosecution  [or  de- 
ienoe]  of  the  same,  and  of  any  fiiture  action  or  suit  concerning  the 
matters  aforesaid.  Now  the  condition  of  the  above  written  obli-  condition 
gation  is  such,  that  if  the  above  bounden  {obligor),  his  heirs,  execu- 
tors and  administrators,  do  and  shall  from  time  to  time,  and  at  all 
times,  well  and  duly  pay  and  satisfy  unto  the  said  {obligee),  his 
oecaCors  or  administrators,  or  unto  his  attorney  or  solicitor,  all  such 
costs  and  charges  as  shall,  can  or  may,  at  any  time  or  times,  be  de- 
manded of  or  from  the  said  {obligee),  his  executors  or  administrators, 
far  the  said  prosecution  [or  defence]  of  the  said  action  at  law  [or  the 
said  soit  in  equity]  now  depending  in  the  said  court  of  , 

or  any  wise  rdating  thereto,  and  do  and  shall  well  and  sufficiently 
save,  defend,  keep  harmless  and  indemnified  the  said  {obligee),  his 
executors  and  administrators,  and  his  and  their  lands  and  tenements, 
goods  and  chattels,  from  and  against  all  costs,  charges,  damages  and 
expenses  whatsoever,  which  he  or  they  shall  or  may,  at  any  time  or 
tames  suffer,  sustain  or  be^put  unto  in  the  prosecution  [or  defence]  of 
die  said  action  [or  of  the  said  suit]  or  in  the  prosecution  [or  defence] 
rf  any  other  acdon  or  suit  whatsoever  which  may  be  prosecuted  or 
commenced  by  the  said  {obligor)  [or  against  the  said  obligee)],  his 
^^&is,  executors  or  administrators,  in  relation  to  the  said  matters  or 
dungs,  or  in  any  way  concerning  the  same.     THEN,  &c. 


(1 )  See  ante,  p.  77,  and  73,  notes.  Obligation. 
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{coventmts). 


No.  ccvr. 

*A  Bond  to  Indemnify  a  Master  on  discharging  his  Apprentice 

against  Covenants  in  the  Articles. 


Recital.    '        Know  ALL  MEK»  &c.  (1)    Whe&eas  {appreniice)^  son  of  theabore 

bonnd  (pbligor)^  by  indenture  of  apprenticeship  bearing  date  on  or 
about  the  day  of  bound  himself  unto  the  above  named 

{obligee)  to  serve  him  as  an  apprentice  for  the  term  of  yean 

firom  the  date  of  the  said  indenture,  upon  the  terms  therein  men- 
tioned, as  in  and  by  the  said  indenture  of  apprenticeship  will  more 
fully  appear.  And  whereas  the  said  (obligee),  by  the  desire  of  the 
said  {apprentice),  and  with  the  consent  and  approbation  of  the  sud 
(obligor),  hath  agreed  to  discharge  his  said  apprentice  from  his  ser^ 
vice,  and  permitted  him  to  relinquish  his  said  apprenticeship,  and 
hath  cancelled  the  said  indenture,  upon  the  execution  of  the  above 

CONDITION*  written  obligation  to  him  by  way  of  indemnity.  Now  the  condi- 
tion of  this  obligation  is  such,  that  if  the  above  bounden  (obligor), 
his  heirs,  executors  or  administrators,  do  and  shall  from  time  to  time, 
and  at  all  times  hereafter,  save,  defend,  keep  harmless  and  indem- 
»  nified  the  said  (obligee),  his  executors  and  administrators,  and  his 

&ai  their  goods  nud  chattels,  and  lands  and  tenements,  from  and 
against  all  and  every  the  covenants,  declarations  and  agreements  in 
the  said  in  part  recited  indenture  of  apprenticeship  contained  on  the 
part  of  the  said  (obligee),his  executors  or  administrators,  and  which  are 
or  were  to  be  performed  or  observed,  and  from  and  against  all  and  eveiy 
action  and  actions,  suit  and  suits,  costs,  charges,  damages  and  ex- 
penses whatsoever,  which  shall  or  may  be  prosecuted,  brought,  com- 
menced or  happen  or  be  occasioned  to  him  or  them,  for  or  by  reason, 
or  under  or  by  virtue  of  the  said  indenture,  or  any  of  the  covenants, 


Obligation. 


(1)  See  anie,  p.  77,  and  73,  notes. 
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dechrations  or  agreements  therein  contained,  relating  to  or  concem- 
iog  any  matter  or  thing  to  be  henceforth  or  hereafter  performed  or 
observed  as  aforesaid,  or  for  or  by  reason  of  any  sum  or  sums  of 
money  by  him  the  said  (obligee)  received  with  the  said  {apprentice) 
\s]  way  of  premium  or  otherwise,  or  for  the  repayment  or  return 
diereo^  or  of  any  part  thereof,  or  in  relation  to  any  of  the  said  mat* 
ten  or  things,  or  any  of  them.    THEN,  &c. 


IndemnUy 
(cooenanlt). 
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Indemnity 

{dAu 

copofineftkip)* 


No.  CCVIL 

*Bond  from  a  surviving  Partner  to  Indemnify  the  Executor  of  a 

deceased  Partner  from  Debts. 


Reciul  Know  all  hex,  &c.  (1)    Whereas  the  above  named  {<Mgee\ 

executor  of  {deceased  partner)^  late  of,  &c.  by  indenture  under 
his  hand  and  seal,  bearing  even  date  with  the  above  written  obliga- 
tion-, (in  pursuance  of  a  covenant  in  that  behalf  contained  in  certain 
indentures  of  copartnership,  bearing  date  on  or  about  the 
day  of  ,  in  the  year  ,  and  made  between,  &c.)  {pras^ 

case  may  be)  hath  assigned  and  released  unto  the  said  {surviving  part- 
ner) for  his  own  proper  use,  the  one  fiill  and  equal  half  part,  and  all 
other  the  part  and  share  belonging  to  him  the  said  (obligee)  as  ex- 
ecutor as  aforesaid,  of,  in,  and  to  the  goods,  debts,  monies,  and 
things  belonging  to  the  said  joint  stock  in  trade  between  the  said 
parties  at  the  time  of  the  decease  of  the  said  {deceased  partner)^  as 
by  the  said  indenture  of  assignment  and  release,  relation  being  there- 

coNDiTiON.    unto  had,  will  more  fiilly  appear.      Now  the  condition  of  the 

above  written  obligation  is  such,  that  if  the  said  {obligor)^  his  exe- 
cutors and  administrators,  do  and  shall,  pursuant  to  the  covenants 
in  that  behalf  contained  in  the  said  indentures  of  copartnership,  dis- 
charge and  at  all  times  hereafter  save  and  keep  harmless  and  in- 
demnified the  said  {eofecutor),  his  heirs,  executors,  and  administra- 
tors, and  his  and  their  lands,  tenements,  goods,  and  chattels,  and  Ae 
lands,  tenements,  goods,  and  chattels  of  the  said  {deceased  partner) 
deceased,  of  and  from  all  and  every  the  debts  and  sums  of  money 
which  at  the  time  of  the  decease  of  the  said  {deceased  partner)  were 
due  and  owing  by  and  from  the  said  partners,  and  which  on  the  day 
of  the  date  hereof  are  yet  due,  owing,  and  undischarged  to  aU  or  any 
person  or  persons  whatsoever,  upon  account  of  the  said  late  joint  trade 


Obligation. 


(1)  See  form  of  obligation^  ante^  p.  77^  and  7S,  notes. 
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ind  oopartnerBhip,  and  of,  from,  and  against  all  and  all  manner  of  . 

actions,  suits,  costs,  charges,  and  damages  which  shall  or  may  be      '^"f^!?^ 

OGmmenced,  sued,  prosecuted,  recovered,  or  awarded  against  the  said   copartnenh^). 

(&tecutor)y  his  executors  or  administrators,  or  which  he  or  they  may  -""——— 

rastain  or  be  put  unto  for  or  by  reason  of  the  said  debts  and  sums 

flf  money,  or  any  of  them  in  anywise  howsoever.    THEN,  &c. 


BOMIM. 


Ifidemmiiy 
(defixt  of  title). 
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No.  CCVIII. 

J  Bond  to  a  Purchaser  as  an  Indemnity  against  a  Defect  of 

Title. 


Recital  of  con« 
yeyimce  to 
obligee. 


CONDITION. 


Enow  all  men,  &c.  (1)  Whereas  by  indentures  of  lease  and 
release,  the  lease  bearing  date  the  day  next  before  the  date  of  tlie 
release,  and  the  release  bearing  or  iWnded  to  bear  even  date  here- 
with,  and  made  or  expressed  to  be  made,  between,  &c.  certain  mes- 
suages, farms,  lands,  and  hereditaments  therein  described,  and  men- 
tioned to  be  situated  at,  &c.  were  granted,  and  released,  or  otherwise 
assured  by  the  said  {obligor)  unto  and  to  the  use  of  the  {obligee),  his 
heirs  and  assigns  for  eter  {or  as  the  case  may  be).  And  whereas 
since  the  execution  of  the  said  indenture  it  has  been  discovered  or 
conjectured  that  some  legal  or  other  interest  in  or  concerning  the  said 
hereditaments  is  outstanding  and  subsisting  in  or  elsewhere, 

and  it  has  therefore  been  proposed  and  agreed  that  the  said  {obligor) 
shall  give  his  bond,  with  such  condition  as  hereafter  mentioned,  for 
indemnifying  the  said  {obligee)  against  all  claims  or  demands  which 
may  hereafter  be  made  in  respect  thereof.  Now  the  condition  of 
the  above  written  obligation  is  such,  that  if  the  above  bounden  {ob- 
^igor)y  his  heirs,  executors,  or  administrators,  do  and  shall  from  time 
to  time,  and  at  all  times  hereafter,  save  harmless  and  keep  indemnified 
the  said  {obligee)^  his  heirs  (2),  executors,  administrators,  and  as- 
signs, from  and  against  the  said  {obUgor)j  his  heirs  and  assigns,  and 
also  from  and  against  all  and  every  legal  and  equitable  estate,  right, 
title,  interest,  claim  and  demand  whatsoever  to  be  at  any  time  or 
times  hereafter  made,  challenged,  or  demanded  by  any  person  or  per- 
sons whomsoever,  in,  to,  or  out  of  the  messuages,  farms,  lands,  and 
hereditaments,  in  or  by  the  said  in  part  recited  indentures  of  lease 
and  release,  or  either  of  them,  granted  and  released,  or  otherwise  as- 


Obligatlon. 
Leasehold. 


(1)  See  antCy  p.  77,  and  73,  notes. 

(2)  If  the  estate  be  leasehold,  omit  the  word   '<  heirs"  here  and 
throughout,  when  applied  to  tlie  obligee. 
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sored  or  intended  so  to  be,  or  in,  to,  out  of,  or  respecting  any  part 
diereof,  or  their  appurtenances ;  and  of,  from,  and  against  all  loss, 
costs,  charges,  damages,  and  expenses  which  he  the  said  {obligee)^ 
his  heirs,  executors,  administrators,  or  assigns,  shall  or  may  pay  or 
nstam,  by  means  or  in  consequence  of  any  such  estate,  right,  title, 
interest,  claim  or  demand,  so  and  in  such  manner  that  he  the  said 
((Mgee)f  his  heirs,  executors,  administrators,  and  assigns,  shall  and 
maj  at  all' times  hereafter  have,  hold,  and  enjoy  the  same  messuages, 
{arms,  lands,  and  hereditaments,  with  their  appdrtenances,  and  re* 
cei?e  and  retain  the  rents,  issues,  and  profits  thereof,  without  any 
let,  suit,  hindrance,  interruption,  or  denial  of  or  by  the  said  (obligor)  y 
his  heirs,  executors,  administrators,  or  assigns,  or  of  any  other  person 
or  persons  whomsoever.     THEN,  &c. 


Jndemmfy 
{d^ea  if  me). 


^ 


aOMIM. 


(dower). 
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PRECEDBNTB  IN 


[class  IX. 


No.  CCIX. 

B(md  from  Vendor  or  other  Grantor  to  Indemnify  a  Purchaser  w 

Grantee  against  a  Wife's  Dower  (1). 


Enow  all  men^  &c.  (2)  Whereas  (3)  the  said  (obligee)  hath 
purchased  of  the  said  {obligor)  \pr  the  said  obligor  has  borrowed 
of  the  said  {obligee)  the  sum  of  £  upon  the  security  of,  &c. 

or  as  the  case  may  be^  certain  freehold  hereditaments  situated 
at  ,  particularly  described  in  certain  indentures  of  lease 

and  release,  the  lease  bearing  date  the  day  next  before  the  release, 
and  the  release  bearing  even  date  with  the  above  written  obligation; 
and  by  the  same  indentures  the  same  hereditaments  have  been  or  are 
expressed  or  intended  to  be  conveyed  to  him  the  said  {purchaser) 
and  his  heirs,  free  from  encumbrances.  And  wheueas  {unfe)  the 
wife  of  the  said  {vendor)  hath  a  dtle  to  dower  in  the  said  here- 
ditaments, but  she  being  of  great  age  and  the  premises  of  8maU..yalue, 
the  said  {purchaser)  hath  agreed  to  accept  c£  the  security  of  the 
above  written  obligation  in  lieu  of  a  fine  being  levied  of  the  said 
CONDITION,    premises.     Now  the  condition  of  the  above  written  obligation  is 

such,  that  if  the  said  {vendor)^  his  heirs,  executors  or  administrators 
do  and  shall  from  time  to  time,  and  at  all  times  hereafter,  well  and 


CoveiuknU 
Obligation. 

Recitab. 


(1)  A  bond  seems  preferable  to  a  covenant  for  this  purpose;  see  Wil- 
son V.  Knul^lv,  7  East,  128. 

f  2)  For  the  form  of  the  obligatory  part  of  a  bond,  see  anUf  p.  77» 
and  73,  notes. 

(S)  As  the  extent  of  the  condition  of  an  indemnity  bond  may,  on  ac- 
count of  the  strictness  with  which  such  bonds  are  construed,  be  re- 
strained by  the  recitals,  though  the  words  of  the  condition  import  a 
larger  liability  than  the  recittus  contemplate,  Pearsall  v.  Summersett,  4 
Taunt.  593,  unless  where  nothing  is  mentioned  in  the  condition  but  what 
relates  to  the  matter  recited,  Sansom  v.  Bell,  2  Campb.  39 ;  Liverpool 
Waterworks  v.  Atkinson,  6  East,  507.  S.  C.  2  Smith,  6S4i.  S.  C;  it  is 
'proper  that  such  recitals  should  be  made  as  may  serve  to  shew  the  real 
mtent  of  the  parties.  '  , 
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effectually  protect,  save  hannless  and  keep  indemnified  him  the  said 
{purchaser) y  his  heirs,  executors,  administrators,  and  assigns,  and 
his  and  their  estates  and  effects,  and  in  particular  the  hereditaments 
and  premises  comprised  in  the  said  in  part  recited  indentures  of  lease 
and  release  [//r  as  tite  case  may  6e],  and  every  part  and  parcel 
thereof,  and  the  rents,  issues,  and  profits  of  the  same,  of,  from, 
and  against  all  and  all  manner  of  any  estate,  right,  or  title 
of,  in,  or  to  dower,  at  the  common  law,  or  by  the  custom,  or 
otherwise  howsoever,  to  which  she  the  said  iwife)  now  or  at 
any  time  hereafter  (1)  shall  or  may  be  entitled  to,  in,  out  of, 
or  in  relation  to  the  said  hereditaments  or  any  part*  thereof,  as  the 
widow  or  relict  of  the  said  (vendor) ;  and  also  of,  from  and  against 
all  and  all  manner  of  actions,  suits,  proceedings,  and  claims  and 
demands  whatsoever,  both  at  law  and  in  equity,  or  otherwise,  of 
or  by  her  the  said  (ivife)^  her  executors,  administrators,  or  as- 
signs, for  or  in  respect  thereof,  and  all  costs,  charges,  damages,  and 
expences  by  reason  of  or  in  relation  thereto.     TH  £N^  &c. 


BONDS. 

Indcmniiy 

{(iutoer). 


(1)  If  the  bond  be  given  to  a  mortgagee,  add 
^^  So  long  as  the  said  principal  and  interest  money  or  any  part 
thereof  shall  remain  as  security  upon  the  said  premises. 


Mortgagee. 


SUP.— fcVOL.  II. 
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PRECEDENTS  IN 


[class  IX. 


BOKDS. 


Indemnity 
(jground  rent). 


No.  CCX. 

*A  Bond  to  Indemnify  a  Purchaser ^  or  other  person,  against  Ground 

Rents  chargeable  upon  Premises. 


Kxow  ALL  MEN,  &c.  (1).  Whereas,  &c.  [rccite  original  lease 
and  under  lease  made   subject  to  ground  rents,  and  agreement 

CONDITION,  for  indemnity].  Now  therefore  the  condition  of  the  above  written 

obligation  is  such,  that  if  the  said  {obligor),  his.heirs,  executors  or 
administrators,  do  and  shall  from  time  to  time,  ^  and  at  all  times 
hereafter,  well  and  truly  pay  or  cause  to  be  paid,  or  otherwise  well  and 
effectually  protect,  defend,  save  harmless  and  keep  indemnified  the 
said  {obligee),  his  executors,  administrators  and  assigns,  and  his, 
their  and  every  of  their  goods  and  chattels,  and  lands  and  tenements, 

'  from  and  against  the  said  ground  rent  or  annual  sum  of  £  ;  and 

from  and  against  all  and  all  manner  of  actions,  suits,  distresses,  en- 
tries, losses,  costs,  charges,  expenses  and  damages  whatsoever,  which 
he  the  said  {obligee),  his  executors,  administrators  or  assigns,  shall  or 
may  sustain  or  be  put  unto,  through  or  by  reason  of  any  neglect  or 
default  in  payment  thereof,  or  of  any  part  thereof,  or  for  or  on 
account  of  him  the  said  {obligee),  his  executors,  administrators  or 
assigns,  subtracting  or  withholding  any  part  or  proportion  of  the  rent 
or  annual  sum  in  or  by  the  said  lastly  in  part  recited  indenture  of  lease, 
reserved  so  that  such  rent  or  money  to  be  so  subtracted  or  withheld 
do  not  at  any  time  exceed,  and  be  for  the  only  and  sole  purpose  of 
paying  and  satisfying  the  said  ground  rent,  or  other  annual  sum 
then  lawfully  due  and  payable,  and  for  interest,  he  the  said  {obligee), 
his  heirs,  executors  or  administrators,  shall  be  liable  to  pay,  under  or 
by  virtue  of  the  said  firstly  hereinbefore  in  part  recited  indenture  [<w 
order  of  assignment]  of  lease,  for  or  in  respect  of  the  said  premises, 
and  so  that  the  same  rent  or  sum  so  to  be  subtracted  or  withheld,  be 
actually  bon&  Jide  paid  and  applied  in   satisfaction  of  the  said 


Obligation. 


( 1 )  See  ante,  p.  77,  and  p.  73,  notes. 
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ground  rent  or  annual  sum  aforesaid ;  and  moreover,  if  the  said 
(obligor)j  his  heirs,  executors  and  administrators,  do  and  shall  from 
time  to  time,  and  at  all  itimes  hereafter,  well  and  truly  pay,  or  cause 
to  be  paid  forthwith  unto  the  said  {obligee)^  his  executors,  adminis* 
trators  and  assigns,  all  such  sum  and  sums  of  money  as  he  the  said 
[obligee),  his  executors,  administrators  or  assigns,  shall,  by  suit  or 
action,  or  other  proceedings  at  law  or  in  equity,  be  compelled  or 
compellable  to  pay,  or  shall  actually  pay,  for  or  in  respect  of  such 
ground  or  other  rent  aforesaid,  over  and  above  the  rent  and  sum  re- 
served or  made  payable  by  the  hereinbefore  secondly  in  part  recited 
indenture  of  lease,  or  indenture  of  assignment,  or  on  account  of  any 
such  subtraction'or  withholding  of  such  rent  or  sum  as  aforesaid,  or 
for  or  on  account  of  his  or  their  paying  or  having  paid  the  said  ground 
rent  or  annual  sum  of  <£  ,  or  any  part  thereof,  or  any  other 

natter  or  thing  relative  to  all,  any  or  either  of  the  premises  afore- 
said.    THEN,  &c. 


BOllBa. 


Indemnity 
(jgrou9id  retti). 


k2 
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BONDS. 


JndemnUy 
(name  m  trade). 


No.  CCXI. 


"^Bond  to  Indemnify  a  retiring  Trader  permitting  his  name  to  be 

used  by  his  successor. 


Know  all  men,  &c.  (1).  Whereas,  &c.  [recite  the  facts'].  And 
WHEREAS  the  above  named  {obligee),  at  the  request  of  the  above 
bounden  (obligor)^  hath  consented,  that  during  the  term  of  years 
from  the  date  of  the  above  written  obligation,  he  shall  use  the  name 
of  him  the  said  {obligee)  in  and  for  carrying  on  the  said  trade  or 
business,  in  order  the  better  to  preserve  the  same,  upon  being  in- 
demnified by  means  of  the  above  written  obUgation  against  all  da- 
coxDiTiON.  mages  by  reason  thereof.     Now  therefore  the  condition  of  the 

above  written  obligation  is  such,  that  if  the  above  bounden  {obligor), 
his  heirs,  executors  or  administrators,  do  and  shall  well  and  effectu- 
ally save  harmless  and  keep  indemnified  him  the  said  {obligee), 
his  executors  and  administrators,  and  his  and  their  goods  and  chat- 
tels, of,  from,  and  against  all  and  all  manner  of  actions,  suits,  cause 
and  causes  of  actions  and  suits,  and  all  loss,  costs,  charges,  damages, 
expenses  and  detriment  whatsoever,  by  reason  or  on  account  of  the 
said  {obligor),  •■  his  executors  or  adminstrators,  using  and  exer- 
cising the  said  trade  or  business,  and  dealing  therein  in  the  name 
of  him  the  said  {obligee)  as  aforesaid,  or  by  reason  or  on  account 
of  any  matter  or  thing  relating  thereto  in  any  manner  howsoever. 
THEN,  &c. 

(1)  See  anfe,  p.  77,  and  p.  73,  notes. 
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BOITM. 


Indemnity 
{gheriff'*slevy). 


No.  CCXII. 

■ 

*Bond  to  Indemnify  a  Sheriff  (m  his  selling  Goods  under  an 

Execution, 


Know  all  men,  &c.  (1).    Wheeeas  a  writ  ot  testatum  fieri  facias  Recital  of  writ, 
was  issued  out  of  the  Court  of  at  Westminster,  returnable  **' 

on,  &c.  at  the  suit  of  {plaintiff)  against  (defendant)  of,  &c.  directed 
to  the  sheriff  of  above  named,  whereby  the  said  sheriff 

was  commanded  to  levy,  of  the  goods  or  chattels  of  the  said  {defend- 
ant) within  his  bailiwick,  the  sum  of  £  debt,  and  £ 
for  damages,  costs  and  charges,  with  an  indorsement  upon  the  said  writ 
to  levy  the  sum  of  £  ,  besides  sheriff  "^s  poundage,  officers* 
fees,  and  all  other  incidental  charges  and  expenses  attending  the 
levy.  And  whereas  the  said  sheriff,  upon  receipt  of  the  said  writ, 
by  the  desire  of  the  said  plaintiff,  directed  his  warrant  to  (officer), 
his  officer,  to  levy  the  said  debt  and  damages  upon  the  goods  of  the 
said  defendant,  and  by  virtue  thereof  the  said  officer  did  take  pos- 
session of  divers  goods  and  chattels  in  the  house  of,  or  occupied  by, 
the  said  defendant,  situate  at.  Sec.  aforesaid,  but  which  said 
house  and  goods,  save  the  occupation  thereof  by  the  said  defendant, 
he  the  said  defendant  alleges  were  the  property  and  effects  of 

of,  &c.,  and  not  of  him  the  said  defendant ;  the  same  hav- 
ing, before  the  issuing  of  the  said  execution,  been  bond  fide  sold  by 
the  said  defendant  unto  the  said  for  a  valuable  considera- 

tion in  money,  and  by  bill  of  sale  thereof  conveyed  to  him  for  his 
own  use  \ot  as  the  case  may  be'],  (the  same  being  contained  in  a 
schedule  annexed  to  the  said  bill  of  sale,)  and  notice  hath  accord- 
ingly been  given  to  the  said  sheriff  that  the  said  goods  and  effects 
are  not  the  property  of  the  said  defendant.  And  whereas  the  said 
plaintiff,  on  the  contrary,  alleges  that  the  whole  of  the  said  goor^g 
and  effects  in  and  about  the  said  house  were  and  are  the  property  of 


( 1 )  See  ante,  p.  73,  and  notes  there.  Obligation, 


126 


PRECEDENTS  IN 
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Ittdemtdljf 
{sheriff'*s  levy). 


CONDITIOK. 


the  said   defendant,   and  subject  to  the  said  execution.     [And 
WHEREAS  the  said  sheriff  has  {if  the  case  wa^  so)  been  served  with 
a  rule  to  return  the  said  writ  of  testatum  ^fieri  facias,  and  an  appli- 
cation has  been  made  to  the  Court  of  Eing'^s  Bench,  on  the  part  of 
the  said  sheriff,  to  discharge  the  said  rule,  and  a  rule  to  shew  cause 
was  thereupon  granted,  and  upon  shewing  cause  on  behalf  of  the  said 
plaintiff,  a  rule  was  made  for  discharging  the  said  rule,  to  shew  cause 
upon  the  plain  tiff  ^s  indempifying  the  said  sheriff.]     And  whereas 
the  said  sheriff  [in  pursiumce  of  the  said  rule,  and]  at  the  request  dT 
the  said  plaintiff,  and  upon  being  indemnified  as  above  and  herein- 
after is  mentioned,  has  agreed  to  proceed  to  the  sale  of  the  said 
goods  and  effects,  and  thereupon  to  return  the  said  levy  in  pursu- 
ance of  the  said  writ.     Now  therefore  the  condition  of  the  above 
written  obligation  is  such,  that  if  the  said  {obligars  being  plaint^ 
and  sureties)^  or  any  or  either  of  them,  their,  or  any  or  either  of 
their  heirs,  executors  or  administrators,  shall  and  do  well  and  truly 
save  harmless  and  keep  indemnified  the  said  sheriff,  his  executors 
and  administrators,  and  also  the  under  sheriff,  and  the  said  {officer)^ 
and  all  other  the  officers  and  assistants  of  the  said  sheriff  in  the 
said  execution,  of,  from  and  against  all  costs,  charges,  damages  and 
expenses,  which  he  or  they,  or  any  or  either  of  them,  their,  or  any 
or  either  of  their  heirs,  executors  or  administrators,  shall  or  may  be 
put  unto,  bear,  pay  or  sustain,  or  be  liable  to  bear,  pay  or  sustain, 
for  or  by  reason  of  the  entering  into  the  said  house  and  premises  of 
the  said  (defendant)^  and  taking  possession  of  the  said  goods  and 
effects  as  aforesaid,  or  for  or  by  reason  of  the  continuing  in  the  pos- 
session thereof,  or  the  selling  and  disposing  thereof,  or  making  a  re- 
turn to  the  said  writ  of  testatum  Jieri  faxnas^  that  the  said  sherifT 
has  levied  by  virtue  thereof  the  sum  for  which  the  said  goods  and 
effects  are  and  shall  be  B0I4,  after  deducting  all  the  usual  and  reason- 
able charges  attending  the  said  levy,  and  keeping  possession,  and  of 
the  sale ;  and  also  of,  from  and  against  all  costs,  charges,  damages  and 
expenses  which  the  said  sheriff  or  under  sheriff,  or  his  officers  or 
assistants,  or  any  or  either  of  them,  shall  be  put  unto,  or  shall  bear, 
pay  or  sustain  for  or  by  reason  of  any  action  or  actions,  suit  or  suits, 
which  shall  or  may  be  at  any  time  hereafter  brought  or  prosecuted 
against  the  said  sheriff,  under  sheriff  or  officers,  for  or  by  reason  of 
the  taking  or  continuing  the  possession  of  the  said  goods  or  effects, 
or  any  part  thereof,  or  the  selling  or  disposing  thereof^  or  of  any  part 
thereof  [or  for  or  by  reason  of  any  motion  or  motions  made  or  to  be 
made  to  the  said  Court  of  King's  Bench],  or  in  any  other  manner 
howsoever  relating  thereto.    THEN,  &c. 
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BONDS. 


[Indemnity 

(theriff*9  levy 

nuniey). 


No.  CCXIII. 

^A  Bond  to  Indemnify  a  Sheriff  on  paying  oner  to  a   Creditor 

mo7iey  levied  t$nder  an  Execution. 


Kxow  ALL  MEN,  &c.  (1).    Wheheas  a  y^ritot fieri  facias  was  issued.  ^^*^  of  writ, 

out  of  his  Majesty'*s  Court  of  King^s  Bench  at  Westminster,  and 

there  returnable  on  the,  &c.  directed  to  the  sheriff  of  during 

the  shrievalty  of  the  said  {late  sheriffa)  wherein  {plaintiff)  is  the 

plabtiff,  and  (defendant)  is  the  defendant,  commanding  the  said 

sheriff  to  cause  to  be  made  of  the  goods  and  chattels  of  the  said 

(defendant^  in  his  bailiwick  the  sum  of  £  ,  which  the  said 

{plaintiff^)  recovered  against  him  in  the  said  court  for  a  debt,  and 

also  £  awarded  to  the  said  {plaintiff)  foi;  his  damages,  as 

well  by  the  detaining /the  said  debt,  as  for  costs  and  charges  by  him 

about  his  said   suit,  which  said  writ  of  fieri  facias  is  marked  on 

the  back  thereof  to  levy  £  besides  sheriffs'*  poundage,  officers 

fees,  and  charges  of  levy ;  and  by  virtue  of  such  writ  the  said  late 

sheriff,  by  {officer)  his  officer,  seized  and  took  possession  of  divers 

goods  and  chattels  of  the  said  {defendant),  and  kept  possession  there-^ 

of  until  the  said  {debtor)  paid  to  the  said  late  sheriff  the  said  sum 

of  £  and  the  poundage  thereof,  together  with  the  costs  and 

charges  of  the  said  levy,  and  the  said  sum  of  £  now  remains    ' 

in  the  hands  of  the  saidJate  sheriff.     And  whereas  the  said  late 

sheriff,  on  the  said  sum  of  £  being  paid  to  him,  received  a 

notice  to  {defendants  attorney)  the  attorney  of  the  said  defendant 

in  the  said  action,  purporting  that  the  said  Court  of  King^s  Bench 

would  be  moved  on  the  day  of  Michaelmas  term  then  next,  or 

so  soon  after  as   counsel  could  be  heard,   that  the   said  sum   of 

£  so  Jevied  by  the  said  late  sheriff  as  aforesaid  might  be 

restored  to  the  said  defendant,  and  that  the  said  writ  o(  fieri  facias, 

and  all  proceedings  thereon,  might  be  set  aside,  and  requiring  the 


( 1 )  Sec  anle^  p.  73,  and  notes  there.  Obligation. 
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_  said  late  sheriiF  in  the  mean  time  to  retain  the  said  money  in  his 
r'^^"^    hands.   And  whereas  the  said  {plaintiff^)  having  insisted  that  the 
Twonei/).        said  sheriff  ought  and  is  bound  to  pay  over  to  him  the  said  sum  so 


levied  as  aforesaid,  after  deducting  all  expenses,  and  reasonable  and 
usual  charges,  he  the  said  late  sheriff  hath  consented  and  agreed  so  to 
do,  upon  the  said  {defendant^  y  together  with  the  said  {his 

stirety)^  undertaking  and  agreeing  to  return  back  and  restore  to  him 
the  said  sum,  in  case  the  said  Cpurt  of  King's  Bench  shall  make  any  rule 
or  order  for  that  purpose,  and  to  indemnify  him  in  the  manner  herein- 
after mentioned ;  and  the  said  late  sheriff,  by  the  said  {officer)  his 
officer,  hath  accordingly  paid  over  the  said  sum  of  i?  to  him 

CONDITION,    the  said  {plaintiff').     Now  the  condition  of  the  above  obligation 

is  such,  that  if  the  above  bounden  {obligors^  being  tk£  plaintiff*  and 
his  sureties)  their  heirs,  executors  and  administrators,  or  any  or  either 
of  them,  do  and  shall  well  and  truly  pay  back,  return  or  restore  the 
said  sum  of  £  to  the  said  late  sheriff,  or  to  the  said  {de- 

fendanf)^  or  otherwise,  as  the  said  Court  of  King'^s  Bench  shall  or 
may  order  or  direct,  and  agreeably  to  and  in  compliance  with  any 
rule  or  order  of  the  said  court  to  be  made  for  that  purpose,  and 
also  do  and  shall  well  and  truly  pay  to,  and  save  harmless  and  keep 
indemnified  the  said  late  sheriff  and  his  under  sheriff,  and  the  said 
{officer)  his  officer,  and  all  and  every  other  the  officers  of  the  said 
late  sheriff  employed  in  the  execution  of  the  said  writ  ^i fieri  fajdas^ 
them,  and  /each  and  every  of  them,  and  every  of  their  executors  and 
administrators,  of,  from  and  against  all  payments,  siun  and  sums  of 
money,  losses,  costs,  charges,  damages  and  expenses  which  he,  they 
or  any  or  either  of  them  shall  or  may  bear,  sustain  or  be  put  unto, 
for  or  on  account  or  by  reason  of  his  or  their  having  paid  over  the 
said  sum  of  £  to  the  said  {plaintiff)  contrary  to  the  said 

notice  from  the  said  {defendant)^  or  for  or  by  reason  or  means  of  any 
^'tion  or  actions,  suit  or  suits,  motion  or  motions,  which  shall  or  may 
be  had,  brought,  commenced,  sued,  prosecuted  or  made  against  the 
said  late  sheriff,  or  his  under  sheriff,  or  the  said  {officer)  his  officer, 
or  any  other  of  the  officers  or  agents  of  the  said  late  sheriff  em- 
ployed in  the  execution  of  the  said  writ,  by  the  said  {defendant)^  his 
4ixecutors  or  administrators  in  regard  thereto.     THEN,  &c. 
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No.  CCXIV. 

A  Bond  of  Indemnity  to  a  Surety  hound  for  the  Obligor  (1),  for 

payment  of  a  sum  of  money  (2). 


Ksow  ALL  MEN,  &c.  (3).     Wheeeas  the  above  named  {surety).  Recital*, 
at  the  request  of  the  above  bounden  {obligor),  in  and  by  a  certain 
bond  or  obligation  in  writing  bearing  even  date  with  the  above 
written  obligation,  became  bounden  together  with  the  said  (obligory 
onto  A.  B.  of,  &c.  in  the  penal  sum  of  £  ,  for  securing  the 

payment  umto  the  said  A.  B.  of  the  sum  of  «f  ,  with  interest 

for  the  same  at  the  rate  of  cf  5  per  cent,  per  annum,  on  the 
day  of  next  ensuing  the  date  of  the  said  in  part  recited  bond) 

X^D  WHEEEAS  the  said  {obligor)  being  desirous  of  saving  harm- 


(1)  Where  a  counter-bond  is  given  to  a  surety  who  eventually  pays  the  Surety's  remedy 
debt  of  his  principal,  he  has  an  action  at  law  against  his  principal  H>r  the  igainst  principal 
amount,  and  in  case  of  bankruptcy  may  prove  it  under  the  commission^ 

ex  parte  Cockshott,  3  Brow.  Ch.  Ca.  502.  and  may  even  compel  the  ob- 
ligee to  prove,  who  will  be  a  trustee  for  him  of  the  dividend.  Ex  parte 
Riuhworth,  10  Ves.  409.  But  the  security  for  which  the  debt  was  given 
becomes  void,  and  the  surety  without  such  bond  is  merely  a  simple  con- 
tract creditor  of  the  principal ;  the  rule  in  equity  that  a  surety  is  to  have 
the  benefit  of  all  securities  which  the  creditor  has  against  the  principal, 
being  liniited  to  such  securities  as  continue  to  exist.  Copis  v.  Middle- 
too,  1  Turn.  221 ;  hence  the  expediency  of  a  surety  taking  a  counter 
security- 

(2)  A  surety  may  always  compel  the  principal  to  relieve  lym  of  his 
responsibility  by  payment  of  the  debt,  where  it  is  a  bond  for  payment  of 
money,  but  where  the  bond  is  given  to  protect  against  the  consequenbes 
of  future  contingencies,  as  in  the  case  of  a  bond  of  indemnity  for 
iiHelity,  or  to  account,  the  surety  will  not  be  entitled  to  exonerate  him- 
self, or  to  compel  the  principal  to  make  any  provision  for  preventing  the 
surety  being  thereafter  damnified,  unless  by  means  of  a  counter-bond, 
or  other  security  for  that  purpose  given  at  the  time ;  and  see  Atitrdbus 
V.  Davidson,  3  Meriv.  569 ;  also  ante,  p.  73,  notes. 

(3)  See  the  form  of  this  obligation,  ante,  p.  77;  as  to  which  it  may 
he  observed,  that  a  surety  is  in  no  case  liable  beyond  the  penalty  of  the 
bond,  however  large  the  debt  and  costs.  Antrobus  v.  Davidson,  ub.  sup. 
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less  the  said  {surety)  against  any  loss  or  detriment  which  he  may 
Indemnity  sustain  by  reason  of  his  having  so  become  such  surety  as  aforesaid, 
'- —  hath  agreed  to  enter  into  the  above  written  obligation  with  such 


condition  for  making  void  the  same  as  hereinafter  is  expressed.   Now 
CONDITION.    THE  CONDITION  of  the  above  written  obligation  is  such,  that  if  the 

above  boimden  {obligor),  his  heirs,  executors,  or  administrators,  do 
and  shall  well  and  truly  pay,  or  cause  to  be  paid  unto  the  said 
A.  B.  his  executors,  administrators  or  assigns^  the  said  sum  of 
£  ,  with  interest  for  the  same  after  the  rate  of  .£^5  per  cent. 

per  annum,  on  the  day  of  next  ensuing  the  date  of 

the  said  recited  obligation,  according  to  the  true  intent  and  meaning 
of  the  condition  thereunder  written,  and  in  ftill  discharge  and  satis- 
faction of  the  said  bond  or  obligation ;  and  if  the  said  {obligor),  his 
heirs,  executors  or  administrators,  shall  and  do  from  time  to  time, 
and  at  all  times  hereafter,  save,  protect,  keep  harmless  and  indem- 
nified him  the  said  {surety),  his  heirs,  executors  and  administrators, 
and  his,  their  and  every  of  their  lands  and  tenements,  and  goods 
and  chattels,  of,  from  and  against  the  said  sum  of  £  and  m- 

terest,  and  all  other  sums  of  money,  costs,  charges,  damages  and  ex- 
penses whatsoever  [which  he  th^  said  {surety),  his  heirs,  executors 
or  administrators,  or  any  or  either  of  them,  shall  or  may,  at  any 
time  or  times  hereafter,  bear,  sustain  or  be  put  unto,  or  become 
liable  to  pay],  by  reason  or  on  account  of  the  said  in  part  written 
bond  or  obligation,  or  any  matter  or  thing  in  any  wise  relating  there- 
to.   THEN,  &c.  or  else,  &c. 
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No.  CCXV. 

*J  Bofidto  Indemnifya  Surety  (l)/rom  the  payment  of  an  Annuity, 


Ekow  all  men,  &c.  (2)     Whebeas^  &c.  [recite  bond  and  other  * 

%eeunt%es\.  And  whereas  the  said  {obligor)^  in  consideration 
of  the  said  {obligee)  being  no  otherwise  made  party  to  the  above 
mentioned  securities  than  as  surety  for  the  said  {obligor)^  and  having 
joined  therein  out  of  friendship  only  to  the  said  (o6/^ior),  he  the 
said  {obligor)  is  desirous  to  indemnify  him  from  any  loss  or  detriment 
vhich  may  .arise  to  him  therefrom,  and  hath  accordingly  agreed  to 
enter  into  the  above  written  obligation  for  that  purpose.  Now  the  condition. 
CONDITION  of  the  above  written  obligation  is  such>  that  if  the  above 
bounden  {obligor)^  his  heirs,  executors,  or  administrators,  do  and 
shall  from  time  to  time  -at  all  times  hereafter,  well  and  effectually  \ 

keep  harmless  and  indemnified  the  above  named  {Migee)^  his  heirs, 
executors,  administrators,  and  assigtas,  their  and  every  of  their  lands, 
tenements,  goods,  chattels,  and  effects,  of,  from,  and  against  the 
above  in  part  recited  indenture  and  bond  or  obligation,  and  the  judg- 
ment to  be  entered  up  thereon  in  pursuance  of  the  said  warrant  of 
attorney ;  and  of,  from  and  against  all  and  any  sum  and  sums  of 
money,  payment  and  payments  whatsoever,  which  shall  or  may  be- 
come due  or  payable,  or  which  are  or  is  secured  or  intended  to  be 
secured  or  made  payable  thereby  or  by  virtue  or  in  consequence 
thereof  or  of  either  of  them,  or  of  the  said  annuity,  yearly  rent- 
charge  or  annual  sum  thereby  or  by  either  of  them  granted,  secured 
or  made  payable,  or  any  arrears  or  default  in  payment  thereof,  or  any 
part  or  proportion  thereof,  by  the  said  {obligor),  his  heirs,  executors, 
or  administrators ;  and  of,  from  and  against  all,  every  and  all  manner 
of  action  and  actions,  suit  and  suits,  process  and  processes,  proceed- 


(1 )  See  notes,  ante,  p.  129. 

(2)  See  ante,  p.  77,  and  p.  73,  notes.  Obligation. 
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ing  and  proceedings,  and  cause  and  causes  thereof  whatsoever, 
whether  at  law  or  in  equity,  costs,  charges,  damages,  expenses,  claims, 
demands,  and  detriment  which  he  the  said  {obligee)^  his  heirs,  ex- 
ecutors, administrators,  or  assigns  shall  or  may  susltain  or  be  putmito 
through,  by  reason  or  in  respect  of  the  said  annuity  or  yearly  sum, 
indenture,  bond,  warrant  of  attorney,  and  judgement,  or  any  or  either 
of  them.     THEN,  8ec. 
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Indemnify 
(jnirefy). 


No.  CCXVL  . 

*B(md  to  Indemnify  a  Surety  against  Bills  of  Exchange  accepted 
by  him  for  the  benefit  of  Creditors  of  the  Obligor  (1). 


Know  all  men,  &c.  (2)    Whereas  the  above  bounden  {obligor) 
k  indebted  to  the  seyeral  persons  whose  names  are  mentioned  in  the 
schedule  hereunder  written  as  creditors,  in  the  sums  set  opposite  to 
the  respective  names,  which  he  is  at  present  unable  to  pay.     And 
WHEREAS  the  said  creditors  have  agreed  to  accept  of  the  several 
bills  of  exchange  mentioned  in  the  said  schedule,  for  payment  thereof, 
drawn  by  the  said  (obligor)  upon  and  accepted  by  the  said  (obligee), 
payable  at,  &c.  (o)  as  the  case  may  be).  And  which  said  bills  of  ex- 
change have  been  so  accepted  or  indorsed  by  the  said  (obligee)  accord- 
ingly, and  delivered  to  the  said  creditors  respectively,  whereby  he  is 
become  liable  to  pay  the  said  several  sums  therein  mentioned  at  the 
times  aforesaid.    And  whereas  the  said  (obligor)  has  agreed  to  exr 
ecute  the  above  written  obligation  for  indemnifying  the  said  (obligee) 
against  any  loss  which  he  may  sustain  by  reason  of  his  said  acceptances 
or  indorsements.  Now  therefore  the  condition  of  this  obligation  condition. 
is  such,  that  if  the  above  boimden  (obligor),  his  heirs,  executors,  or 
administrators,  do  and  shall  well  and  truly  pay  or  cause  to  be  paid 
the  several  and  respective  bills  of  exchange  mentioned  in  the  said 
schedule  hereunder  written,  as  and  when  the  same  respectively  shall 
become  due  and  be  payable,  or  do  and  shall  pay  and  deposit  to  and 
with  the  said  (obligee)  the  several  sums  of  money  in  the  said  bills  of 
exchange  respectively  mentioned,  on  or  before  the  day  next  preceding 
the  day  or  time  of  their  respectively  becoming  due  and  payable.  And 
also  do  and  shall  from  time  tct  time  and  at  all  times  hereafter  well 
and  sufficiently  save  harmless  and  keep  indemnified  the  said  (obligee), 
his  heirs,  executors,  and  administrators,  and  his  and  their  lands. 


(1)  See  ante,  p.  129,  n.  (2). 

(2)  See  form  of  obligation,  ante,  p.  77y  and  p.  73,  notes. 
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tenements,  goods,  and  chattels,  of  and  from  the  payment  of  the  same 
Indemnity      mjj  ^f  every  of  them,  by  or  with  his  own  proper  monies  or  effects, 

'- —  and  from  and  against  all  and  all  manner  of  actions,  suits,  costs, 

charges,  expenses,  and  damages  whatsoever,  which  he  the  said 
(fibligee)^  his  heirs,  executors,  or  administrators,  or  any  or  either  of 
them  shall  be  liable  to  incur  or  sustain  through  or  by  reason  of  the 
said  several  bills  of  exchange  or  any  or  either  of  them  in  any  manner 
howsoever.     THEN,  &c. 


SCHEDULE 
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Indemmty 
{surety). 


No.  CCXVIL 

*  J  Band  to  Indemnify  a  Surety  an  the  0bligar*8  admittance  inta. 

one  of  the  Inns  of  Court  (1). 


Know  ALL  men,  Sec.  (2).      Whereas  the  above  named  {obligee^  Redtalofsure- 

heing  surety)  at  the  request  of  the  above  bound  (pbligor)^  by  a  cer-  ^ ' 

tain  bond  or  obligation  in  writing,  bearing  even  date  with  the  above 

Tiitten  obligation,  became  and  stands  bounden  jointly  and  severally 

with  the  said  (obligor)  unto  treasurer  of  the  honourable 

society  of,  &c.  [or  as  the  case  was]  in  the  penalty  of  £  ,  with 

a  condition  thereunder  written,  that  if  the  said  (obligor)  should, 

during  such  time  as  he  should  be  one  of  the  company  or  members  of 

the  said  society,  pay  and  satisfy  to  the  steward  of  the  said  house  or 

society,  all  such  sums  of  money  as  should  be  due  for  his  commons, 

and  for  such  duties  and  charges  as  by  the  orders,  usage  or  custom  of 

the  said  house  or  society  should  be  due  and  payable  by  the  said 

{obligor)^  and  should  observe  and  obey  all  the  rules  and  orders  of 

the  said  Honourable  Society  for  the  time  being ;  and  if  he  should 

not    at  any  time   during  his   continuance  in  the   said  house  or 

society  practise  as  a  common  attorney  or  solicitor  in  any  of  his 

Majesty's  courts  of  justice  wheresoever,  then  the  said  bond  to  be 

Toid  or  to  that  effect,  as  thereby  relation  being  thereunto  had  will 

more  ftdly  appear.     Now  the  condition  of  the  above  written  obli-  condition. 

gation  is  such,  that  if  the  said,  (obligor)  do  and  shall  in  all  things 

▼ell  and  truly  observe  and  perform  the  term  and  condition  of  the 

said  in  part  recited  bond  or  obligation,  and  also  well  and  sufficiently 

save,  keep  harmless  and  indemnified  hiin  the .  said  (obligee)^  his 

heirs,  executors  and  administrators,  and  his  and  their  lands  and 

tenements,  and  goods  and  chattels,  of,  from  and  against  the  said  in 

part  recited  obligation,  and  all  and  every  sum  and  sums  of  money, 

cause  and  causes  of  actions  and  suits,  and  costs,  charges,  damages 

and  expenses  whatsoever,  for  or  by  reason  thereof,  or  by  reason  or 

cause  of  his  the   said  (obligee)  being  party  or  surety  therein  or 

thereto,  or  otherwise  howsoever  in  relation  thereto.     THEN,  &c. 


(1)  See  antCf  p.  129,  notes.  . 
C2)kSee  ante,  p.  77,  and  p.  73,  notes. 
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Indemnity 
(trustee). 


No.  CCXVIII. 

*A  Bond  to  Indemnily  'Trustees  or  Exectitors  on  pemntting  a 
person  to  retain  numey  directed  to  be  otherwise  disposed  of. 


Know  all  men,  8rc.  (1).  Whereas,  by  indenture  bearing  date, 
on  or  about  the  day  of  ,  &c.  [if  a  portion,  provided  h^ 

settlement ;  but  if  by  will]  Whebeas  {testator)  late  of,  &c.  by  his 
last  will  and  testament  in  writing,  bearing  date,  &c.  gave  and  bequeath- 
ed unto  the  said  {obligee  and  co-trustee  or  ea^ecutor),  their  executors 
and  administrators,  the  sum  of  <^  sterling.  In  trust  to  place  the 

same  out  upon  Government  or  real  securities,  and  to  pay  and  apply 
the  interests  and  proceeds  thereof  for  and  towards  the  maintenance 
and  education  of  all  and  every  the  child^'en  of  him  the  said  {testa- 
tor,  <$*e.)  who  should  be  living  at  the  time  of  his  decease,  until  tbev 
should  attain  their  respective  ages  of  twenty-one  years,  and  then  in  trust 
to  pay  the  same  unto  the  said  children  in  the  shares  and  proportions 
and  manner  therein  mentioned,  and  [if  by  will]  appointed  the  said 
{obligees)  executors  of  his  said  will.  And  whereas  the  said  testator 
departed  this  life  on  or  about  the  day  of  without  revoking 

or  altering  his  said  will,  leaving  children,  namely  and 

him  surviving,  all  of  whom  are  still  under  the  age  of  twenty- 
one  years  [or  as  the  case  may  be] ;  And  whereas  the  said  (e.r«eu^or«), 
soon  after  the  decease  of  the  testator,  duly  proved  the  same  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury.  Axd 
whereas  the  said  {obligor)  hath  requested  the  said  {obligee)  to 
permit  him  to  reserve  and  retain  in  his  hands  the  said  sum  of 
£  so  bequeathed    to   or  vested  in  them,    in   trust  as 

aforesaid,  until  the  said  children  shall  severally  become  entitled  to 


Obllgatioo. 


(1)  See  anfe^  pp.  7S.  77- 
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receiYe  their  respectave  proportioiis  of  the  same,  which  the  said 

(obUgee)  hath  consented  to  do,  on  the  said  (oUigor)  and  {surety)      i^idemn^ 

entering  into  the  above  written  obligation,  with  such  condition'  of 


defeasance  as  hereunder  is  written.      Now   the  condition  (1)  condition^ 
of  the  above  written  obligation  is  such,  that  if  the  above  bound 
{obligor),  his  •heirs,  executors  or  administrators,  do  aod  shall  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  and 

,  children  of  the  siud  {testator)  as  aforesaid,  or  to  the 
survivors  or  survivor  of  them,  their  or  his  executors,  administrators 
or  assigns,  their  respective  shares  or  proportions  of  the  said  legacy 
[or  sum  a£  £  ]  so  given  to  [or  vested  in]  the  said  {execuUyrs 

or  trustees)  in  trust  for  them  in  or  by  the  said  in  part  recited  inden- 
denture  [or  will],  together  with  all  accumulations  of  any  of  the  divi. 
dends,  interest  and  proceeds  thereof,  at  the  ages  and  times,  and  in  the 
manner  and  proportions,  and  according  to  the  directions  and  true  in- 
tent and  meaning  in  all  things  of  the  said  will  [or  indenture],  and  do 
and  shall  from  time  to  time,  and  at  all  times  hereafter,  well  and  suffi« 
dently  save  harmless  and  keep  indemnified  the  said  {obligee),  his 
heirs,  executors  and  administrators,  and  his  and  their  goods  and 
chattels,  lands  and  tenements,  frt)m  and  against  the  same,  and  all 
loss,  costs,  charges,  damages  and  expenses  whatsoever  which  he  or 
they  shall  or  may  pay,  sustain  or  be  put  unto,  by  reason  or  on 
account  of  the  said  legacy  [or  sum]  or  of  any  part  thereof,  not  being 
placed  out  upon  Government  or  real  security  agreeably  to  the  direc- 
tions of  the  said  recited  indenture  [or  will]  concerning  the  same,  or 
for  or  by  reason  of  any  other  default,  matter,  cause  or  thing  what- 
soever, by  or  on  the  part  of  the  said  {obligee)  relating  thereto. 
THEN,  &c. 


(1 )  See  also  condition,  post.  p.  163. 
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*A  Bond  given  to  many  a  woman  within  a  given  time,  or  inde- 

faiM  to  pay  a  sum  of  money. 


\ 

f 


Enow  all  men,  &c.  (1)    Whereas,  &c.  [recite  the  facts  leading 
CONDITION,   to  the  bond  being  given].    Now  the  condition  of  the  above  writ- 
ten obligation  is  such,  that  if  the  above  bounden  (obligor)  shall  and 
do  on  or  before  the  day  of  ,  espouse  and  many  ac- 

cording to  the  rites  and  ceremonies  of  the  church  of  England  {the 
lady),  daughter  of  the  said  (obligee)  [or  as  the  case  may  be],  they 
the  said  (obligor  and  lady)  being  then  living,  and  she  the  said  (lady) 
assenting  thereunto,  and  the  laws  of  this  realm  permitting  the  same, 
or  in  case  the  said  (obligor)  shall  make  default  therein,  then  if  he  the 
said  (obligor)  do  and  shall  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  (lady),  her  executors,  administrators,  or  assigns,  the 
sum  of  £  ,  of  good  and  lawful  money  of  the  united  king- 

dom of  Great  Britain  and  Ireland,  on  the  next  ensuing  the 

said  day  of  hereinbefore  limited  for  the  time  of  the 

solemnization  of  the  said  marriage.    THEN,  &c. 


ObUgation.  0)  See  Mlf,  pp.  77  and  73,  notes. 
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^Bcnd  by  a  Masier  of  a  Vessel  to  deliver  up  a  Pass  received  from 
the  Admiralty^  on  his  return  from  the  voyage. 


Know  all  men,  &c.  (1)  Whereas  the  above  bounden  {obligor) 
of,  &c.  hath  received  a  pass,  porportiiig  to  be  a  Mediterranean  pass, 
signed  by  the  right  honourable  the  commissioners  for  executing  the 
office  of  lord  high  admiral  of  Great  Britain,  &c.  [or  <is  the  case  may 
be]  for  the  ship  or  vessel  called  the  ,  and  bound  for  or 

about  to  sail  to  and  backj  whereof  he  the  said  (obligor)  is 

actually  master,  bearing  date  the  day  of  now  last 

past    Now  THE  CONDITION  of  the  above  written  obligation  is  such*  condition. 
that  if  the  said  {obligor)^  or  in  case  of  his  death  or  inability  the  per- 
ton  who  shall  succeed  him  as  master  of  the  said  ship  or  vessel  called 
the  ,  shall  deliver  or  cause  to  be  delivered  the  said  pass 

into  the  admiralty  office  upon  her  return  from  her  said  intended 
voyage  into  the  port  of  London,  or  to  the  proper  officers  of  the  cus- 
toms at  any  other  port  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  where  she  shall  arrive  in  order  to  her  unloading ;  or  in  case 
the  said  {obligor)  shall  not  return  to  any  part  of  the  said  united 
kingdom  within  the  term  of  years  (2)  from  the  date  hereof. 


(1 )  See  ante,  pp.  77>  and  73  notes.  Obligation. 

(2)  There  is  a  variation  as  to  the  time  for  delivering  up  passes  in 
different  trades.  Passes  for  ships  trading  to  the  ports  of  France,  Portu- 
gal and  Spain  on  this  side  the  Mouth  of  the  Streights,  being  to  be  de« 
Kfered  up  within  itoelve  months,  either  to  the  admiralty  or  the  custom- 
house omcer  at  the  port  of  unloading  in  Great  Britain  or  Ireland ;  for 
ihipa  in  either  of  the  Plantations  within  a  like  period  to  the  governor 
of  such  Plantation  ;  for  ships  in  the  East  India  trade,  at  the  return  from 
the  voyage,  without  any  limitation  of  time ;  and  passes  for  ships  belong- 
ing to  Gibraltar  differ  from  all  others,  not  only  in  the  wording,  which 
is  for  delivering  them  up  to  such  commissioners  within  twelve  calendar 
Rwntha,  or  at  the  end  of  the  voyage  if  the  ship  return  sooner,  but  as 
being  granted  by  the  commissioners  for  executing  the  office  of  lord  high 
admir^  at  that  place. 

l2 
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*^*'*'        and  during  the  said  term  or  time  ahall  remain  and  be  the  property  of 
j'aiyort.      Yna  Majesty^s  subjects  or  any  of  them;  then  if  the  master  for  the 
time  bdng  of  the  said  ship  or  vessel  shall  and  do  at  the  expiration  of 
the  said  term  of  years,  deliver  or  cause  to  be  delivered  the 

aaid  pass  unto  the  governor  or  commander  in  chief  of  one  of  his  Ma- 
jesty'^s  foreign  governments  or  Plantations,  or  unto  one  of  his  Ma- 
jesty'^s  consuls,  to  be  returned  and  transmitted  to  the  commissionen 
for  executing  the  office  of  lord  high  admiral  of  the  said  united  king- 
dom. And  also  if  the  said  master  for  the  time  being  do  and  shall 
when  and  as  often  as  the  said  ship  or  vessel  shall  go  into  any  foreign 
port  or  place  within  the  reach  or  district  of  any  of  his  Majesty's 
consuls  deliver  or  cause  to  be  delivered  the  said  pass  unto  such  con- 
sul or  respective  consuls,  or  his  or  their  deputy  or  deputies,  upon  his 
^  or  their  demanding  the  same  in  writing,  in  order  to  the  said  pass 

being  retained  in  the  possession  of  such  consul  or  consuls  respectively, 
or  his  or  their  deputy  or  deputies,  until  the  said  {obligor)  shall  have 
received  the  usual  clearances,  and  be  ready  to  depart  from  such  port 
or  place  at  or  from  which  the  said  pass  is  to  be  returned  for  the  use 
of  the  said  ship  or  vessel,  or  in  case  the  said  ship  or  vessel  shall 
happen  to  be  taken  by  an  enemy  or  by  pirates,  or  to  be  cast  away  and 
shipwrecked,  by  means  whereof  the  said  pass  shall  be  inevitably  lost 
or  destroyed,  then  the  above  obligation  shall  be  void  and  of  none  ef- 
fect (1).  [But  if  the  said  master  for  the  time  being  shall  neglect  to 
deliver  or  cause  to  be  delivered  the  said  pass  into  the  admiralty  upon 
her  return  from  her  present  intended  voyage  into  the  port  of  London, 
or  to  the  proper  officers  of  the  customs  at  any  other  port  of  the  united 
kingdom  of  Great  Britain  and  Ireland  where  she  shall  arrive  within 
the  said  term  of  years  in  order  to  her  unloading,  or  in  case 

the  said  ship  shall  not  return  to  any  port  of  the  said  united  kingdom 
within  the  said  term,  then  unto  the  governor  or  comnumder-in-chief 
of  one  of  his  Majesty^s  foreign  governments  or  plantations,  or  unto 
one  of  his  Majesty'^s  consuls  in  the  Mediterranean  or  elsewhere,  be- 
fore the  expiration  of  that  term,  or  if  the  said  master  for  the  time 
being  shall  neglect  or  refuse  to  deliver  the  said  pass  to  any  of  his 
Majesty^s  consuls  or  their  deputies  abroad,  upon  demand  in  writing 
being  made  thereof  in  the  manner  above  mentioned  (to  prove  which 
demand  and  refusal  or  neglect  a  certificate  thereof  in  writing  under 


(1)  The  condition  might,  it  should  seem,  end  here,  concluding  with 
**  or  else,"  &c.  in  the  ordioary  form ;  but  it  is  usual  to  go  through  the 
condition  again  in  the  negative. 
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the  hand  of  the  respective  consuls  or  his  deputy  is  to  be  deemed  a  — - 
sufficient  evidence),  or  if  the  said  pass  shall  be  sold,  lent  or  other-       '^'^'^' 
wise  disposed  of  to  any  person  whatsoever,  so  as  that  the  same  shall 
not  be  actually  and  constantly  made  use  of  for  the  service  of  the  said 
fhip  or  vessel  called  the  ,  for  which  it  is  granted,  so  long 

18  the  master  thereof  for  the  time  being  shall  be  a  British  subject.] 
THEN,  &c. 
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^  Band  from  a  Merchant  or  other  person  for  re-payment  of  sums 
which  may  he  advanced  to  himself  or  a  third  person  by  virtue 
of  a  Letter  of  Credit, 


B«citaL  Know  all  men,  &c.  (1).     Whebeas  the  above  bound  (obligor) 

[or  his  son,  or  as  the  case  may  be^  is  going  abroad,  and  hath 

requested  the  above  named  {obligee)  to  supply  and  pay  unto  him  or 
his  order,  at  or  elsewhere,  such  sums  of  money  which  he  may 

from  time  to  time  have  occasion  for,  not  exceeding  the  sirni  of 
£  upon  the  security  of  the  above  written  obligation,  which  he 

has  agreed  to  do,  and  hath  accordingly  given  unto  the  said  {obligor) 
or  {son,  4*c.)  an  order  or  letter  of  credit  upon  and  directed  to 

and  Co.  at  aforesaid,  bearing  even  date  herewith,  to 

frumish  unto  him  the  said  {obligor)  or  («ora,  4*c.)  all  such  sum  or 
sums  of  money  as  he  may  from  time  to  time  require  at  or 

or  elsewhere,  not  exceeding  the  said  sum  of  £ 

CONDITION.   Now  THE  CONDITION  of  the  abovc  written  obligation  is  such,  that  if 

the  said  {obligor)^  his  heirs,  executors  or  administrators,  do  and 
shall,  within  the  space  or  period  of  after  the  time  of  any 

such  sum  of  money  being  advanced  to  him  [or  the  said  {son)  ]  or  after 
the  payment  of  any  bill  or  bills  of  exchange  which  shall  or  may  be 
drawn  by  him  the  said  {obligor,  or,  Sfc.)  well  and  truly  re-pay  or 
cause  to  be  re-paid  unto  the  said  {obligee),  his  executors  or  adminis- 
trators, or  his  agent  or  agents  at  so  much  sterling  money  as 
shall  be  so  advanced  or  paid  to  him  the  said  {obligee,  or,  Spc.)  upon 
or  by  virtue  of  the  said  order  or  letter  of  credit,  or  otherwise,  not 
exceeding  in  the  whole  the  sum  of  £  sterling.     THEN,  &c. 


Obligation, 


( 1 )  See  ante,  pp.  77)  and  73  notes. 
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Pay 
(aflnvmof). 


No.  CCXXII. 

*Bond  to  a  Trtiatee  for  Payment  of  a  Yearly  or  Weekly  AIlov- 
ance  to  a  Wife  for  her  support  on  separation.  (1) 


Enow  all  men,  &c.  (2)    Whereas  in  or  about  the  year 

ft  marriage  was  had  and  solemniaed  by  and  between  the  above 

boanden  (obligor)  and  {tvife) ;    And  whereas  the  said  {wife)  has 

one  child  by  the  said  {obligor)  now  living,  of  the  age  of  or 

thereabouts,  and  baptized  by  the  name  of  .    And  whereas 

various  differences  having  from  time  to  time  arisen  between  this  said 

{husband)  and  his  said  wife,  they  have  mutually  agreed  to  live 

separately  and  apart  from  each  other,  and  the  said  {husband)  hatb^ 

agreed  to  allow,  to  his  said  wife  the  yearly  [or  weekly]  sura  of 

for  the  support  of  herself,  and  the  maintenance  and  education  of  the 

said  child  during  his  [or  her]  minority,  and  to  enter  into  the  above 

obligation  for  frirther  securing  the  payment  t^iereof.     Now  the  con-  condition. 

DiTioN  of  the  above  written  obligation  is  such,  that  if  the  above 

bounden  {obligor)^  his  heirs,  executors  or  administrators,  do  and  shall 

well  and  truly   pay   or   cause  to  be   paid   so  long  as  they  the 

said  {husband)  and   {unfe)   shall  live   apart  and  separate  from 

each  other,  the  frill  and  just  sum  of  of  good  and  law-    ' 

fill  money  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

unto  the  said  {trustee)  ^  his  executors  or  administrators,  or  unto 

ber  the  said   (trt/e),   to  and  for  the  sole  and  proper  use  and 

benefit  of  her  the  said  {wife)  and  the  support  of  the  said  {child)^ 

by  equal  quarterly  payments,  on  the  day  of  ,   &c.  [or 

on  in  every  week]  between  the  hours  of  ten  and  twelve  of 

the  dock  in  the  day-time,  at  or  in  the  common  dining-hall  of  Lin- 


(1)  See  antst  Mod.  Prec.  Vol.  VII.  (3d.  Ed.)  p.  SSSfCtseq.  notes — 
also  pogt,  p.  145,  notes. 

(2)  See  form  of  obligation,  ante,  pp*  ??•  and  73,  notes ;  also  post.  OUigadosu 
?•  145,  notes. 
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.^  ooln^B  Inii)  ill  the  county  of  Middlesex  (or  elsewhere,  if  demanded) 
(aOimZeg)  ^  ^^^ery  year^  until  the' said  {child)  shall  have  attained  the  full  age 
■  of  twenty-one  years,  or  [if  a  female]  be  married,  or  depart  this  life 

under  that  age  (whichever  event  may  soonest  happen),  and  a  propor- 
tionate part  of  the  said  yearly  [(n'  weekly]  sum  from  the  last  day  for 
payment  thereof  up  to  and  including  the  day  of  the  decease,  or  attun- 
ment  of  the  age  of  twenty-one  years  [or  marriage]  of  the  Wd  (chUd); 
And  also  do  and  shall,  from  and  after  the  said  (child)  shall  attain 
his  [or  her]  said  age  of  twenty-one  years,  [or  he  married]  or  depart 
this  life  under  the  said  age  of  twenty-one  years,  if  the  said  (wife) 
shall  be  then  living,  well  and  truly  pay  or  cause  to  be  paid  unto  him 
the  said  (trustee),  or  her  the  said  (wife)  or  her  assigns,  the  sum 
of  yearly  and  every  year  [or  weekly  and  in  every  week]  at 

and  upon  the  days  and  times,  and  in  the  maimer  aforesaid,  of  like 
lawful  and  current  money,  during  the  natural  life  of  her  the  said 
(wife)  for  her  and  their  own  use  and  benefit ;  and  do  and  shall  make 
or  cause  to  be  made  every  of  the  said  payments  free  from  and  clear 
of  all  deductions  and  abatements  whatsoever,  for  or  by  reason  of  any 
cause,  matter  or  thing  whatsoever ;  or  in  case  the  said  (htidHMnd) 
and  (wife)  shall  hereafter  again  live  and  cohabit  together  (1)  aa  man 
and  wife.    THEN,  &c. 

(1)  See  also  pott.  p.  147.  n.  (S). 


%*  See  past.  p.  148. 
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i  Bond  far  secu/ring  the  Payment  of  an  Annuity  to  a  Grantee 

during  the  life  of  the  Grantor, 

Variations  where  it  is  for  the  life  of  the  Grantee  or  Nominees  or 
several  persons.    Also  where  a  Surety  joins. 


Kvow  ALL  MEK,  &c.  (1)  Whebeas  (2)  the  above  named  {gran- 
tie)  hath  contracted  with  the  above  bounden  (grantor)  for  the  pur- 
chase of  an  annuity  or  yearly  sum  of  ^  to  be  paid  to  the  said 
{grantee)^  his  executors,  administrators  or  assigns,  during  the  term 


(aimiMfy). 


(1)  See  form  of  Obligation,  ante^  pp.  73.  77*  Obligaiion. 
No  execution  can  issue  for  the  penalty  of  an  annuity  bond,  but  only  1 

Mtef  guoties  for  the  accruing  payments  ;  Toulmin  v.  Price,  5  Ves.  286. 
to  the  extent  of  the  penalty,  Mackworth  v.  Thomas,  iL  329.  The 
penalty  should  therefore  be  sufficient  to  cover  arrears  and  costs. 

(2)  If  the  bond  be  conditioned  for  the  payment  of  an  annuity  to  a  ^°"^>*^  ^^J^ 
wife  on  a  separation,  say,  ""  **'"*  ^^^ 

^^  WHEasAB  the  above  bounden  {hueband)  and  his  wife 

having,  on  account  of  various  unhappy  differences  between  them, 
mutoaUy  agreed  to  live  separate  and  apart  from  each  other  during 
theb  lives,  the  said  {httsband)  hath,  by  an  indenture  bearing  or  in- 
tended to  bear  even  date  with  the  above  written  obligation,  and  made 
or  expressed  to  be  made  between  the  said  (husbtrnd)  of  the  first 
part,  the  said  {wife)  of  the  second  part,  and  {the  wife's  truetee}  of 
die  third  part^  chained  certain  freehold  lands  and  hereditaments  in 
the  said  indenture  described,  with  the  payment  of  an  annuity  or 
yearly  sum  61  £  to  the  said  {tvife)  for  the  term  of  her  natural 

life,  and  hath  agreed  to  frurther  secure  the  same  by  entering  into  the 
above  written  obligation,  with  such  condition  for  making  void  the 
ttme  as  hereinafter  is  expressed  Now  the  conditiok,^  &c  as 
oboce. 
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(oftniofy). 


of  the  natural  life  of  the  said  {grantor)  (1),  but  subject  to  such 
agreement  for  re-purchasing  the  same  as  hereinafter  is  mentioned  or 
referred  to,  at  the  price  or  sum  of  ^  ,  which  the  said  (grantee) 

hath  paid  to  the  said  {grantor)  at  the  time  of  the  sealing  and  de- 
livery of  the  above  written  obligation,  in  promissory  notes  (2)  of  the 
Governor  and  Company  of  the  Bank  of  England,  payable  to  the 
bearer  thereof  respectively  on  demand:  And  whebeas  (3)  on  the 
contract  for  the  said  purchase  it  was  agreed,  that  for  the  better 
securing  the  payment  of  the  said  annuity,  the  said  {grantor)  (4) 
should  execute  a  certain  indenture  of  grant  and  covenant  relating 
thereto,  which  said  indenture  has  been  already  prepared  and  en- 
grossed, and  bears  or  is  intended  to  bear  even  date  with  the  above 
written  obligation,  and  is  made  or  expressed  to  be  made  between  the 
said  {grantor)  of  the  one  part,  and  the  said  {grantee)  of  the  other 
part,  and  that  the  same  annuity  or  annual  sum  should  be  still  fiir- 
ther  secured  by  the  above  written  obligation,  and  also  a  warrant  of 
CONDITION,  attorney  to  confess  judgment  thereon.     Now  the  conbition  of  the 

above  written  is  such,  that  if  the  above  bounden  {grantor)  (5)  do 
and  shall  well  and  truly  pay,  or  cause  to  be  paid  unto'  the  said 
{grantee)^  his  executors,  administrators  or  assigns,  one  annuity 
or  clear  yearly  sum  of  £  of  good  and  lawful  money  of  the 


Moniiiccs. 


Connderttion 
iBonej. 


Surety. 
Surety. 


(1 )  tf  the  annuity  be  granted  during  the  lives  of  nominees,  say, 

^*  During  the  natural  lives  of  {the  nominees)  of,  &c.  and  the  life 
of  the  survivor  of  them."" 

(2)  Under  the  former  act  of  17  Geo.  S.  c.  6.  it  was  necessary  that 
the  consideration  for  the  purchase  of  the  annuity,  with  the  mode  of  pay- 
ment, &c.  should  be  set  forth,  as  well  in  the  bond  as  in  every  other 
security  by  which  it  might  be  accompanied ;  see  Hodges  v.  Money, 
4  Dumf.  and  £.  500.  But  by  the  late  act  of  53  Geo.  3.  c.  141*  the  pecu- 
niary condition  is  required  to  be  stated  in  the  memorial  only. 

(3)  ff  a  surety  join  with  the  grantor  in  securing  the  annuity,  add, 

"  And  whereas  the  said  {surety)  hath  agreed  to  become  a 
surety  for  the  said  {grantor)^  and  to  join  in  the  grant  and  other 
securities  for  the  payment  of  the  said  annuity.^ 

(4)  If  there  be  a  surety,  add, 
**  And  the  said  {surety),"" 

(5)  If  a  surety  join  with  the  grantor,  say, 

^^  The  above  bounden  {grantor)  and  {surety),  or  either  of  them, 

or  the  heirs,  executors  or  administrators  of  either  of  them.'*^ 

If  the  annuity  be  granted  during  the  life  of  the  grantee  or  nomi- 
nees, add, 

*^  His  heirs,  executors  or  administrators.*" 
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United  Eingdom  of  Great  Britain  and  Ireland,  of  English  value  ^ 

and  currency,  yearly  and  every  year  during  the  natural  life  of  him       ._.^^a 

the  said  (grantor)  (1),  uidess  the  same  shall  be  sooner  re-purchased  — — 

or  otherwise  extinguished,  in  the  manner  in  the  said  in  part  recited 
indenture,  and  hereinafter  also  expressed,  by  four  equal  quarterly 
payments,  on  the  day  of  ,  the  day  of  , 

the  day  of  ,  and  the  day  oi  in  each  year, 

without  any  deduction  or  abatement  for  or  on  accoimt  of  any  tax, 
nte,  assessment  or  other  matter,  cause  or  thing  whatsoever,  at  or  in 
the  common  dining-hall  of  the  Inner  Temple,  London,  betveen 
the  hours  of  twelve  and  two  of  the  clock  in  the  day-time.  And  if 
the  heirs,  executors  or  administrators  of  him  the  said  {grantor)  do 
and  shall  in  like  manner  pay  a  due  and  just  proportion  of  the  said 
awHiity  or  quarterly  payment  up  to  the  day  of  the  death  of  the  said 
{grantor)^  in  case  of  his  decease  between  either  of  the  said  days  or 
times  (2)  ;  and  if  he  or  they  do  and  shall  make  the  first  of  the  said 
payments  on  the  day  of  next  ensuing  the  date 

of  the  above  written  obligation,  in  case  the  said  (grantor)  shall  so 
long  live,  and  if  not,  then  on  the  day  of  his  decease  (the  said  sums 
and  days  and  times  being,  or  being  intended  to  be  the  same  respec- 
tively as  are  mentioned  in  the  above  in  part  recited  indenture  (3). 
Or  if  the  said  (grantor)  (4),  his  heirs,  executors  or  administrators, 
do  and  shall  at  any  time  after  the  expiration  of  years  from  the 

date  hereof,  well  and  truly  pay,  or  cause  to  be  paid  unto  the  said 
{grantee),  his  executors,  administrators  or  assigns,  the  ftdl  and  just 


(1)  If  the  annuity  be  granted  during  the  lives  of  nominees,  say,  Nomioeei. 
^^  During  the  term  of  the  natural  lives  of  the  said  (nominees), 

and  the  life  of  the  survivor  or  longest  liver  of  them."" 

(2)  This  is  necessary,  an  annuity  not  being  apportionable.  unless  by  ex- 
press agreement ;  see  3  Atk.  261  :  2  Ves.  652;  3  Brow.  Ch.  R.  99.  101. 

(S)  If  the  bond  be  conditioned  for  payment  of  an  annuity  to  a  wife  on  Annuity  to  wife 
a  separation,  omit  the  clause  of  re-purchase,  and  add,  o"  separation. 

"  Or  if  the  said  (htcsband)  and  (wife)  shall  at  any  time  hereafter 
mutually  and  voluntarily  consent  and  agree,  in  or  by  any  writing 
onder  both  their  hands,  subscribed  and  attested  by  two  or  more 
credible  witnesses,  to  live  and  cohabit  together,  and  shall  according- 
ly live  and  cohabit  together  as  man  and  wife  for  the  space  of  one 

calendar  month  next  thereafter.^    Then,  &c.  or  else,  &c. 

(4?)  If  a  surety  join,  say,  Surety. 

"  The  said  (grantor)  and  (surety),  or  either  of  them,  or  the 
heiis,  executors  or  administrators  of  either  of  them,  or  any  person  or 
petsons  on  their  or  either  of  their  behalf.^ 
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PRSCEDENTS  IN 


[class  IX. 


aoxDs. 


Pay 
(anmaly). 


fust  sum  of  £  of  law&l  mi  current  money  aforesaid,  ( 

calendar  months  notice  of  such  payment  having  been  previously 
given,  or  the  sum  of  £  being  one  quarterns  payment  of  die 

said  annuity,  being  paid  in  lieu  of  such  notice),  as  and  for  the  re- 
purchase and  extinguishment  of  the  said  annuity  or  yearly  sum  of 
£  -    ,  together  with  all  arrears  which  shall  be  then  due  upon 

or  on  account  of  the  same  annuity,  and  all  costs,  charges  and 
expenses  which  may  have  been  incurred  by  reason  of  any  default  in 
payment  thereof     THEN,  &c. 


Enralment 


^.   ^/f   M^^ 


Stamp. 


%*  By  5S  Geo.  3.  c.  141.  a  memorial  of  every  bond  or  other  security 
for  payment  of  an  annuity  during  an^  life  or  lives,  or  years  deter> 
minable  thereupon,  must  be  enrolled  in  Chancery  within  thirty  days ; 
see  ante.  Mod.  Prec.  Vol.  VI.  (3d  Ed.)  p.  72.  n.  *^*. 

If  the  bond  be  given  as  a  collateral  or  auxiliarv  security  for  the  pay- 
ment of  the  annuity,  it  will  require  a  stamp  of  £l  only,  if  the  deed  of 
grant  be  impressed  with  an  ad-valorem  stamp  ;  but  if  from  any  circum- 
stance, as  the- consideration  of  the  annuity  being  the  conveyance  of  an 
estate  or  the  like,  the  ad-valorem  duty  do  not  attach  upon  the  deed  of 
grant,  the  bond  must  then  be  impressed  with  the  ad-valorem  stamp. 
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No.  CCXXIV. 

Band  given  by  a  Customer  to  Bankers  for  securing  the  repayment 

of  money  they  may  advance  beyond  the  balance  in  their  hands. 

{Concise  Form  (1).) 

Variations  where  a  Surety  joins  (2).    Also  where  the  bond  ac- 
companies a  mortgage. 


Ikow  all  hek,  &c.  (3)  Whekeas  the  said  {obligor)  hath  opened 
an  account  with  the  said  {obligees)  as  bankers,  at  their  banking-house 
at  .    And  whereas  the  said  {obligees)  have  agreed  to 

discount  bills  of  exchange  and  other  negotiable  securities,  and  others 
wise  pay  in  advance  for  the  said  {obligor)  if  he  should  have  occasion, 


BOMM. 


Pay 

(bahneeta 

OCMMTt}* 


(1)  See  fuller  form,  vost.  p.  152. 

(2)  A  bond  entered  into  by  i^  surety  jointly  with  his  principal,  con-  ^JJ"^****^* 
ditiODed  to  repay  to  several  persons  as  copartners  all  sums  advanced  by  ^j^^^  cB*ag« 
them  or  any  of  them  to  the  principal  in  their  capacity  as  bankers,  will 

not  (as  to  the  surety)  extend  to  sums  advanced  by  the  surviving  part- 
ners after  the  decease  of  either  of  them ;  Arlington  v.  Merricke,  2 
Saond.  411,  c;  Barker  v.  Parker,  1  Durnf.  and  £.  287;  Weston  et  al. 
V.  Barton,  4  Taunt.  67S ;  Wright  v.  Russel,  2  Blac.  9S4.  S  Wils.  532. 
S.  C. ;  Myers  v.  Edge*  7  Durnf.  and  £.  254 ;  Strange  v.  Lee,  S  East, 
484 ;  Bodenham  v.  Purchas,  2  Bar.  and  Aid.  39 ;  Clayton's  case,  1  Mer 
582 ;  because  in  favour  of  a  surety  the  bond  is  construed  strictly,  and 
according  to  the  letter ;  but  the  principal  will  be  bound  notwithstanding 
any  change  in  the  obligees.  And  it  should  seem,  that  it  will  be  the 
iame  as  to  the  surety,  if  the  bond  be  so  worded  as  to  extend  to  each  of 
the  obligees  in  his  distinct  or  several  capacity,  or  to  the  house  or  firm  for 
the  time  being,  and  be  not  confined  to  the  firm  of  the  house  subsisting 
at  the  date  of  the  bond,  or  to  the  oblieees  in  their  joint  capacity.  See 
Barclay  v.  Lucas,  as  cited  in  2  Saund.  415.  n. ;  1  Durnf  and  £.  291. 
a.  (a).  In  the  first  case  above  cited  of  Arlington  v.  Merricke,  however, 
the  court  appears  to  disapprove  of  this  latter  case  generally,  without  ad- 
verting to  tnis  distinction ;  and  see  5  Bar.  and  Aid.  264.  n. 

(3)  See  form  of  obligation,  antSf  pp.73.  77;  and  see  notes, p.  S3. 
And  so  a  bond  given  by  copartners  to  secure  payment  of  balances  due 

from  them  to  their  bankers  will  not  (unless  specially  worded  for  the  pur- 
pose) cover  any  advances  made  by  the  bankers  to  one  of  the  parties 
after  the  death  of  the  other  of  the  obligors ;  Simpson  v.  Cooke.  1  Bingh. 
(C.P.)452. 


Obligation. 

Portnen  oUi- 
gora. 
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£€LASS  IX. 


BOKDt. 


Pay 
{halamx  to 


CONDITION. 


any  sum  or  sums  of  money  not  exceeding  at  any  one  or  more  time  or 
times  the  sum  o{  £  in  the  whole  (1),  upon  his  entering  into 

the  above  written  obligation  with  such  condition  to  be  thereunder 
written  as  hereinafter  is  contained.  Now  the  condition  of  the 
above  obligation  is  such,  that  if  the  said  (Migor)^  his  heirs,  execa- 
tors,  or  administrators,  do  and  shall  from  time  to  time,  and  at  all 
times  hereafter, 're-imburse  and  fully  pay  and  satisfy  to  the  said  (ot^ 
ligees)^  and  all  and  every  other  pei^on  and  persons  who  shall  or  may 
become  partner  or  partners  with  them  in  the  banking  business,  or 
any  or  either  of  them,  or  other  the  firm  of  the  said  house  for  the 
time  being,  and  their  and  each  and  every  of  their  heirs,  executors, 
and  administrators,  all  and  every  such  sum  and  sums  of  money  as 
they  the  said  {obligees)  or  any  or  either  of  them,  or  any  fiiture 
partner  or  partners  of  the  said  firm,  or  other  the  firm  of  the  house  for 
the  time  being,  shall  advance  and  pay,  or  be  liable  to  advance  and 
pay,  for  or  on  account  of  their  or  his  accepting  or  paying  any  bill  or 
bills  of  exchange,  drafts,  notes,  or  other  securities  or  engagemaits 
whatsoever,  which  he  the  said  {obligor)  shall  or  may  firom  time  to 
time  or  at  any  time  or  times  draw  upon,  or  desire,  or  request  to  be 
paid  by  them  or  anjr  or  either  of  them,  or  the  firm  of  the  said  house 
for  the  time  being,  or  be  made  payable  at  their  banking-house,  or 
which  shall  be  discounted  or  paid,  or  credited  in  advance  by  them  or 
either  of  them  for  the  said  {obligor)  ;  and  also  all  and  every  other 
sum  and  sums  of  money  which  they  the  said  {obligees)  or  any  or 
either  of  them,  or  other  the  firm  of  the  house  for  the  time  being, 
shall  have  laid  out,  paid,  or  advanced,  or  become  in  any  wise  liable 
to  advance  or  pay  to  any  person  or  persons  whomsoever,  to,  fi)r,  or 
on  the  credit  of  the  said  {obligor)  or  otherwise  on  his  account ;  to- 
gether with  such  lawful  charges  and  allowances  for  advancing  and 
paying  such  bill  or  bills,  drafts,  notes,  securities,  and  engagements 
as  are  usually  charged  by  bankers  in  such  and  the. like  cases,  and 
interest  after  the  rate  of  five  per  cent,  per  annum  for  such  sums  as 


Mortgage. 


(I)  If  the  bond  accompany  a  mortgage  made  to  the  bankers  for  the 
like  purpose,  add, 

*^  And  by  indentures  of  lease  and  release,  &c.  [or  as  the  case  mag 
be,']  bearing  date,  &c.  and  made  between,  &c.  the  said  {obligor)  hath 
for  the  security  and  indemnity  of  the  said  {obligees)  executed  a  con- 
veyance, by  way  of  mortgage,  of  certain  hereditaments,  situated,  &c 
And  as  a  further  security  for  the  said  purpose  has  agreed  to  enter 
into,'*  &c.  as  above. 
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they  shall  be  in  advance  or  in  balance  against  the  said  {qbligor).  .^ 
And  also  do  and  shall  fix)m  time  to  time,  and  at  all  times  hereafter,  (Mmiceto 
well  and  truly  indemnify  and  save  harmless  the  said  (pbUgees),  their  hanken). 
executors,  administrators,  and  assigns,  and  all  and  every  other  per- 
son or  persons  who  shall  or  may  become  partner  or  partners  with 
them  or  any  of  them,  and  their  and  each  and  every  of  their  heirs, 
aecutors  and  administrators,  and  their  and  each  of  their  goods  and 
chattels,  and  lands,  tenements,  and  hereditaments  of,  from,  and 
against  all  manner  of  actions,  suits,  losses,  costs,  charges,  damages, 
expenses,  and  demands  whatsoever,  which  shall  or  may  happen,  or  be 
occasioned  by,  or  by  reason,  or  on  account  of  their  or  any  or  either 
of  their  accepting,  paying,  or  satisfying  all  or  any  such  bill  or  bills 
of  exchange,  drafts,  notes,  securities,  or  engagements,  or  of  their,  or 
any,  or  either  of  their  lending,  paying,  or  advancing,  or  becoming  in 
any  manner  liable  to  lend,  pay  or  advance  any  sum  or  sums  of  money 
to,  for,  or  in  credit  ci  the  said  [pbUgor)  or  otherwise  on  his  account, 
or  for  his  use  and  benefit  (1).     THEN,  &c.  or  else,  &c. 


(1)  If  the  bond  is  to  accompany  a  mortgage,  there  may  be  added,        Mortgage. 

^  According  to  the  true  intent  and  meaning,  and  in  performance, 
utis&ction  and  discharge  of  the  proviso  or  condition  contained  or 
expressed  in  the  said  in  part  recited  indenture  of  release.  And  more- 
orer  m  case  the  said  {cbUgor)  shall  die,  if  his  heirs,  executors,  and 
administrators,  do  and  shall  well  and  truly  observe,  perform,  and 
fiilfilail  and  every  the  covenants,  declarations  and  agreements  in 
the  said  indenture  contained,  and  which  are  by  him  or  them  to  be 
obserred,  performed  and  fulfilled.     Then,^  &c. 
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*Bofid  by  a  Customer  and  Surety  to  secure  a  present  Debt  and 

Jhating  Balance  to  Bankers  (1). 


B«duL 


Enow  all  men,  &c.  (2y  Wueseas  the  said  (obligees)  are  bank- 
ers. And  whereas  the  said  {obligor),  at  the  time  of  the  date  and 
execution  of  the  above  written  bond  or  obligation,  stands  indebted 
to  the  said  {obligees)  in  the  sum  of  <£^  ,  for  monies  actually 

advanced,  lent,  and  paid  by  the  said  {obligees)  and  by  their 

late  partner,  as  bankeirs,  to  and  for  the  use  and  on  the  account  of 
the  said  {obligor)^  and  for  interest  on  the  monies  advanced,  as  he  the 
said  {obUgor)  doth  hereby  acknowledge  and  declare,  and  which  debt 
or  sum  of  £  has  been  transferred  to  the  credit  of  the  said 

{obligees)  as  hereinafter  mentioned,  and  for  part  of  which  said  sum 
of  £  the  said  {obligees)  have  sundry  bills,  promissory  notes 

and  drafts.    And  whereas  the  said  lately  retired  firom  die 

said  banking  concern,  and  is  no  longer  a  partner  therein,  and  the 
said  {new  partner)  has  been  admitted  a  partner  therein  with  the  said 
{obUgees)  in  the  place  and  stead  of  the  said  ,  and  thereupon 

the  said  debt  or  sum  of  £  was,  before  the  date  and  execution 

of  the  said  above  written  bond  or  obligation,  by  and  with  the  con- 
currence and  privity  of  the  said  ,  and  with  the  consent  of  the 
said  {obligor),  transferred  from  the  said  {obligees)  {the  old  Jirm)  to 
the  credit  of  the  said  {obligees)  {the  new  firm),  in  the  books  of 
their  said  respective  partnerships,  so  that  the  said  debt  or  sum  of 
£  is  now  due  and  owing  from  the  said  {obligor)  to  the  said 
{obligees),  as  he  the  said  {obligor)  doth  hereby  admit  and  declare. 
And  whereas  the  said  {surety)  hath  agreed  to  become  the  surety 


Obligatioii. 


(1)  As  10  bonds  of  this  nature,  see  ante,  p.  149.  n.  (!).  and  p.  75«  '^ 
notes. 

(2)  See  ante,  pp.  73.  77. 


BONDS. 
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of  the  said  {obligor)  for  the  payment  of  the  sum  of  i?  ,  _ 

and  of  all  other  sums  which  the  said  {obligees)^  or  any  of  them,  ^^  (ft«^i"^v 

or  their  or  any  of  their  partners  for  the  time  being,  shall  or  may  -■ 

at  any  time  hereafter  lend,  advance,  or  pay  to  or  for  the  use  or 
on  the  account  of  the  said  {obligor)  or  any  of  his  partners  or 
partner  for  the  time  being,  or  for  which  he  or  they  shall  be  re- 
sponsible to  the  said  {obligees)  for  th^  time  being,  to  the  extent  and  in 
manner  hereinafter  mentioned.  Asd  whereas  it  hath  been  agreed, 
that  the  said  {obligor  and  surety)  shall  enter  into  the  above  written 
bond  or  obligation,  subject  to  the  condition  hereafter  expressed,  for 
securing  to  the  said  {obligees)  all  such  monies  as  aforesaid,  with 
costs,  if  any,  to  the  extent  of,  but  not  exceeding  the  sum  of  £ 
in  the  whole.  Now  the  condition  of  the  above  written  obliga-  condit.t 
don  is  such,  that  if  the  said  {obligors)  or  either  of  them,  or  theur  ?^*^"  *"  ' 
or  either  of  their  heirs,  executors,  or  administrators,  do  and  shall 
iiom  time  to  time,  and  at  all  times  hereafter,  on  demand  made 
by  the  said  {obligees)^  or  any  or  either  of  them,  or  their  or  any  or 
either  of  thehr  partners  or  partner  for  the  time  being,  as  bankers,  by 
any  change  or  alteration  of  the  persons  composing  the  said  banking 
oonoem  for  the  time  being,  or  the  survivors  or  survivor  of  them,  or 
the  executor  or  administrator  of  such  suryivor,  or  their  or  his  part- 
ners or  partner  for  the  time  being,  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  {obligees),  and  the  partners  and  partner  for  the  time 
being  of  any  or  either  of  them  as  bankers,  by  any  change  or  altera- 
tion of  the  persons  composing  the  said  banking  concern  for  the  time 
bdng,  or  the  survivors  or  survivor  of  them,  or  the  executor  or  ad- 
ministrator of  such  survivor,  or  their  or  his  partners  or  partner  for 
the  time  being,  the  said  sum  o£  £  ,  and  also  all  and  every 

sum  and  sums  of  money  whatsoever  which  from  time  to  time  shall  be 
due  and  owing  to  them,  any  or  either  of  them,  from  or  by  the  said 
{obligor),  his  heirs,  executors,  or  administrators,  or  his  or  their  part- 
ners or  partner  for  the  time  being,  on  the  balance  of  accounts  between 
the  said  {obUgor),  his  executors  or  administrators,  or  his  or  their 
partners  or  partner  for  the  time  being,  on  the  one  part,  and  the  said 
{ob^gees),  or  any  or  either  of  them,  and  their  or  any  pr  either  of 
their  partners  or  partner  for  the  time  being,  as  bankers,  by  any 
change  or  alteration  of  the  persons  composing  the  said  banking  con- 
cern for  the  time  b^g,  or  the  survivors  or  survivor  of  them,  and 
their  or  his  partners  or  partner  for  the  time  being,  on  the  other  part, 
fiinr  and  in  respect  of  the  said  sum  of  <f  ,  and  all  andevery 

other  sum  and  sums  of  money  hereinaft^er  to  be  lent,  advanced,  and 
paid  by  the  said  {obligees),  pr  any  or  either  of  them,  or  their  or  any 
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or  either  of  their  partners  or  partner  for  the  time  being}  as  bankers, 
^T  2l^T*  ^^  ^y  *"y  change  or  alteration  of  the  persons  composing  the  said  bank- 

ing  concern  for  the  time  being,  or  the  survivors  or  survivor  of  them, 

and  exonerate      or  the  executor  or  administrator  of  such  survivor,  or  their  or  his 
rom  la  i  ities,     pgy^jjers  or  partner  for  the  time  being,  or.  for  which  he  or  they,  or  hia 
or  their  partners  or  partner  for  the  time  being,  or  any  of  them,  shall 
or  may  be  answerable  or  responsible,  either  as  drawers  or  acceptors 
or  indorsers  of  any  foreign  or  inland  bill  or  bills  of  exchange,  or  as 
drawers  or  indorsers  of  any  promissory  note  or  notes  of  hand,  or 
otherwise  howsoever,  to  them  the  said  {obligees)^  or  any  or  either  of 
thom,  or  any  or  cither  of  their  partners  or  partner  for  the  time  being 
as  bankers,  by  any  change  or  alteration  of  the  persons  composing  the 
said  banking  concern  for  the  time  being,  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  or  their 
end  allow  lawful  or  his  partners  or  partner  for  the  time  being ;  and  also  for  the  usual 
c  arges,   c.       ^^^  lawful  charges  of  the  said  {obligees)  ^  or  any  or  either  of  them,  or 

any  or  either  of  their  partners  or  partner  for  the  time  being  as  afore- 
said, or  the  survivors  or  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  or  their  or  his  partners  or  partner  tat 
the  time  being,  as  bankers  or  banker  for  the  said  (obligor),  his  ex-^ 
ccutors  or  administrators,  or  his  or  their  partners  or  partner  for  the 
time  being,  for  discount,  postages,  and  commission,  and  aU  other 
lawful  charges  and  expenses  on  all  foreign  or  inland  bills  of  exchange 
and  promissory  notes  to  be  negotiated,  taken,  received,  or  discounted 
for,  from,  or  on  the  account  of  the  said  (obligor),  his  executors  or 
administrators,  or  his  or  their  partners  or  partner  for  the  time  being, 
by  the  said  (obligees),  or  any  or  either  of  them,  or  their  or  any  or 
either  of  their  partners  or  partner  for  the  time  being  as  aforesaid,  or 
the  survivor  or  survivors  of  them,  or  the  executors  or  administrators 
of  such  survivor,  or  his  or  their  partners  or  partner  for  the  time  being 
as  aforesaid ;  and  also  of,  upon,  and  for  all  other  businesses  to  be 
transacted  for  the  said  (obligor),  his  executors  or  administrators,  or 
his  or  their  partners  or  partner  for  the  time  being,  by  the  said  (06- 
ligees),  or  any  or  either  of  them,  or  their  or  any  or  either  of  their 
partners  or  partner  for  the  time  being  as  aforesaid,  or  the  survivors 
or  survivor  of  them,  or  the  executor  or  administrator  of  such  survi- 
»     vors  or  survivor  of  them,  or  their  or  his  partners  or  partner  for  the 
and  interest ;       time  being,  in  their  said  business  as  bankers,  together  with  interest 

at  the  rate  of  £5  per  cent,  per  annum  for  the  said  sum  o{£  , 

and  also  for  all  such  other  sum  or  sums  of  money  as  ftom  time  to 
time,  and  for  the  time  being,  shall  be  due  or  owing  fironi  the  said 
((Migor)^  his  executors  or  administrators,  or  his  or  their  partners  or 
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partner  for  the  time  being  as  aforesaid,  to  the  said  (obligees)^  or  any 

or  either  of  them,  and  their  or  any  or  either  of  their  partners  or  Pay  {balance  to 

partner  for  the  time  being  as  aforesaid,  or  the  survivors  or  survivor  1 — 


BONDS. 


of  them,  or  the  executor  or  administrator  of  such  survivor,  and  their 
or  his  partners  or  partner  for  the  time  being,  on  the  balance  of  such 
account,  whether  open  or  stated  bet\veen  them,  such  interest  to  be  com- 
puted and  calculated  according  to  the  usual  mode  and  custom  of 
bankers  in  the  said  city  of  ,  on  the  balance  of  monies  which 

from  time  to  time  shall  arise  and  be  due  to  or  in  favour  of  the  said 
(obiigeeii)j  or  any  or  either  of  them,  or  their  or  any  or  either  of  their 
partners  for  the  time  being  as  aforesaid,  or  the  survivors  or  survivor 
of  them,  or  the  executor  of  administrator  of  such  survivor,  and  their 
or  his  partners  or  partner  for  the  time  being,  as  the  same  balances 
shall  be  increased  or  diminished  or  reduced  from  time  to  time ;  so 
nevertheless  that  all  monies  intended  to  be  secured  by  the  above  ' 

written  bond  or  obligation  shall  not  exceed  the  sum  of  JP  of 

lawfiil  English  money  in  the  whole.  And  also  if  the  said  (jihljgor)^  and  assist  in 
his  executors  or  administrators,  and  his  or  their  partners  or  partner  j^cesf  "^**^ 
kt  the  time  being,  do  and  shall  from  time  to  time,  and  at  all  times 
hereafter,  on  demand  made  by  the  said  {Migees)^  or  any  or  either  of 
them,  or  their  or  any  or  either  of  their  partners  or  partner  for  the 
time  being  as  aforesaid,  or  the  survivors  or  survivor  of  them,  or  the 
executor  or  administrator  of  such  survivor,  or  their  or  his  partners  or 
partner  for  the  time  being,  join  and  concur  with  the  said  (obligees), 
and  any  or  either  of  them,  and  their  or  any  or  either  of  their  part- 
ners or  partner  for  the  time  being  as  aforesaid,  or  the  survivors  or 
smTrivor  of  them,  or  the  executors  or  administrators  of  such  survivor, 
and  their  or  his  partners  or  partner  for  the  time  being,  in  settling, 
adjusting,  and  ascertaining  the  balance  of  every  such  account,  and 
the  amount  of  the  sums  or  sum  of  money  then  due  or  owing  by, 
from,  or  to  the  said  {obligeea)^  or  any  or  either  of  them,  or  their  or 
any  or  either  of  their  partners  or  partner  for  the  time  being  as  afore- 
said, or  the  survivors  or  survivor  of  them,  or  the  executor  or  ad- 
ministrator of  such  survivor,  and  their  or  his  partners  or  partner  for 
the  time  being,  upon  every  such  account.     THEN,  &c. 
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Ptt^  {baloncB 
to  ageni). 


No.  CCXXVI. 

^Bandffvm  a  Country  Solicitor  to  his  Agent  in  London  f of  the 
re-payment  of  balances  on  account  of  monies  which  may  be  ad- 
vanced (1). 


oujpiAion.         Know  all  men,  &c.  (2).    Wheeeas  the  above  named  {Migor) 

practises  as^  an  attorney  and  solicitor  at  aforesaid,  and  the 

said  {obligee)  hath  agreed  to  act  as  his  agent  in  London  to  transact 
such  parts  of  the  professional  business  of  the  said  {obligor)  as  are 
to  be  done  in  the  offices  or  courts  in  London,  upon  his  executing 
the  above  obligation  to  secure  the  repayment  o£  such  sums  as  the 
said  {obligee)  may  advance  or  pay  for  the  said  {obUgor)  on  ac- 

coNDiTiON.   count  of  the  said  business.     Now  the  condition  of  the  above 

written  obligation  is  such,  that  if  the  above  bounden  {obligor)^  his 
h^rs,  executors  or  administrators,  or  partner  or  partners  for  the 
time  being,  do  and  shall  from  time  to  time  and  at  all  times,  yearly 
and  every  y^ar,  so  long  as  he  the  said  {obligee)  his  partner  or  part- 
ners for  the  time  being,  shall  be  or  act  as  the  London  agent  or  agents 
of  the  said  {obligor)  or  his  partner  or  partners,  well  and  truly  pay, 
or  cause  to  be  paid  unto  the  said  {obligee)^  his  executors,  administra- 
tors, partner,  partners  or  assigns.  Oh  or  before  the  day  of 
in  every  year,  all  such  balance  and  sum  or  sums  of 
money  as  shall  or  may  at  or  upon  the  settlement  of  accounts  between 
them,  on  or  up  to  the  day  of  then  next  preceding,  ap- 
pear to  be  justly  owing  to  the  said  {obligee),  his  executors,  adminis- 
trators, partner  or  partners,  as  such  agent  or  agents  aforesaid,  or 
otherwise  howsoever,  from  him  the  said  {obligor),  his  executors,  ad- 
ministrators, partner  or  partners,  clients  or  assigns,  after  allowing  and 
abating  all  and  every  such  sum  and  sums  as 'he  the  said  {obligee), 
his,  8rc.  shall  have  received  for  or  qa  account  of  him,  them,  or  any  of 
them.     THEN,  kc 


OUigAtioii. 


(1)  This  bond,  mutatis  mutandiSf  is  equally  applicable  to  the  purpose 
of ^  securing  balances  due  from  the  London  agent  to  his  country  so- 
licitor. 

(3)  Form  of  obligation  aa  ante,  p.  77. 
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^ 


aOMM. 


Fay 
change). 


No.  CCXXVII- 

*  Bond  from  a  Merchant  to  Pay  Bills  of  Exchange  to  be  drawn 

upon  him  by  his  Factor  abroad. 


IEnow  all  men,  &c.  (1).    Wheeeas  [recite  shortly  the  facts 
leading  to  the  bond  being  given].    Now  the  condition  of  the  condition. 
Above  irritten  obligation  is  such,  that  if  the  above  bounden  {Migor)^ 
lis  heirs,  executors  or  administrators,  shall  ^/uid  do  accept  all  and    « 
every  bill  or  bills  of  exchange  Which  are,  is  or  shall  be  drawn  by 
{factor)  residing  at  in  on  the  said  {obligor)^  for 

such  goods,  wares  or  merchandizes  as  shall  or  may  be  shipped  and 
laden  by  the  order  of  the  said  (obligor)  on  board  the  ship  , 

wherec^  is  master,  or  any  other  ship  or  vessel,  or  ships  or 

vessels,  as  and  when  the  said  bill  or  bills  of  exchange  .shall  be  ten- 
dered or  presented  to  or  for  the  acceptance  of  the  said  (obligor)  j  his 
executors  or  administrator^  not  exceeding  the  amount  of  £ 
sterling  in  the  whole ;  and  also  if  the  said  (obligor),  his  heirs,  exe- 
cutors or  administrators,  shall  and  do  well  and  duly  pay  or  cause  to 
be  paid  all  and  every  the  full  amount  or  value  of  or  mentioned  in 
aU  and  every  such  bill  or  bills  of  exchange  which  shall  be  so  drawn 
and  presented,  at  such  days  and  times,  and  in  such  manner  as  the 
same  and  every  of  them  respectively  shall  become  due  and  payable, 
according  to  the  tenor  and  purpose  of  every  or  any  such  bill  or  bills 
of  exchange  respectively,  and  the  custom  of  merchants  in  relation 
thereto.     THEN,  &c. 


,' 


( 1 )  See  ante,  p.  77,  and  p.  73,  notes.   -  Obligition. 
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*Bondfr(mi,  a  Debtor  to  Pay  Composition  agreed  to  he  accepted  by 

his  Creditors  (1). 


Reciul  of  agree-  Know  ALL  MEN,  &c.  (2).     Whereas  in  or  by  a  Certain  indenture 
TsUiol*"""*"      bearing  date  on  or  about  the  day  of  the  (obligee), 

amongst  other  creditors   of  the  above  bounden  {obligor),   agreed 
to  accept  the  sum  of  shillings  in  the^  pound  as  a  composition  in 

full  for  a  certain  debt  or  sum  of  £  owing  to  him  by  the  said 

(obligor),  to  be  paid  at  the  times  following,  (that  is  to  say) 
shillings  in  the  poimd  part  thereof  on  the  day  of  ,  and 

shillings  in  the  pound  other  part  thereof,  on,  &c.  and  in  which 
said  indenture  there  is  contained  a  proviso,  that  if  the  said  (obligor) 
should  fail  in  either  of  the  said  payments,  then  the  said  indenture 
should  be  void  and  of  no  effect,  and  the  creditors  parties  thereto 
should  respectively  be  at  liberty  to  sue  for  and  recover  the  whole 
amount  of  their  respective  debts ;  and  the  said  (obligor)  tYieTehy  agreed 
to  execute  a  bond  for  the  due  payment  of  the  said  composition  when 
required  by  any  of  his  said  creditors,  in  penalties  of  double  the  amount 
of  the  original  debt,  with  a  condition  to  be  thereunder  written,  that  if 
any  default  should  be  made  in  either  of  the  said  payments  at  the  times 
aforesaid,  the  said  penalties  should  be  forfeited,  and  be  a  security  for 
the  payment  of  the  whole  amount  of  their  respective  debts,  in  like 
manner  as  if  no  composition  had  been  entered  into,  as  by  the  said  in 
part  recited  indenture,  reference  being  thereunto  had,  will  more  fully 
appear.  And  whereas  there  was  due  and  owing  to  the  said 
(obligee),  at  the  time  of  his  signing  the  said  indenture,  the  sum  of 
£  ,  and  he  has  required  the  above  written  obligation 

for  securing  the  said  composition  so  payable  to  him  as  aforesaid. 
CONDITION.   Now  THE  CONDITION  of  the  above  written  obligation  is  such  (3),  that 


Obligation. 


(1)  See  ante,  Mod.  Prec  Vol  VI.  p.  S76.  {Sd  Edit,)  in  notes, 

(2)  See  ante,  p.  77,  and  73,  notes. 

(3)  See  post.  No.  CCXXXII.  (p.  164.)  and  notes  there. 
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if  the  said  iobligor)^  his  heirs,  executors  or  administrators,  do  and 
shall  well  and  truly  pay,  or  cause  to  be  paid  unto  the  said  (obligee)^ 
his  executors,  administrators  or  assigns,  the  sum  of  <f  ,      ^^ 

the  day  of  ,  which  will  be  in  the  year,  &c.  (1) 

[asbeforelf  making  in  the  whole  the  sum  of  £  , 

(being  the  composition  money  so  agreed  to  be  accepted  by  him  the 
said  {obligee)  for  his  said  debt  of  £  after  the  rate  of 

fibillings  in  the  pound  as  aforesaid).  And  if  the  said  {obligor)^  his 
heirs,  executors  or  administrators,  do  and  shall,  at  the  respective 
times  of  paying  the  said  several  sums  or  instalments,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  {obligee)^  his  executors,  ad> 
ministrators  or  assigns,  interest  for  the  same  at  and  after  the  rate  of 
£5  per  cent,  per  annum,  from  the  date  of  the  said  in  part  recited 
indenture  to  the  said  respective  times  of  payment :  And  if  the  said 
{Migor)^  his  heirs,  executors  or  administrators,  do  and  shall  make 
the  said  several  payments,  and  every  of  them,  without  any  deduc- 
tion, defalcation  or  abatement,  and  without  fraud  or  delay ;  or  in  the 
case  of  any  such  default,  iraud  or  delay,  then  if  the  said  (obligor)^ 
his  heirs,  executors  or  administrators,  do  and  shall  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  {obligee)^  his  executors,  admi- 
nistrators or  assigns,  upon  demand,  the  ftill  sum  of  £  of 
lawftd  money  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
(being  the  whole  of  the  said  debt  owing  to  him  the  said  {obligee)  by 
the  said  {obligor)  as  a&resaid),  together  with  interest  for  the  same, 
after  the  rate  of  £5  per  cent  per  annum,  THEN,  &c. 


BOKDS. 


Pay 


(1)  If  bills  of  exchange  or  promissory  notes  are  to  be  given  for  pay-  BHis. 
sent  of  the  instalments,   see  and  vary  the  condition  as  antCy  No^ 
CCXXVII. 


H9VIM. 
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f/rright). 


I  <;.:niTiON. 


No,  CCXXIX. 

*Bond  by  Owners  of  a  Ship,  S^c,  to  Pay  Freight,  4^.  for  Goodi 

shipped'  (1 ).     (  Usual  form). 


Know  all  men,  &c.  (2)  Whebbas  the  above  bounden  {Mi- 
goTs)  are  bound  out  on  a  voyage  to  and  other  parts  beyond 

seas ;  And  whereas  the  above  named  {obUgee)\  at  the  request  of 
the  said  (obligors),  hath  shipped,  or  is  about  to  ship,  on  board  some 
ship  or  ships  for  of  ,  particularly  mentioned  in 

the  invoice  thereof,  which  goods,  by  agreement,  are  to  be  consigned 
to  the  said  {obligors)  at  ,  and  they  have  agreed  and  do 

hereby  agree  to  receive  the  same,  and  pay  the  freight  thereof  to 
the  said  place,  and  to  dispose  of  the  said  goods,  and  run  all  the 
risks  of  the  same  after  their  arrival  there,  and  to  answer,  pay  and 
make  good  to  the  said  (obligee)  at  for  the  said  goods,  and 

his  profits  thereby,  and  for  bearing  the  risk  thereof,  the  sum  of 


£ 


as  hereunder  mentioned.     Now  the  condition  of  the 


above  written  obligation  is  such,  that  if  the  above  bounden  {obli- 
gors), their  executors  or  administriators,  or  either  or  any  of  them, 
shall  and  do  receive  the  said  goods  upon  their  arrival  at 
aforesaid,  and  pay  the  freight  thereof  to  the  said  place,  and  run  all 
risks  of  the  same  after  their  arrival  there,  and  do  and  shall  truly 
pay,  or  cause  to  be  paid,  satisfied  and  made  good  unto  the  said 
(obligee),  his  executors,  administrators  and  assigns,  for  the  said 
goods,  and  his  profits  thereby,  and  for  his  risk  thereof  to 
aforesaid,  the  sum  of  £  of,  &c.  on  the  day  of 

(all  further  advantages  by  or  iii  respect  of  the  said  goods  being 
for  the  proper  account  and  use  of  the  ^aid  (obligors)).     THEN,  &c. 


(IJ  See  post.  "  Charter -PARTY. 
(2)  See  ante,  p.  73,  and  notes. 
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Pay 

(jiood$). 


No.  CCXXX. 

^Bondfram  a  JRetaU  Trader  (and  surety)  to  a  Manufacturer  (yr 
Yfholesale  Dealer  for  Payment  of  Goods  which  may  be  supplied 
to  order. 


fiTow  ALL  MEN,  &c.  (1)    Whereas  {principal)  of,    &c.  hath  RedtaL 
opened  or  is  about  to  open  a  shop  at  aforesaid,  as  a 

linen-draper  [or  as  the  case  may  he]^  and  hath  applied  to  the  above 
nimed  (obligee)  to  supply  him  with  such  goods  in  the  said  trade  as 
be  may  from  time  to  time  have  occasion  for  at  the  usual  prices,  which 
the  said  (obligee)  hath  agreed  to  do  upon  the  said  (principal)  and 
the  said  (surety)  entering  into  the  above  written  obligation  with 
sQch  condition  as  hereinafter  is  written.  Now  the  cokditiok  of  condition. 
the  above  written  obligation  is  such,  that  if  the  above  bounden 
(principal)^  his  heirs,  executors,  or  administrators,  do  and  shall 
from  time  to  time,  and  at  all  times  hereafter,  well  and  truly  pay  or 
csose  to  be  paid  unto  the  said  (obligee)^  his  executors,  administra^ 
tors,  or  assigns,  all  and  every  such  sum  and  sums  of  money,  and  bill 
and  bills  of  exchange  as  shall  at  any  time  or  times  hereafter  become 
doe  and  owing  to  him  the  said  (obligee)  from  the  said  (principar)^ 
Dot  exceeding  in  the  whole,  at  ady  one  time,  the  amount  or  sum  of 
£  ,  for  goods,  wares,  or  merchandize  sent  and  delivered 

to  or  to  the  order  of  the  said  (  principal),  at  such  time  and  times  as 
or  for  which  the  same  floods,  wares  or  merchandize  and  bills  of  ex- 
change shall  respectively  become  due  and  payable,  according  to  the 
usage  and  custom  of  the  said  trade  or  business  of  ;  or  if  the 

said  (surety)j  his  executors  or  administrators,  do  and  shall,  within 
the  space  of  calendar  months  next  after  notice  in  writing, 

under  the  hand  of  the  said  (obligee),  his  executors,  administrators, 
or  assigns,  shall  have  been  given,  of  any  such  default,  as  hereinafter 
mentioned,  and  of  the  amount  thereof;   (such  notice  being,  in  every 


(1)  See  form  of  obligation  affl^y  pp.  73  and  77.  Obligation. 
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case,  given  within  days  next  after  any  such  default  (1),)  well 

(J^)        and  truly  pay  or  cause  to  be  paid  unto  the  said  {obligee)^  his  execu- 

tors,  administrators,  or  assigns,  all  and  every  such  sum  and  sums  of 

money  as  at  the  time  of  such  notice  shall  be  due  and  owing  from  him 
the  said  {principal),  his  executors  or  administrators,  not  exceed* 
ing  the  said  sum  of  «f  ,  or  in  case  the  same  shall  exceed  that 

sum,  then  such  sum  of  ^  ,  in  part  of  the  sum  so  due  and 

owing;  or  ii  the  said  {obligee),  his  executors,  administrators,  or 
assigns,  shall  fail  to  give  such  notice  of  default  as  aforesaid,  by  leaving 
the  same  at  the  then  or  last  usual  or  supposed  place  of  abode,  or  the 
counting-house  of  the  said  {obligee),  his  executors,  administrators, 
or  otherwise.     THEN,  &c. 


(I)  See  ante,  p.  79*  n.  (1),  p.  129^  notes. 
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Bons. 


No.  CCXXXI. 

*  Bond  from  a  Purchaser  for  Payment  of  Legacies  or  Porti4m8 
chargeable  on  the  Estate  when  Minors  become  of  age. 


Know  all  men,  &c.  (1)  Wheeeas,  &c.  [recite  shortly  the  toill  n^itij. 
or  settlement  by  which  the  legacies  or  portions  are  made  chargeable 
m  the  estate].  And  whereas,  &c.  [recite  the  conveyance  by  which  \ 
the  premises  are  become  vested  in  the  purchaser].  And  whereas  it 
was  agreed  at  the  time  of  the  contract  for  the  said  purchase  that  the 
said  {obligee)  should  retain  in  his  hands,  out  of  the  purchase  money, 
the  sum  of  £  ,  for  the  discharge  of  the  said  legacies  or 

portions  upon  the  said  children  [or  cts  the  case  may  be"}  should  re- 
spectively attain  their  ages  of  twenty-one  years,  and  should  execute  a 
bond  or  obligation  in  double  the  amount  thereof,  with  such  condition 
for  payment  of  the  same,  with  interest,  as  hereunder  is  written.  Now 
therefore  the  condition  of  the  above  written  obligation  is  such,  condition. 
that  if  the  said  {obligor),  his  heirs,  executors,  or  administrators,  do 
and  shall  well  and  truly  pay  or  cause  to  be  paid  the  said  siun  of 
£  9  to  each  of  them  the  said  respectively,  as 

md  when  they  shall  respectively  attain  the  age  of  twenty-one  years ; 
and  in  case  any  or  either  of  them  shall  die  under  that  age,  then  if 
the  said  {obligor),  his  heirs,  executors,  or  administrators,  do  and 
shall  well  and  truly  pay  or  cause  to  be  paid  the  amount  of  the  legacies 
ar  portions  of  him,  her  or  them  so  dying  unto  the  said  {vendor),  his 
executors,  administrators,  or  assigns,  {or  unto  or  between  the  survivors 
or  survivor  of  them  the  said,  &c.  [or  as  the  case  may  be],  his,  her  or 
their  executors,  administrators  or  assigns,  within  three  calendar  months 
next  after  bis  or  their  respective  deaths.  And  if  the  said  {obligee),  his 
heirs,  executors,  and  administrators,  do  and  shall  well  and  truly  pay 
or  cause  to  be  paid  interest  for  the  said  several  sums,  until  the  same 
shall  become  payable,  after  the  rate  of  £  per  centum  per 

annum.     THEN,  &c. 


(1)  See  form  ante,  p.  77.  Obligation. 
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PRBCEDENTS  IN 


[class  IX. 


BONDS. 


Pay 
{money  lent). 


No,  CCXXXII. 

Bond  for  Payment  of  Money  at  one  time* 
VariatioM  where  the  payment  is  to  be  made  by  instalments. 


Now  KNOW  ALL  if£N,  &c.  (1).    WHEasAs,  &c.  {recUe  haftj  Sfc,) 
COKDITION.  Now  THE  CONDITION  of  the.above  written  obligation  is  such,  that  if 

the  above  bounden  {obligor)  [or.  {obligors)  or  either  of  them]  his  [or 
their  or  either  of  their]  heirs,  executors  or  administrators,  or  any  other 
person  or  persons  on  his  or  their  behalf,  do  and  shall  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  {obligee)  [or  {obligees),  or  any 
or  either  of  them]  his  [or  their  or  either  of  their]  (2)  executot?, 
administrators  or  assigns  (3)  the  full  sum  of  £  at, 


Executors  mfty 
sue  on  bond  to 
testator. 

If  no  plAoe  be 
mentioned 
money  must  be 
tendered  to  the 
obligee  per- 
sonally* 


Subsequent 
advances. 


(1)  See  form  of  obligation,  anigf  p.  77* 

(2)  Although  these  words  of  representation  be  omitted,  yet  if  the 
obligee  should  die  before  the  time  of  payment  arrive,  his  executors  will 
be  entitled  to  sue  upon  the  bond ;  see  Ernes  v.  Handcock,  2  Atk.  507« 

(3)  When  there  is  no  place  mentioned  for  the  performance  of  a  con- 
dition to  pay  money,  or  to  do  any  other  act,  the  obligor  must  find  out 
the  person  of  the  obligee  wherever  he  may  be,  if  within  the  four  seas, 
otherwise  the  obligation  will  be  forfeited,  but  if  a  place  be  mentioned 
he  need  seek  no  further;  Perk.  S.  7B0,  781 ;  Lit.  S.  840,  841 ;  but  as 
the  appointment  of  a  place  of  payment  is  in  favour  of  the  obligor,  and 
the  bond  is  usually  made  out  by  the  solicitor  of  the  obh'gee,  it  is  seldom 
inserted ;  and  it  roisht  indeed  be  contended,  that  if  a  time  and  place 
•were  appointed,  and  the  obligor  were  to  attend  and  the  obligee  were  not 
to  be  there,  the  penalty  of  the  bond  would  be  saved ;  and  so  where 
the  principal  money  is  payable  at  a  future  time,  with  interest  in  the 
mean  time  payable  half-yearly,  if  the  interest  be  not  paid  on  the  day  ap- 
pointed, the  bond  will  be  forfeited  ;  Van  Sandan  v. 1  Sei.  and 

Bar.  215. 

if  the  bond  be  for  payment  of  money  which  may  subsequently  be 
advanced,  it  will  be  necessary  that  a  limit  should  be  placed  to  such  ad- 
vances, or  the  bond  will  require  to  be  stamped  with  an  ad-valorem  duty 
of  £i5  per  cent*  by  55  Geo.  8«  c.  J 84.  which  imposes  that  duty  on  all 
bonds  where  the  sum  secured  to  be  paid  shall  be  uncertain ;  and  it  has 
been  determined,  that  although  the  penalty  of  the  bond  be  considerablpr 
less  than  the  sum  of  ^20,000,  the  highest  sum  mentioned  in  the  act,  it 
will  make  no  difference ;  Scott  v.  Alsop,  2  Price,  20. 
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itc.  (I)  of  lawful  money  of  the  United  Kingdom  of  Great  Britain 


BOWDS* 


{money  lent). 


' 


(1)  If  it  be  intended  that  the  money  should  be  paid  by  instalmentfl;  InstalmeDts. 
or  if  a' shorter  form  be  wished,  say, 
^'  The  fiill  sum  of  £  of  lawful  money  of  the  United  King" 

dom  of  Great  Britain  and  Ireland,  of  English  value  and  currency, 
after  the  rate  oi  £6  per  cent,  per  annum,  on  the  same  days  and 
times  for  so  much  of  the  sum  of  ^  as  shaU  then  remain  un- 

pad, \oT  with  interest  for  the  same  of  Uke  lawful  and  current  money 
after  the  rate  of  ^5  for  every  ^100  by  the  year,  in  the  manner 
foOowing,  (viz.)  the  sum  of  £  being  one-fourth  part  of  the 

said  sum  of  <£^  ,  together  with  one  yearns  interest  upon  the 

whole  of  the  said  sum  of  £  ,  on  the        ,  day  of  now 

next  ensuing,  &c.  and  the  sum  of  £  being  the  residue  of  the 

said  principal  sum  of  £  with  one  year's  interest  upon  the  i 

same  sum  of  £  after  the  rate  aforesaid,  on,  &c.  then,  &c.] 

on  the  days  and  times,  and  in  the  manner  hereinafter  expressed, 
(that  is  to  say)  the  sum  of  £  part  of  the  said  sum  of 

£  on  the  day  of  now  next  ensuing,  and  the  simi 

of  £  other  part  thereof  on  the  day  of  ,  and  the 

fam(3S  £  residue  and  remainder  of  the  said  sum  of  £ 

on  the  day  of  together  with  interest,  and  do  and  shall 

make  all  and  every  the  payments  with,  &c.'"  as  above,  and  make 
the  Baid  payments  with  interest  aft;er  the  rate  aforesaid  for  the  whole 
of  the  said  sum  of  ^  to  be  computed  from  the  day  of  the 

date  of  the  above  written  obligation.'* 
If  the  payments  are  to  be  made  half-yearly,  say,  To  pay  money 

"  The  sum  of  £  yearly  and  every  year  for  and  during  the  jj^  ^^  jntereit 

term  of  from  the  date  hereof,  by  two  even  and  equal  payments, 

Half-yearly  in  the  year,  on  the  day  of  ,  and  day 

of  in  every  year  during  the  said  term  of  years,  being 

die  interest  of  the  sum  of  £  hereinafter  mentioned,  the  first 

payment  whereof  is  to  be  made  on  the  day  of  next  en- 

aning  the  date  hereof,  and  the  said  principal  sum'  of  <f  at  the 

end  or  expiration  of  years  from  the  date  herdof,  or  within 

months  aft^er  notice  in  writing  given  to  the  said  , 

^  heirs,  executors  or  administrators,  or  either  of  them,  by  the  said 
,  his  executors,  administrators  or  assigns,  to  pay  the  same 
*&a  the  end  or  expiration  of  the  said  term  of  years,  with  law- 

fid  interest  for  the  same  up  to  the  time  of  payment,  without  fraud  or 
^lay;  then  this  obligation  to  be  void.  But  if  default  shall  happen 
to  be  made  in  payment  of  any  of  the  said  several  and  respective 
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[class  IX. 


BOVDf. 


Pay 
{money  lent). 


and  Irelaxidy  of  English  value  and  currency,  upon  the  day  of 

(1)  next  ensuing  the  date  of  the  above  written  obligation, 
between  the  hours  of  and  of  the  clock  in  the  morning, 

with  interest  (2)  for  the  same  in  the  mean  time  (3)  after  the  rate  of 
^6  of  like  lawful  money  for  every  £\Q0  by  the  year,  without,  any 
deduction  or  abatement  whatsoever  (4)-  IIHEN  the  above  written  (5) 


On  default  in 
one  instalment. 


If  no  time  of 
payment  men- 
tioned in  a  bond 
the  money  pay- 
able inttanter. 

Interest  due  on 
bond,  though 
not  reierved. 


On  noD-pay- 
nent  of  In- 
terest, execution 
may  issue,  but 
only  for  the  sum 
due. 


Warrant  of  at- 
torney. 


Tlie  conclusion 
of  the  bond, 
"  Then,"  &c. 
materiaL 


half-yearly  payments,  or  any  part  thereof,  being  the  interest  on  the 
said  principal  sum  of  <f  ,  on  any  of  the  said  several  and 

respective  days  and  times  above  limited  for  payment  thereof,  or  of 
the  said  principal  sum  of  <f  at  the  end  or  expiration  of 

years  Arom  the  date  hereof,  or  within  months  after  notice  in 

Vriting  shall  be  given  for  that  purpose  as  aforesaid.**^     Then,  &c. 

And  where  the  money  is  to  be  paid  by  instalments,  and  one  of  them  be 
unpaid  at  the  time  appointed,  the  whole  penalty  becomes  due,  and  judg- 
ment may  be  obtained  at  law  ;  see  Coates  v.  Hewitt,  1  Wils.  89 ;  Land 
V.  Harris,  1  Stra.  515 ;  Judd  v.  Evans,  6  Durnf.  and  E.  399  ;  but  upon 

I  payment  of  the  money  then  due  and  costs,  the  obligor  will  be  relieved, 
etting  the  judgment  however  stand  as  a  security  for  the  rest.     Vide  tx 
parte  Groom,  1  Atk.  118  ;  Collins  v.  Collins,  2  Bur.  824. 

( 1 )  If  no  day  of  payment  be  named  in  the  condition,  the  bond  will  be 
payable  on  the  day  of  the  date ;  and  if  an  action  be  brought  upon  it, 
the  Court  will  refer  it  to  the  Master  to  compute  principal,  mterest  and 
costs,  and  on  payment  of  the  same  stay  the  proceedings ;  see  Farquhar 
V.  Morrice,  7  Durnf.  and  E.  124- 

(2)  Interest,  it  has  been  holdcn,  will  be  due  on  a  bond  even  though 
it  be  not  expressly  reserved ;  See  Farquhar  v.  Morrice,  7  Durnf.  and  £• 
124 ;   and  the  condition  of  the  bond  is  equally  forfeited  by  failure  in 

payment  of  interest  as  of  the  principal ;  Van  Sandan  v. —  1  Baro. 

and  Aid.  214. 

(3)  If  the  bond  be  conditioned  for  the  payment  of  a  principal  sum  on 
a  future  day,  together  with  interest  until  the  same  be  paid,  and  default 
should  happen  in  payment  of  the  interest,  the  Court  will  not  stay  pro- 
ceedings on  payment  of  the  interest  only  and  costs,  though  they  may 
restrain  the  execution,  if  the  obligee  should  levy  more  than  the  sum 
then  due ;  see  Tigh  v.  Craft,  2  Taunt.  387  ;  Van  Sandan  v.  — — 
1  Barn,  and  Aid.  214. 

(4)  If  the  bond  be  accompanied  by  a  warrant  of  attorney,  add, 

^^  And  which  said  several  sum  and  sums  are  the  same  as  are  men- 
tioned in  a  certain  warrant  of  attorney  intended  to  bear  even  date 
with  the  above  written  obligation,  authorizing  certain  attornies  there 
named  to  enter  up  judgment  thereupon."" 

(5)  If  the  words  at  the  close  of  the  condition  **•  Them  the  above 
written  obligation  shall  be  void"  be  omitted,  the  condition  will  be  void, 
though  the  obligation  will  not  be  affected  ;  but  the  omission  of  the  fol- 
lowing words  '*  or  else  shall  remain  in  full  force  and  entire"  is  ininiaterial, 
for  as  their  addition  adds  notliing  to,  so  their  omission  detracts  nothing 
from  the  obligation.     Pasc.  9  Jac.  K.  B.  Trewman  and  Purrara's  Ca. 
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obligation  shall  be  null  and  void,  or  else  shall  be  and  remain  in  -. 

M  force  and  virtue.     Sealed  and  delivered,  &c.  (1)  (mon^iem). 

(obligor  ' 

and 

Migee)  (2). 


(1)  As  it  is  a  requisite  that  the  execution  of  a  bond  should  be  proved  Witnesses. 
)j  all  the  subscribing  witnesses,  it  is  usual,  to  prevent  the  inconveni- 
ences which  frequently  happens  in  finding  them,  to  have  it  attested  by 

only  one  witness. 

(2)  In  practice  it  is  usual  for  bonds  to  be  signed  by  the  obligors  only, 
but  when  it  is  accompanied  by  a  condition  of  defeasance,  as  it  always  ^ 
now  is,  it  should  properly  be  signed  by  the  obligee  also,  the  obligatory 
part  of  the  bond  being  that  only  which  proceeds  from  th^  obligor, 
and  the  condition  from  the  obligee.  But  it  is  not  essential  that  bond 
should  be  signed,  if  sealed  and  delivered,  Hodgkinson,  ex  paiie^  11  Ves. 
296.    See  2  Salk.  462. 
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BONDS. 


Fay  {Mortgage- 
Money)* 


No.  CCXXXIII. 

Bond  for  payment  of  Money  to  accompany  a  Mortgage  in  Fee  (1). 

Variations  where  the  Mortgage  is  bj  demise.  Where  the  landi 
Mortgaged  are  Copyhold.  Where  thej  are  Leasehold.  Where 
the  loan  is  of  Money  in  the  Funds.  Where  the  Money  bor- 
rowed is  to  be  paid  by  Instalments. 


Recital  of  moru  Know  ALL  MEK,  &c.  (2).     Whebeas  the  Said  {mortgagee)  hath 
^^  this  day  lent  unto  the  above  bounden  (mortgagor)   the  sum  of 

£  (3)  and  by  indentures  (4)  of  lease  and  release,  the  lease 


Use  of  bond  (1)  ^7  means  of  the  bond  accompanying  a  mortgage  the  mortgagee 

accompanying  may  recover  the  deficiency  of  his  aebt  by  action  on  the  bo«d,  in  case 
a  mortgage.        ^^  estate,  on  foreclosure  and  sale,  should  prove  to  be  inadequate ;  Tools 

V.  Hartly,  2  Brow.  Ch.  Ca.  125  ;  but  as  such  action  will  open  the  fore- 
closure, an  injunction  will  be  issued  if  the  balance  be  very  inconsider- 
able ;  Perry  v.  Barker,  13  Ves.  198. 
^RecoTeiyon  Although,  as  has  been  before  observed,  see  an/^,  p.  73.  n.  (2),  that 

mortgage  not  interest  for  a  sum  lent  upon  bond  cannot  be  recovered  beyond  the 
rertrained  to  the  amount  of  the  penalty;  yet  if  the  creditor  have  other  security  also,  as  a 
pwMaSr  of  the  mortgage,  whether  priorly  or  subsequentlv  given,  the  bond  will  not  pre- 
bond.  vent  nis  recovering  the  whole  interest  due  to  him  although  it  should 

exceed  the  penalty  of  the  bond ;  Peers  v.  Baldwin,  2  Eq.  Ca.  Ab.  611* 
pi.  4;  Clarke  v.  Lord  Abingdon,  17  Ves.  106* 
Obligation.  (2)  See  the  form  of  the  obligatory  part  of  a  bond,  anie^  p.  73. 

Money  in  the  (3)  If  the  loan  be  of  money  in  the  funds,  or  of  a  sum  produced  by 

funds.  gale  thereof,  say, 

**  Wheeeas  the  said  {mortgagee)  hath  this  day  lent  unto  the 
above  bounden  {mortgagor)  the  sum  of  £  or  the  sum  of 

o^  produced  by  the  sale  of  £  three  per  cent  Consoli- 

dated Bank  Annuities,  and  by  indenture,^  &c.  as  above. 

Mortgage  by  (4'}  If  the  mortgage  be  by  demise,  say, 

demise.  «  ^^^  jjy  indenture  bearing  or  intended  to  bear  even  date  with 

the  above  written  obligation,  and  made  or  expressed  to  be  made  be- 


B0VD8. 


NO.  CCXXXIII.3  CONVBYANCTNG.  l69 

bearmg  (kte  the  day  next  before  the  date  of  the  release,  and  the  . 

release  bearing  or  intended  to  bear  even  date  with  the  above  written    ^°^  (moruage 

fnoney). 

obligation,  and  made  or  expressed  to  be  made  between  the  said  

(mortgagor)  of  the  ome  part,  and  the  said  (mortgagee)  of  the  other 
part,  the  said  {mortgagor)  hath  conveyed  and  assured  certain  mes- 
suages, lands  and  hereditaments  therein  particularly  described,  unto 
aod  to  the  use  of  the  said  (mortgagee)  and  his  heirs,  subject  to  a 
proviso  therein  contained  for  the  redemption  (1)  of  the  said  premises 
upon  payment  of  the  said  sum,  with  interest  after  the  rate,  at  the 
times  and  in  the  manner  therein  and  hereinafter  mentioned.     And 


tween  the  said  (mortgagor)  of  the  one  part,  and  the  said  (mort- 
gagee) of  the  other  part,  the  said  (mortgagor)  hath  demised  certain 
messuages,  lands  and  hereditaments  therein  particularly  described, 
unto  the  said  (mortgagee)^  his  executors,  administrators  and  assigns, 
for  the  term  of  five  hundred  years,  at  a  pepper-com  rent,  for  scQur- 
ing,"  &c.  as  above. 

If  tlie  premises  mortgaged  be  leasehold,  say,  LcMehold. 

"  He  the  said  (mortgagor)^  hath  assigned  certain  messuages,  or 

tenements  and  premises  therein  particularly  described,  unto  the  said 
{mortgagee),  liis  executors,  administrators  and  assigns,  for  the 
residue  of  the  term  of  years  now  to  come  therein  for  securing,"" 

&c.  as  above. 

If  the  premises  be  copyhold,  Copyholds. 

"  Whereas  the  above  bou^den  (mortgagor) ^  a  copyhold  or  cus- 
tomary tenant  of  the  manor  of  ,  in  the  county  of  , 
hath,  on  the  day  of  the  date  of  the  above  written  obligation,  sur- 
Mdered  into  the  hands  of  the  lord  of  the  said  manor  certain  copy- 
hold or  customary  messuages,  lands  and  hereditaments,  in  the  said 
sorrender  more  particularly  described,  to  the  use  and  behoof  of  the 
said  (mortgagee)  and  his  heirs,  according  to  the  custom  of  the  same 
manor,  for  securing  the  re-payment  of  the  sum  of  £  ,  with 
interest,  at  the  times  and  in  the  manner  hereinafter,  and  in  the  con- 
dition of  the  said  surrender  named  and  appointed,  for  the  payment 
thereof  respectively.  And  whereas  for  better  securing,'^  &c.  as 
oboce. 

(I)  If  the  loan  be  of  money  in  the  Funds,  or  of  money  produced  by  Money  in  die 
sale  thereof,  say,  ^"«*<*«- 

"  For  securing  the  re-transfer  of  the  sum  of  £  three  per 

cent  Consolidated  Bank  Annuities,  together  with  payment  in  the 
meantime  of  the  amount  of  the  dividends  which  would  have  been 
payable  in  case  the  said  sum  had  remained  undisnosed  of' 

!         SL'P. — ^VOL.  II*.  N 


170 


PR£C£DCNT8   IN 


[class  IX. 


BONDS. 


.  WHEREAS  for  better  securing  (1)  the  payment  of  the  same,  the  said 
Fay  (mortgage    (mortgagor)  hath  agreed  to  enter  into  the  above  written  obligation 

with  such  condition  for  making  void  the  same  as  hereinafter  is  con- 

CQNDiTioK.    tained.    Now  the  condition  of  the  above  written  obligation  is 

such,  that  if  the  above  boimden  {mortgagor)^  his  heirs,  executors  or ' 
administrators,  do  and  shall  well  and  truly  pay  (2),  or  cause  to  be 
paid  untol  the  "said  (mortgagee),  his  executors,  administrators  or 
assigns  (3),  the  full  and  just  sum  of  £  of  lawfiil  money 

of  the  United  Kingdom  of  Great  Britain  and  Ireland,  with  mterest 
for  the  same,  after  the  rate  of  £5  of  like  lawfiil  money  for  every 
J^lOO  by  the  year,  at  the  times  and  in  the  manner  following, 
(that  is  to  say)  (4),  the  sum  of  £  ,  being  one  half  year's 

interest  for  the  said  sum  of  £  ,  after  the  rate  aforesaid, 

upon  the  day  of  now  next  ensuing,  and  the 


Mortgagee  may 
sae  on  coreDont 
or  on  bond. 


Money  in  tbe 
Funds. 

Omission  of 
place  of  pay- 
ment 


Instalments. 


(1)  A  mortgagee  may  sue  the  mortgagor  either  on  the  bond  or  on 
the  mortgage  covenant,  or  both ;  yet  the  mortgagor  will  not  be  com- 
pelled to  pay  on  the  bond,  unless  the  mortgagee  give  security  that, 
upon  payment,  his  deeds  shall  be  delivered  up ;  Schoole  v.  Sail,  1  Sch, 
and  Lef.  177- 

(2)  If  the  loan  be  of  money  in  the  Funds,  make  the  condition  corre- 
spond with  that  given  ante,  p.  169,  n.  (1  )• 

(3)  The  place  of  payment  which  is  inserted  in  the  proviso  for  redemp- 
tion is,  it  will  be  perceived,  omitted  in  the  condition  of  the  bond  for 
tbe  reasons  which  have  been  before  given;  see  an/e,  No.  CCXXXII. 
p.  164.  n.  (S). 

(4)  If  it  be  intefided  that  the  mortgage  money  shall  be  paid  o£P  by  in- 
stalments, see  ante  /  or  if  a  more  distinct  form  be  required,  say, 

*^  The  sum  of  £  ,  part  thereof,  tc^ether  with  the  further 

sum  of  £  ,  beii\g  six  months  interest  for  the  same,  and  also 

for  the  then  remaining  sum  of  £  ,  aftier  the  rate  aforesaid,  and 

making  together  the  sum  of  £  on  the  day  of 

next  ensuing  the  date  of  the  above  written  obligation,  the  sum  of 
£        ,  other  part  thereof,  tc^ether  with  the  further  sum  of  £  , 

being  six  months  interest  for  the  same,  and  also  for  the  then  remain- 
ing sum  of  £  ,  and  making  together  the  sum  of  £  , 
on  the  day  of  ,  which  wiU  be  in  the  year  ;  and 
the  sum  of  £  ,  being  the  residue  and  in  (uil  of  the  said  prin- 
cipal sum  of  £  ,  together  with  the  further  sum  of  <£^  , 
being  six  months  interest  for  the  same,  and  making  together  the  sum 
of  £  on  the  day  of  ,  which  will  be  in  the  j'^ear 
And  do  and  shall,^^  &c.  as  above. 


BOVDt. 
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fiother  sum  of  £  being  the  said  principal  sum  of  <£^  ,  and  1. 

one  other  half  year's  interest  for  the  same,  after  the  rate  aforesaid,    ^^  (mortgage 

on  tie         day  of         then  next  following,  and  which  will  be  in  the  =- 

year  ,  (being  the  same  days  and  times  as  are  appointed  in  or  by 
the  said  in  part  recited  indenture  of  release  for  payment  of  the  same), 
and  do  and  shall  make  all  and  every  the  said  payments,  without  any 
deduction  or  abatement  whatsoever,  for  or  by  reason  of  any  taxes, 
charges,  assessments,  impositions,  cause,  matter  or  thing  what- 
soever (1),  and  according  to  the  true  intent  and  meaning  of  the 
covenant  and  proviso  in  the  said  in  part  recited  indenture  contained 
in  that  behalf.     THEN,  &c.  or  else,  &c. 


(1)  The  condition  of  the  bond  is  sometimes  made  to  extend  to  the  Mortgage  bond 
performance  of  the  covenants  contained  in  the  mortgage  deed,  but  as  in  •*^o"Jd  be  con- 
the  pleadings  this  may  pccasion  difficulty  in  assigning  the  breach  (for  °°«^  *o  P*y™«>* 
the  money  in  the  deed  is  made  payable  at  a  certain  place,  and  in  order, 
therefore,  to  prove  breach  of  the  covenant,  the  mortgagor  must  have 
attended  there  to  receive  the  money),  and  consequently  embarrass  the 
mortgagee,  the  better  mode  is  to  confine  the  bond  simply  to  the  payment 
of  the  money  borrowed  and  interest ;  see  1  Pow.  Mortg.  22* 


N  2 


B0in>8« 


Payoff 
mortgage. 
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( 

*  Bond  from  the  Purchaser  of  an  Equity  of  Redemption  to  Pay 
off  the  Mortgage  Money  (and  indemnify  the  Mortgagor)  (1). 


4      t 


Recital. 


C03JDITI0N. 


Know  all  men,  &c.  (2)  Whereas  by  indenture  of  demise 
bearing  date  [or  indentures  of  lease  and  release  bearing  date  respec- 
tively on  or  about  the  and  days  of  [if  so]  on 
or  about  the              day  of                      ,  which  was  in  the  yeai 

,  and  made  or  'expressed  to  be  made  between  the 
(mortgagor)  of  the  one  part,  and  the  (mortgagee)^  therein  described, 
of  the  other  part,  certain  hereditaments,  situate  at,  &c.  and  there- 
in particularly  described,  were  conveyed' by  the  said  (mortgagor) 
unto  the  said  (mortgagee)  in  fee  simple  [or  for  the  term  of 
years  as  the  case  was]  for  the  securing  the  payment  of  the  sum  of 
£  on  the         day  of        then  next  ensuing,  with  interest  in  the 

mean  time  by  equal  half  yearly  payments  after  the  rate  of  £  per 
annum.  And  whereas  the  said  principal  sum  still  remains  due 
upon  the  said  security,  but  all  interest  for  the  same  hath  been  paid 
up  to  the  day  of         last  past.     And  whereas  the  said  (morU 

gagor)  hath  sold  the  equity  of  redemption  [and  reversion]  •  of  the 
said  hereditaments,  subject  to  the  said  mortgage,  and  the  same  by 
indenture  of  assignment  bearing  or  intended' to  bear  even  date  with 
the  above  written  obligation  [or  indentures  of  lease  and  release,  the 
lease  bearing  date  the  day  next  before  the  date  of  the  release,  and 
the  release  bearing  or  intended  to  bear  even  date  with  the  above  writ- 
ten obligation],  the  same  have  been  conveyed  [or  assigned]  to  him 
and  his  heirs,  [or  executors,  administrators,  and  assigns],  accord- 
ingly. AjCD  the  said  (purchaser)  hath  agreed  to  enter  into  the  above 
written  obligation  for  payment  thereof,  and  indemnifying  the  said 
(mortgagor)  therefrom,  in  the  manner  hereinafter  mentioned.     Now 


ObligAtion. 


(1)  See  ante.  Mod.  Prec.  Vol.  I.  3d  Edit.  p.  S57  ct  seq.  in  notes. 

(2)  See  ante,  p.  77. 
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THE  CONDITION  of  the  abovc  written  obligation  is  such,  that  if  the 
above  bounden  {obligor),  his  heirs,  executors,  or  administrators,  do 
and  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  (morU 
gagee)  his  executors,  administrators  or  assigns,  the  said  principal 
sum  of  £  with  all  interest  to  grow  or  become  payable  there- 

upon, in  fuil  satisfaction  and  discharge  of  the  said  in  part  recited 
mortgage  and  the  covenant  therein  contained  on  the  part  of  the  said 
(obligee)  for  payment  of  the  same,  and  of  and  from  the  same  and 
eTeiy  part  thereof,  and  also  all  and  all  manner  of  actions,  suits, 
daims,  and  demands  whatsoever,  as  well  at  law  as  in  equity  and 
otherwise,  of,  from,  or  by  the  said  (mortgagee) ^  his  executors,  admi- 
nistrators, or  assigns,  for,  by  reason,  or  in  respect  of  the  same  or  any 
part  thereof,  in  anywise  howsoever,  and  all  costs,  charges,  damages, 
and  expenses  whatsoever,  by  reason  of  or  in  relation  thereto,  and  do 
and  shall  well  and  effectually  save  harmless  and  keep  indemnified  him 
the  said  (pbligee)  his  heirs,  executors,  administrators  and  assigns, 
henceforth  and  for  ever.     THEN,  &c. 


BOND!. 

Pay  of 
mortgage. 
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Fmf  money 

(tecwred  by  de* 

posit). 


No.  CCXXXV. 

*Bond  far  Payment  of  Money  advanced  upon  the  deposit  of  TitU 

Deeds. 


Know  all  men,  &c.  (1)  Wheeeas  the  above  named  (obligee) 
hath  this  day  lent  unto  the  above  bounden  (obligor),  the  sum  of 
£  ,  and  for  better  securing  the  repayment  thereof  with 

interest  as  hereinafter  mentioned,  the  said  (obligor)  hath  deposit- 
ed certain  title  deeds  mentioned  in  the  schedule  hereimder  written  or 
hereunto  annexed,  or  belonging  to  certain  lands  and  hereditaments, 

•  situated,  &c.  and  as  a  further  security  for  the  said  payment  he  hath 

also  agreed  to  enter  into  the  above  written  obligation.     Now  the 

CONDITION.    CONDITION  of  the  above  written  obligation  is  such,  that  if  the  above 

bounden  (obligor)  his  heirs,  executors,  or  administrators,  do  and 
shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  (obligee)^ 
his  executors,  administrators,  and  assigns,  the  full  and  clear  sum  of 
£  of  lawfid  money  of  the  United  Kingdom  of  Great  Bri- 

tain and  Ireland,  with  interest  for  the  same,  after  the  rate  of  ^5 
for  every  ^100  by  the  year,  on  the  day  of  next 

ensuing  the  date  of  the  above  written  obligation,  {ail  and  clear  of 
all  deductions  and  abatements  whatsoever.     THEN,  &c. 


Obligation.  (1)  See  an/e,  p.  77. 
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No.  CCXXXVI. 

Bond  by  Husband  to  pay  to  Trustees  a  sum  lent  to  him  in  pursu- 
ance of  a  power  in  Marriage  Settlement, 


BOKftt. 


Payrrviney 
(to  trusteei). 


Know  all  men,  kd  (1)     Whereas  in  an  indenture  of  release, 
bearing  date  the  day  of  ,  which  was  in  the  year 

,  and  made  or  expressed  to  be  made  between  the  said  {hus- 
hand)  of  the  first  part,  the  said  {wife)  of  the  second  part,  and  the 
said  (trustees)  of  the  third  part,  purporting  to  be  a  settlement  made 
in  contemplation  of  a  marriage  then  intended,  and  which  afterwards 
took  effect  between  the  said  {husband)  and  (wife)  there  is  con- 
tamed  a  proviso  authorising  the  said  (trustees),  or  other  the  trustees 
for  the  time  being  of  the  said  settlement,  at  any  time  after  the  so- 
lemnization of  the  said  marriage,  upon  the  request  in  writing  of  the 
said  (husband)^  to  lend  him  out  of  the  trust  monies  and  securities 
therein  mentioned,  any  sum  of  money  not  exceeding  the  siun  of 
£  sterling,  upon  his  executing  a  bond  or  obligation  in 

writing  for  re-payment  of  the  same,  at  the  time  and  in  the  manner 
therein  and  hereinafter  expressed.  And  whereas  the  said  (trus- 
tees) in  pursuance  of  the  authority  given  to  them  by  the  said  in  part 
recited  indenture  have  this  day  lent  unto  the  sud  (husband)  out  of 
the  trust  monies  in  their  hands,  the  sum  of  £  ;  the  receipt 

of  which  said  sum  the  said  (husband)  doth  hereby  acknowledge. 
Now  THE  CONDITION  of  the  abovo  written  obligation  is  such,  that  if  condition. 
the  above  bounden  (husband)  y  his  heirs,  executors,  or  administrators, 
or  some  person  on  his  or  their  behalf,  do  and  shall  well  and  truly 
pay  or  cause  to  be  paid  unto  the  above  named  (trustees),  or  any  or 
either  of  them,  or  the  executors  or  administrators  of  the  survivor 
of  them,  or  their  or  his  assigns,  or  other  the  trustees  or  trustee  for 
the  time  being  of  the  said  in  part  recited  settlement,  the  fiill  sum  of 


(1)  See  the  form  of  obligation  antCf  p.  77* 
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BOKDS. 


with  interest  for  the  same,  after  the  rate  of  £5  per  cent. 
Uo^tru^^.     P®'  annmn,  on  the  day  of  ,  which  will  be  in  the 

year  ^  ,  without  any  deduction  or  abatement  whatsoerer  (1). 

THEN,  &c.  or  else,  &c. 


Indemoity.  {})  ^^ the  money  be  lent  without  a  power  being  contained  for  that 

purpose  in  the  settlement,  add  clause  of  indemnity,  as  ante^  p.  137- 


9 
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BONDS. 


Pay  money 
{utfe  surviving). 


No.  CCXXXVII. 

Bmd  by  an  intended  Htisband/or  payment  of  a  Sum  of  Money  to 
Wife  on  surviving  her  Husband  (1). 
Variations  where  it  is  of  an  Annuity* 


Know  all  men,  &c.  (2)     Whebeas  by  an  indenture  (3)  bearing  Hedtai  of  let- 
date  the  day  of  ,  which  was  in  the  year  ,  ticmcnt. 

porpoiting  to  be  a  settlement  made  in  contemplation  of  a  marriage 
Aen  intended,  and  which  afterwards  took  effect  between  the  said 
(hu^nd)  and  the  said  {wife)^  and  made  or  expressed  to  be  made 
ktween  the  said  {husband)  of  the  first  part,  the  said  {wife)  of  the 
^ond  part,  and  the  said  {trustees)  of  the  third  part,  the  said  {hv^- 
^nd)  in  consideration  of  the  said  then  intended  marriage  (4)  co- 


il) This  bond  should  be  entered  into  with  a  trustee ;  but  if  given  to   Bond  to  be 
the  intended  wife  herself  before  marriage,  it  will  be  good  in  equity  ;  for  8*^«»  to  tru«- 
thoagh  it  will  by  the  marriage  be  absorbed  in  law,  yet  it  will  in  equity  ^"*' 
be  considered  as  an  agreement  before  marriage^  and  substantiated  accord- 
ingly; Acton  V-  Acton,  Prec.  Chan.  237;  Acton  v.  Pierce,  2  Vern. 
^.    And  a  bond  given  by  the  wife  to  her  intended  husband  will  also 
be  good  upon  the  same  principle ;  Cannell  v.  Buckell,  2  P.  Wras.  243. 

(2)  See  the  form  of  obligation  ante,  p.  77- 

(3)  When  the  property  is  small,  and  there  is  no  provision  to  be  made   Wlicn  icttle- 
for  children,  it  is  frequently  the  practice  to  dispense  with  the  settlement,  ™^"*  unnecc«- 
lod  to  depend  upon  the  bond  of  the  husband  for  securing  aprovision  for  ^^' 

the  wife  in  the  event  of  his  decease ;  in  which  case  say, 

^'  Whereas  a  marriage  hath  been  agreed  upon,  and  is  intended 
to  be  shortly  had  and  solemnized  between  the  said  {ifiiended  hus- 
^nd)  and  {intended  wife).  And  whereas  upon  the  treaty  for  the 
laid  marriage  it  was  agreed  that  the  said  {intended  husband)  should 
Ictve  the  said  {intended  wife)  the  sum  of  «£*  ,  in  the  event 

of  her  surviving  him,  and  should  seciure  the  same  by  entering  into  the 
above  written  obligation  with  such  condition,  &c.^  as  above. 

(4)  A  bond  in  notion  of  law  implies  a  consideration,  by  reason  of  its  Voluntary  bond 
penal  and  special  nature ;  but  as  it  is  in  equity  considered  rather  as  an  ^^^^  i"  equity. 
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>oypB.        venanted  to  leave  or  secure  to  the  said  ijuoife)  his  then  intended  wife, 
Piofmon^      the  sum  of  £  (1),  in  case  she  should  survive  him,  to  be 

[v^e  wmptwgj.  p^^  within  the  space  of  calendar  months  after  his  decease, 

and  it  was  thereby  agreed  that  the  same  should  be  secured  by  the 
bond  or  obligation  of  the  said  {huahand)  with  such  condition  for 

CONDITION,   making  void  the  same  as  hereinafter  is  ex|nressed.     Now  the  cox- 

DiTiON  of  the  above  written  obligation  is  such,  that  if  the  said  (trt/e) 
shall  survive  him  the  said  {htiahand)  (2),  and  the  said  {hwband) 
do  and  shall  in  and  by  his  last  will  and  testament  bequeath  or  direct 
to  be  paid  unto  the  said  {wife)^  her  executors,  administrators,  eras- 
signs,  the  fill!  sum  of  £  ,  of  lawftil  money  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  within  the  space  of 
calendar  months  next  after  his  decease,  and  if  his  executors  or  ad- 
ministrators do  and  shall  well  and  tndy  pay  the  same  within  the  said 
space  or  period  aforesaid,  without  any  deduction  or  abatement  what- 
soever, for  her  and  their  own  proper  use  and  benefit  (3).  THEN, 
&c.  or  else,  &c. 


as 


agreement  between  the  obligor  and  obligee,  than  as  a  security  on  the 
against  third    part  of  the  obligee  only,  it  will  be  set  aside  there  in  favour  of  third  per- 
persons.  sons,  if  proved  to  be  given  without  or  for  an  illegal  consideration ;  Clarke 

V.  Periam,  9  Mod.  340,  2  Atk.  333,  S.  C;^  Debenham  v.  Oxe,  1  Ves. 

276 ;  it  is  proper  therefore  that  the  reason  of  the  bond  should  be  recited; 

Traiton  v.  Traiton,  1  Vern.  413 ;  it  will  however  be  good  against  the 

obligor  himself;  Wright  y.  More,  1  Ch.  Rep.  157* 
Annuity.  (1)  If  bond  be  to  leave  the  wife  annuity,  say, 

*'  An  annuity  or  clear  yearly  sum  of  £  for  the  term  rf 

her  natural  life.'^ 

Annuity.  (2)  If  the  condition  of  the  bond  be  to  leave  the  wife  an  annuity, 

say, 

^^  If  the  said  wife  shall  survive  him  the  said  {huehand)^  and  the 
said  (Jiiuhand)  do  and  shall  by  his  last  will  and  testament  in  writing, 
bequeath  and  well  and  sufficiently  seciu*e  unto  the  said  {wife)  and 
her  assigns,  one  annuity  or  clear  yearly  sum  of  £  during 

the  term  of  her  natural  life,  to  be  payable  and  paid  by  equal  quai* 
terly  payments  in  each  year,  with  proper  and  effectual  powers  and 
remedies  for  recovering  the  same.     Then,  &c.  or  else,  &c. 

(3)  See  also  post.  )>•  179. 
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No.  CCXXXVIII. 

*B(md  hy  an  intended  Husband  upon  his  Marriage y  for  the  Pay- 
ment of  a  sum  of  Money  [or  an  annuity]  to  his  Wife  or  her 
Appointees  upon  his  decease,  if  she  survive  him,  and  to  permit 
her  to  make  a  WUL 


BOKDfl. 


Pm/  money 
tee)» 


9 

Kxow  ALL  MEif,  &c.  (1).  Whereas  a  marriage  is  intended  to 
be  shortly  had  and  solemnized  between  the  said  (obligor)  and  {in- 
knMyjife)  of,  &c.  And  whereas  the  said  (obligor)  has  agreed 
in  consideration  of  th,e  property  which  upon  the  said  marriage 
.  taking  effect  he  will  become  entitled  to,  in  right  of  his  said  wife,  in 
the  manner  mentioned  in  a  certain  indenture  of  even  date  with  the 
>bove  written  obligation,  and  made  between  the  said  (intended 
«i/e)  of  the  first  part,  the  said  (obligor)  of  the  second  part,  and 
4e  said  [obligees  being  trustees],  to  bequeath  or  otherwise  secure 
Buto  her  the  sum  of  £  upon  his  decease  in  her  life-time,  or  to 
ler  appointees  in  case  of  his  surviving  her.  Now  the  condition  condition. 
of  the  above-written  obligation  is  such,  that  if  the  said  intended 
n^nriage  shall  take  effect,  and  he  the  said  (obligor)  ^  his  heirs, 
executors,  and  administrators,  do  and  shall  by  his  last  will  and 
tetament  or  otherwise  secure  and  cause  to  be  paid  unto  the  said 
(intended  wife)  his  intended  wife,  within  the  space  of  six  calen- 
fe  months  next  aflter  his  decease,  in  case  she  shall  survive  him, 
^  in  case  of  his  departing  this  life  in  the  life-time  of  her  the 
**id  {jmiended  wife),  then  unto  such  person  or  persons  as  she  the 
*d  {intended  wife),  notwithstanding  her  coverture,  shall  by  aiiy 
^  will,  or  codicil,  or  any  writing  or  writings  in  the  nature 
'  or  purporting  to  be  such,  direct  or  appoint,  the  full  and  clear 
^  tS  £  of  lawM  money  of  the  United  Kingdom  of  Great 
ftttam  and  Ireland  (2),  to  and  for  her  and  their  own  proper  use 


^(l)  See  form  of  obligation,  ante,  p,  77. 
CCXXXIV.  ante,  p.  172. 
(^)  If  an  annuity,  see  ante^  p.  173.  n.  (2). 


See  also  Notes  to  No.  Obligation. 

Annuity. 
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PRECEDENTS   IN 


[class  IX< 


BomM. 


Pay  money 

{wife's  appoiri' 

tee). 

And  make  will. 


and  benefit,  and  if  the  same  shall  be  well  and  truly  pud  accordingly. 
And  also  if  the  said  {obligor)^  do  and  shall  permit  and  suffer  the 
said  (intended  wife)  his  intended  wife  from  time  to  time,  not- 
withstanding her  coverture,  to  make,  sign,  seal,  deliver,  and  pub- 
lish, any  deed  or  deeds,  or  other  writing  or  writings,  in  the  nature 
of  or  purporting  to  be  any  deed  or  deeds,  will  or  testament,  or 
codicil  or  codicils,  and  thereby  freely  and  without  restraint,  threats 
or  persuasion,  to  give  and  dispose  of  the  whole  of  the  said  sum 
of  <f  ,  or  any  part  thereof,  to  such  person  or  persons,  and 

in  such  manner  as  she  the  said  (intended  wife)  shall  direct  or  ap- 
point, or  give,  bequeath,  or  assign  the  same,  or  express  or  intend 
so  to  do.  And  also  if  the  said  (obligor)  shall  from  time  to  time 
do  and  cause  to  be  done,  all  and  every  such  acts,  matters,  and 
things  as  may  be  requisite  or  proper  to  confirm  or  give  effect  to 
all  and  every  ^  such  deed,  will,  codicil,  direction,  appointment,  or 
other  instrument,  gift,  or  disposition,  according  to  the  true  intent 
and  meaning  thereof.     THEN,  &c. 
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B0KD8. 


Faynumey 

(gratvit^m. 

recompente). 


No.  CCXXXIX. 

*Bond  for  Payment  of  a  sum  of  Money  to  a  person  as  a  recom- 
pense for  recovering  an  Estate  for  the  Obligor  (1). 


Kxow  ALL  MEN,  &c.  (2)  Wheeeas,  &c.  {recitc  the  will  or  other  RodtaL 
9imns  through  which  the  obligor  claims  the  title  to  the  property  in 
qmdon.']  Whereas  the'said  (obligor)  being  unable  to  sustain  the 
expense  of  the  legal  proceedings  requisite  to  support  his  said  chum, 
and  obtain  possession  of  the  said  premises,  has  requested  the  said 
(obligee)  to  advance  and  defray  the  expenses  thereof,  which  he  hath 
consented  to  do,  and  to  save  harmless  the  said-  {obligor)  from  the 
same,  upon  the  said  {obligor)  entering  into  the  above  written  bond 
or  obligation  conditioned  for  the  payment  to  him  of  the  sum  of 
£  on  having  lawful  possession  of  the  said  premises.  Now  the  condition. 
coxDiTioN  of  the  above'written  obligation  is  such,  that  if  the  sfiid 
(obligor)y  his  heirs,  executors,  and  administrators,  do  and  shall  well 
and  truly  pay  or  cause  to  ,be  paid  unto  the  said  {obligee),  his 
executors,  administrators,  and  assigns,  the  full  and  clear  sum  of 
£  of  lawful  current  money  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  within  the  space  of  calendar  months 

next  afler  he  the  £aid  {obligor),  his  heirs,  executors,  and  adminis-  ^ 

trators,  shall  be  put  into  the  lawful  and  quiet  possession  of  the  mes- 
suages, &c.  [or  as  the  case  mny  6e]  hereinbefore  described  or  par- 
ticularly referred  to,  free  from  or  well  and  efficiently  indemnified  by 
the  said  {obligee),  his  heirs,  executors,  or  administrators,  from  and 
against  all  covenants,  charges  and  expenses  whatsoever  incurred  in 
or  for  the  recovery  of  the  same^    THEN,  &c. 


(1)  A  bond  or  other  security  given  for  payment  of  a  sum  of  money  j^^^P^** 
or  other  collateral  recompense  to  a  person  advancing  the  means  of  re-  °*'°°  ^ood* 
covering  an  estate,  &c.  will  be  good,  but  any  promise  or  guarantee  for 

giving  up  to  him  a  portion  of  the  thing  itsen  when  recovered,  will  be  ^ 

▼oid. 

(2)  Sec  ante,  p.  77.  Obligation. 


BOHIM. 


JPoy  (jmrcluue 
money)* 
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PRECEDENTS  IN 


[class  K. 


No.  CCXL. 


Bond  for  Payment  of  part  o/*  Purchase  Money  retained  on  account 

of  Minority  or  other  cause  (1). 


CONDITION. 


Know  all  men,  &c.  (2)  Whereas,  &c.  [recite  the  conveyance  to 
the  purcha^er\  And  whereas  upon  the  treaty  for  the  said  pur- 
chase it  was  agreed  that  the  sum  of  £  ,  being  the  pro- 
portion of  the  said  {infant)  in  the  said  purchase  money  or  stmi  of 
£  should  be  retained  by  and  remain  in  the  hands  of  the 
said  {purchaser)  at  interest,  after  the  rate  hereinafter  mentioned, 
until  the  said  {infaiit)  should  attain  his  age  of  twenty-one  years,  and 
execute  such  conveyance  of  his  said  part  of  the  said  he- 
reditaments as  hereinafter  is  mentioned.  Now  the  condition  of 
the  above  written  obligation  is  such,  that  jf  the  above  bounden  {pur- 
chaser)^  his  heirs,  executors,  or  administrators,  do  and  shall,  when 
and  as  soon  as  the  said  {infant)  or  his  heirs  shall  have  duly  signed, 
sealed,  delivered,  and  executed  such  conveyance,  confirmation,  or 
other  assurance  as  the  counsel  in  the  law  of  the  said  {purcha8eT)y 
his  heirs,  or  assigns,  shall  reasonably  require  of  one  full  part 


Vendor*!  Uen 
for  purchase 
money. 


Obligation. 


(1)  It  was  formerly  holden  that  a  vendor's  equitable  lien  upon  the 
land  for  the  purchase  money,  if  not  paid,  was  lost,  by  his  taking  a 
distinct  and  independent  security  for  it,  6  Ves.  Jun.  483 ;  and  in  Fawell 
V.  Heelis,  Lord  Bathurst  held  that  where  the  vendor  took  a  bond  for  the 
purchase  monay  he  had  thereby  departed  from  his  lien.  See  Amb. 
724;  1  Brow.  Ch.  Ca.  421,  n.;  2  Dick.  485.  This  opinion,  however, 
has  been  since  overruled,  and  it  appears  now  to  be  quite  settled,  that 
taking  a  covenant,  bond  or  note  for  the  purchase  money,  or  any  part,  will 
not  discharge  the  vendor's  equitable  lien  on  the  estate ;  Ex-parte  Peate, 
in  1  Madd.  346;  ex-parte  Loaring,  2  Rose,  79;  Blackburne  v.  Greg- 
son,  1  Con.  90;  S.  C.  1  Bro.  Ch.  Ca.  421 ;  Nairne  v.  Prowse,  6  Ves. 
752 ;  Hughes  v.  Kearney,  1  Sch.  and  Lef.  132;  Grant  v.  Mills,  2  Ves. 
and  Bea.  306 ;  unless  such  appear  to  be  the  express  intent  of  the  parties* 

(2)  See  the  form  of  the  obligatory  part  of  a  bondj  anie^  p.  77* 
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BOIRM* 


of^  or  in  the  several  hereditaments  and  premises  hereinbefore  de-  - 
scribed,  and  meant  and  intended  to  be  granted  and  released  by       "^^ii^^)/ 
die  said  in  part  recited  indentures  of  lease  and  release,  unto  and  — — — — 
to  the  use  of  the  said  (purchaser),  his  heirs  and  assigns,  or  other- 
wise^  as  he  or  they  shall  direct,  well  and  truly  pay  or  cause  to  be 
paid  as  aforesaid  unto  him  the  said  (infant),  his  executors,  ad- 
ministraton,  or  assigns,  the  said  simi  of  £  ,  so  agreed  to  be 

retained  by  the  said  {purchaser)  as  aforesaid,  he  the  said  (infant). 
Ids  heirs,  executors,  or  administrators,  signing  and  giving  a  proper 
aod  sufficient  acquittance  for  the  same,  together  with  interest  for  the 
same,  after  the  rate  of  four  per  cent,  per  annum  (1),  to  be  computed 
and  accounted  from  the  day  of  the  date  of  these  presents,  clear  of  all 
abatements  and  deductions  whatsoever,  the  property  tax  only  ex- 
cepted.   THEN,  &c.  or  else,  &c. 


(1)  When  any  part  of  the  purchase  money  is  suffered  to  remain  in  the  Rate  of  interest 
ads  of  the  purchaser  for  the  purposes  of  payins  off  incumbrances,  it  is 

a  settled  rule  that  it  shall  bear  mterest;  Hughes  v.  Kearney,!  Sch. 

lod  Lef.  134 ;  and  four  per  cent,  is  the  rate  of  interest  purchasers  are 

wially  required  to  pay  for  such  money ;  Calcraft  v.  Roebuck^  1   Ves. 

Jbd.  221. 


/  * 
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BOVDS. 


Pay  money 

(jpartnerde^ 

ceased). 


No.  CCXLL 

Bond  from  a  surviving  Parhier  for  the  Payment  of  Share  of 

Capital  Stock  (o  the  Executors  0/ deceased  Partner  (1). 

Fariaiiont  where  there  are  several  surviving  partners. 


R«citaiofdeed    Know  ALL  MEN,  &c.  (2)     Wheeeas  by  indenture 'bearing  date 

of  copartnership.   ^^^  ^^^  ^f  ^  ^j^j^}^  ^^  j^  ^^  y^^  ^^j  j^ade  or 

expressed  to  be  made  between  the  above  bounden  {surmvbig  party) 
of  the  one  part,  and  the  said  {deceased  party)  of  the  other  part, 
thej^  the  said  parties  agreed  to  become  co-partners  in  the  trade  or 
business  of  .  from  the  date  thereof  for  the  term  of 

years,  under  and  subject  to  certain  conditions  and 
agreements  therein  contained;  and  it  was  amongst  other  things 
thereby  agreed  and  declared,  that  in  case  either  of  the  said  parties 
thereto  should  depart  this  life,  during  the  continuance  of  the  said 
co-partnership,  the  survivor  of  them,  and  the  executors  and  admi- 
nistrators of  the  survivor,  should  stand  charged  with  the  value  of 
the  clear  balance,  and  share  or  shares,  which  on  the  then  last  annual 
account  might  appear  to  be  due  unto  the  deceased  partner,  togetliei 
with  an  allowance  of  £  per  cent,  thereon  from  the  last  settle- 

ment of  accounts,  in  lieu  of  interest  and  of  profits  in  trade,  after 
deducting  all  such  payments  and  debts  as  might  be  received  by  and 
be  due  from  the  deceased  party  from  and  unto  the  said  co-partner- 
ship since  the  last  settlement  of  accounts.  And  that  the  surviving 
partner  should  execute  and  deliver  a  bond,  at  his  expense,  for  pay- 
ment to  the  executors  or  administrators  of  such  deceased  partner  of 
such  balance  or  share,  with  interest  on  the  gross  amount  thereof, 
from  the  day  of  such  decease,  after  the  rate  of  £5  per  cent,  per 
annum,  within  the  space  of  calendar  months  then  next 

thereafter,  by  equal  payments,  to  be  made  at  the  times  here- 

inafter mentioned.     And  whereas  the  said  co-partnership  hath 


(1)  See  ante.  Mod.  Prec.  Vol.  VIL  3d  Edit.  p.  13  et  seq.  in  notes. 
Obligation.  (2)  See  the  form  of  obligation,  flw/e  p.  77. 
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been  carried  on  by  the  said  parties  jn  pursuance  of  the  said  in  part  . 
recited  indenture,  until  the  day  of  last  pa^t,  when      f^^^^^ 

tie  said  {deceased  partner)  departed  this  life,  having  first  duly        ceased). 
made  and  published  his  last  will  and  testament  in  writing,  and  ap- 
pointed  the  said  {ewecutors)  the  executors  thereof,  who  after  his 
decease,  duly  proved  the  saipe  in  the  prisrogative  court  of  the  Arch- 
bishop of  Canterbury.     And  whereas  the  clear  balance  or  share 
due  to  the  said  (deceased  partner)  in  respect  of  the  said  co-partner- 
ship, on  the  last  day  of  settlement  of  the  accounts  thereof  next  pre-, 
ceding  the  decease  of  the  said  {deceased  partner)^  viz.  on  the 
day  of  amounted  to  the  sum  of  £  which  with 

the  said  allowance  of  £  per  cent,  thereon  as  aforesaid, 

make  together  the  sum  of  £  .     Now  the  condition  condition. 

of  the  above  written  obligation  is  such,  that  if  the  above  bound 
(oU^gft>r),  his  heirs,  executors,  or  aSministrators,  do  and  shall  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  {obligees)  or  one 
of  them,  their  or  either  of  their  executors  or  administrators,  the  foil 
sum  of  <f  of  lawfiil  money  of  the  United  Eingd<»n  of 

Great  Britain  and  Ireland,  with  interest  for  the  same  after 
the  rate  of  £5  of  like  lawful  money,  for  every  <£^100  by  the 
year,  at  the  times  and  in  the  manner  following,  that  is  to  say, 
the  ^  of  £  part  thereof,  together  with  interest  for  the 

vhde  of  the  said  sum  of  £  after  the  rate  aforesaid  on  the 

day  of  next  ensuing  the  date  of  the  above 

written  obligation;  the. further  sum  of  £  being  other  part 

thereof,  on  the  day  of  ,  together  with  interest  for 

the  same,  and  also  for  the  remaining  sum  of  <f  up  to  that 

time;  the  further  sum  of  £  being  the  residue  and  remain- 

der of  the  said  sum  of  £  on  the  day  of 

vhich  wil}  be  in  the  year  ,  together  with  interest  upon  and  for 

the  same  up  to  that  time^  And  also  do  and  shall  from  time  to  time, 
and  at  all  times  for  the  space  of  six  years,  from  the  date  of  the  above 
written  obligation,  well  and  effectually  indemnify,  protect,  and  save 
harmless  the  said{obligee8)^theii  executors, administrators, and  assigns, 
and  their  respective  lands  and  tenements  tad  goods  and  chattels;  and 
also  the  lands  and  tenements  and  goods  and  chattels  of  the  said  {de- 
ceased partner)^  of  and  from  all  debts  and  sums  of  money,  and  other 
claims  and  demands  whatsoever,  which  now  are  or  shall  or  may  at 
any  time  hereafter  be  or  become  due  to  any  person  or  persons,  or 
body  or  bodies  politic  or  corporate  whomsoever  or  whatsoever,  for  or  , . 
on  account  of  the  said  late  co-partnership.     THEN,  &c.  or  else,  &c. 

RUP.— VOL.  ilf^^  o 
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Toy  i^nl. 


No.  CeXLIL 

Bond /or  Payment  of  Rent  and  Performance  of  Covenants  in  o, 

Lease  {and  to  indemnify  the  Vendor), 
Variations  where  the  Vendor  is  an  Assignee  of  the  Premises  (1). 
Where  the  Bond  is  given  for  the  Performance  of  Covenants 
'  generally  (2). 


Know  all  men,  &c.  (3)     Whereas  the  said  {pwrchaser)  hath 
contracted  with   the   said   {vendor)  for   the   purchase  of  certain 
leasehold  messuages  or  tenements  and  premises  situated  at 
for  the  residue  of  a  certain  term  of        years,  now  to  come  therein, 
at  or  for  the  price  or  sum  of  £  subject  to  the  payment  of  the 

yearly  rent  of  £  and  to  the  performance  of  certain  cove- 

nants reserved  and  contained  in  an  indenture  of  lease  bearing 
date  the  day  of  which  was  in  the  year  » 

abd  made  or  expressed  to  be  made  between  {the  lessor)  therein 
described,  of  the  one  part,  and  the  said  {vendor)  of  the  other 
part;  and  by  an  indenture  bearing  even  date  with  the  above 
written  obligation,  and  made  or  expressed  to  be  made  between 
the  said  {vendor)  of  the  ^one  part  and  the  said  {purchaser)  of 
the  other  part,  the  same  premises  have  been  assigned  to  him  the 


Lessee  liable  (1)  A  lessee  notwithstanding  assignment  continues  liable  to  the 

Dotwitbsunding    payment  of  the  rent  and  performance  of  the  covenants  of  the  lease^  but 
assignment.         ^j^  assignee  is  no  longer  liable  than  whilst  he  holds  possession  of  ^e 

premises  ;  Taylor  v.  Shum,  1  Bos.  andPul.  21.  >V here,  therefore,  the 
vendor  is  an  assignee  of  the  premises  no  indemnity  will  be  requisite 
against  such  rent  or  covenants,  unless  where  he  entered  into  some  secu- 
rity for  indemnifying  his  vendor,  in  which  case  recite  the  assignment 
and  covenant  or  bond  entered  into  by  him  for  that  purpose. 
JUtent  of  bond.  (2)  Where  a  bond  is  given  generally  for  the  performance  of  cove- 
nants in  a  lease,  it  extends  to  breaches  of  implied  as  well  as  express 
covenants.     See  Iggulden  v.  May,  9  Ves.  330.  * 

Obligation.  (3)  See  the  form  of  the  obligatory  part  of  a  bund,  aniCy  p.  77-   ■ 
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said  (purchaser)   accordingly.      Asb  whereas  the  said  {pur 

chaser)  hath   agreed   to  indemnify   the   said   {vendor)  from   the       ^^'^"**' 
payment  and  performance  of  the  said  rent  and  covenants,  and  to 
enter  into  the  above- written  obligation  for  that  purpose  with  such 
condition  for  making  void  the  same  as  hereinafter  is  expressed. 
Now  THEBEFOBE  THE  CONDITION  (1)  of  the  above  Written  obliga-  condition. 
tion  is  such,  that  if  the  above  bounden  {purchaser),  Ms  executors, 
administrators  or  assigns,  do  and  shall  from  time  to  time,  and  at  all 
times  hereafter,  during  the  residue  or  remainder  which  is  now  to  * 
come  and  unexpired  of  the  said  term  or  period  of  years 

(or  during  such  part  or  portion  thereof  as  he  or  they  shall  or  law« 
My  may  have  and  enjoy  peaceable  and  quiet  possession,  under  or 
hj  mtue  of  the  hereinbefore  in  part  recited  indenture  of  assignment, 
of  the  said  messuage  or  tenement  and  premises  thereby  expressed  to 
be  assigned,  according  to  the  true  intent  and  meaning  thereof, 
against  the  said  {vendor)  y  his  executors  and  administrators,  and  all 
persons  claiming  from,  under  or  in  trust  for  him  or  them)  well  and 
truly  pay,  or  cause  to  be  paid,  the  yearly  rent  of  .£^  in  or 

by  the  said  hereinbefore  in  part  recited  indenture  of  lease  reserved, 
at  such  times  and  in  such  manner  as  the  same  is  thereby  made 
payable  after  the  day  of  now  last  past, 

and  also  do  and  shall  observe  and  perform  all  and  every  the*  cove- 
nants, provisoes,  clauses,  and  conditions,  which  from  henceforth 
during  the  same  time  or  period,  on  the  part  or  behalf  of  the  tenant 
of  the  said  premises,  are  or  ought  to  be  observed  and  performed  for 
or  in  respect  thereof,  or  of  any  part  thereof;  and  do  and  shall  from 
time  to  time  and  at  all  times  hereafter  protect,  defend,  keep  harm- 


(1)  If  the  bond  be  conditioned  for  the  performance  of  covenants  .^erformafice  of 
generally,  say,  covenant!. 

"  Now  THE  CONDITION  of  the  above-writtcn  obligation  is  such, 
that  if  the  above-bounden  {obligor) ,  his  heirs,  executors,  or  admini. 
strators,  do  and  shall  well  and  truly  observe,  perform,  fiilfil,  and 
hep  all  and  singular  the  covenants,  provisoes,  declarations,  condi- 
tions,  and  agreements  comprised  or  mentioned  in  a  certain  indenture 
bearing  or  intended  to  bear  even  date  with  the  above-written  obliga- 
tion, and  made  or  expressed  to  be  made,  &c.  which  on  the  part  and 
behalf  of  the  said  {obligor)  are  thereby  required  to  be  observed,  per- 
formed,  ftdfiUed,  and  kept  respectively,  according  to  the  purport  and 
true  intent  and  meaning  of  the  same  and  of  the  said  parties  thereto. 
THEN,  &c.  or  else,''  &c. 

o2 
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Fay  renL 


less  and  indemnified  the  said  {vendor),  Ms  executors  and  adminis- 
trators, and  his  and  their  lands  and  tenements,  goods,  chattels,  aad 
efiepts  from  and  against  the  same  rent  (1),  covenants,  and  agree- 
ments, and  of  and  from  all  actions,  suits,  costs,  charges,  damages, 
and  expenses  whatsoever,  which  he,  they,  or  any,  or  either  of  them, 
shall  or  may  pay  or  sustain,  or  which  shall  or  may  arise  or  be  occa- 
sioned by  the  non-payment,  non-performance,  or  non-observaDce 
thereof  respectively,  or  of  any  of  them.  THEN,  &c.  or  else,  &c 


Vendor  an 
•ignec.. 


(1)>  When  the  vendor  is  an  assignee  of  the  premises^  say, 
*^  From  and  against  the  said  in  part  recited  bond  or  obligation  [or 
covenant  {as  the  case  may  bey\  so  entered  into  or  given  by  him  the 
said  {vendor)  for  payment  and  performance  of  the  same  rent  and 
covenants  respectively,  and  of  and  from  all  actions,  kc.'^  as  above. 


Stamp. 


***  A  bond  conditioned  for  the  payment  of  an  annual  rent  is  within 
55  Geo.  S.  c.  184,  imposing  a  duty  on  bonds  given  as  a  security  for 
the  payment  of  any  definite  and  certain  sum  of  money,  and  must 
accordrngly,  it  should  seem,  be  stamped  with  the  ad-vcdorera  duty 
upon  the  gross  amount  of  the  rent  reserved*  for  the  whole  term, 
it  being  a  bond  for  the  payment  of  that  sum  at  future  periods.  See 
Attree  v.  Anscomb  et  al.  2  Maul,  and  Sclw.  88. 
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(avfard). 


No.  CCXLIII. 

Bond  to  perfitrm  Award  upon  the  suhmissio^i  of  Disputes  to 

Arbitration  (1).  '         - 

Know  all  men,  &c.  (2)  Whereas  disputes  having  arisen 
between  the  said  (obligor)  and  {obligee)  relative  to  [here  state 
the  subject  of  difference^  they  the  said  {obligor)  and  {obligee) y 
by  an  indenture  bearing  even  date  with  the  above  written  obli- 
gation, and  made  or  expressed  to  be  made  between  the  said 
(dkiigor)  of  the  one  part,  and  the  said  {obligee)  of  the  other 
part,  have  referred  the  same  to  the  judgment  and  determination 
of  {the  arbitrators)  of,  &c.  and  have  agreed  to  execute  mutual 
bonds  for  the  performance  of  the  award  of  the  said  {arbitrators) j 
with  such  condition  to  be  thereunder  written,  for  making  void 
the  same  as  hereinafter  is  expressed.  Now  the  condition  of  condition. 
the  above  written  obligation  is  such  that  if  the  above  bounden 
(oi/i^or),  his  heirs,  executors,  and  administrators,  do  and  shall 
well  and  truly  observe,  perform,  and  keep  the  award,  order,  arbi- 
trament, and  final  determination  of  the  said  {arbitrators)  and  of 
such  other  person  as  they  shall  or  may  by  virtue  of  the  power  to 
them  given  in  or  by  the  said  in  part  recited  indenture  of  submission, 
name  and  appoint  to  be  umpire  between  them,  or  to  assist  them  in 
or  concerning  the  premises,  of  and  concerning  the  matters  and 
things  so  referred  to  them  the  said  {arbitrators)  as  hereinbefore  is 
mentioned,  or  in  anywise  relating  thereto;  and  also  if  the  said 
{Mlgor)  his  heirs,  executors,  and  administrators,  do  and  shall  well 
and  truly  perform,  observe,  fulfil,  and  keep  all  and  every  the  cove- 
nants, clauses^  conditions,  stipulations,  and  agreements  in  the  said  in 
part  recited  indenture  of  submission  contained,  on  the  part  and 
behalf  of  the  said  {obligor)  ^  his  heirs,  executors,  or  administrators  to 
be  observed,  performed,  fulfilled,  and  kept,  according  to  the  true  intent 
«nd  meaning  of  the  same  respectively.     THEN,  &c.  or  else,  &c. 


(1)  An  action  at  law  is  not  maintainable  for  the  performance  of  a  Bond, 
covenant    to   refer    disputes  to   arbitration,  because  of  its   having  a 
tendency  to  exclude  the  jurisdiction  of  the  courts,  and  because  it  can- 
not be  certain  that  the  plaintifiP  would  have  had  an  award  in  his  favour, 

and  therefore  it  is  not  known  that  he  is  damnified  for  want  of  the  refer- 
ence ;  Pattersall  v.  Groote,  2  Bos,  and  Pul.  15J1.  Gow.  116.  125.  127^ 
and  whence  the  propriety  of  a  bond. 

(2)  See  the  form  of  the  obligatory  part  of  a  bond,  ante,  p.  77.        Obligation. 


WMDt. 


{fnaiSng  am- 
tract'). 
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No.  CCXLIV. 

*B<mdfrotn  a  Builder  "and  Sureties  far  Perfonnance  of  a  Contract 

for  erecting  Buddings, 


Know   all   men,   &c.    (1)  ^  Whereas,   &c.  \recite  the   agree- 
ment for  erecting  buildings^  8ec.]     (As  in  and  by  the  said  in  part 
recited   articles  of  agreement,   relation  being   thereunto   had,  will 
more  fully  and  at  large  appear.)     And  whereas  previously  to  and 
at  the  time  of  entering  into  the  said  contract,  it  was  agreed  that 
the    said    {builder)^   together    with  two  persons   as  his   sureties, 
should  enter  into  a  bond  or  obligation  in  the  penalty  above  mention- 
ed, conditioned  for  the  due  performance  of  the  said  contract,  in 
conformity   to   the  said  articles    of  agreement.      And   whereas 
the  said  {builder)  has  proposed,  and  (employer)  has  accepted  the 
CONDITION,  above-named  {sureties)  as  sureties  for  this  purpose.  Now  the  condi- 
tion of  the  above-written  obligation  is  such,  that  if  the  above  bounden 
(builder)  y  his  executors,  administrators  or  assigns,  do  and  shall  exe- 
cute, perform,  and  perfect,  or  cause  and  procure  to  be  executed, 
performed,  and  perfected  in  a  good,  substantial,  and  workman-like 
manner,  and  to  the  reasonable  satisfaction  of  the  surveyor  or  sur- 
veyors, to  be  employed  by  the  said  {employer)^  his  executors,  admi- 
nistrators, or  assigns,   either  to  superintend  the  said  building  in 
its  several  stages  of  progress,  or  to  survey  and  examine  the  same 
after  it  shall  have  been  erected  and  finished.  And  all  and  every  the 
bricklayers,    carpenters,    masons,    plasterers,    painters,   plumbers, 
smiths^  and  other  works  or  business  which   shall  be  necessary  or 
required  to  be  done,  perfomiqd,  or  executed  in  and  about  the  erect- 
ing, constructing,  finishing,  and  completing  of  the  said  building. 
And  also  do  and  shall  perform  and  execute,  or  cause  or  procure  to  be 
performed  and  executed,  all  and  every  the  said  work  with  such  good 
bricks,  lime,  timber,  and  other  materials,  as  are  mentioned  and  par- 


Obfigitio 


(1)  See  form  of  obligation,  ante,  p.  73,  and  notes. 
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ticularized  in  or  by  the  said  articles  of  agreement.     And  also  if  the  . 
said  {builder)^  his  executors,  administrators  or  assigns,  do  and  shall    z^,^^'^'^^ 
finish  and  complete  the  said  building,  with  the  out-houses  and  ap-         tract), 
purtenances  thereto,  or  cause  the  same  to  be  completed  and  finished  "~~~— ^-^ 
m  the  manner  aforesidd,  and  according  to  the  true  intent  and  mean- 
ing of  the  said  articles  of  agreement,  upon  or  before  the  day  of 
next  ensuing  the  date  of  the  said  articles  of  agreement. 
And  also  do  and  shall  well  and  truly  observe,  perform,  fulfil,   and 
leep  all  and  every  the  covenants,  contracts,  clauses,  articles,  and 
agreements  contained  in  the  said  articles  of  agreement,  and  which, 
hj  or  on  the  part  of  the  said  (Jbuilder)^  his  executors  or  administra- 
tors, are  or  ought  to  be  observed,  performed,  fulfilled,  and  kept, 
within  such  times  and  in  such  manner,  in  all  respects,  as  in  the 
said  articles  of  agreement  are   mentioned  or  required,  according 
to  the  true  intent  and  meaning  of  the  same,  and  of  the  specifications, 
plans,  elevations,  sections,  and  drawings  therein-mentioned- or  referred 
to,  then  the  above-written  bond  or  obligation  shall  be  void  and  of 
no  effect,  but  otherwise  shall  be  and  remain  in  full  force  and  virtue. 
THEN,  &c. 
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Perfqstm  i^covC' 
I         nanti 
advowson). 


No.  CCXLV. 

Bond  for  the  Performance  of  Covenants  in  a  Grant  of  the  newt 

Presentation  to  fl(n  Advowson  (1). 


Know  all  men,  &e.  (2)  Wueeeas  the  said  (purchaser)  hath 
contracted  with  the  said  {patrdn)  for  the  absolute  purchase  of  the 
next  turn  or  right  of  presentation  to  the  rectory  and  parish  church 
of  ,  upon  the  decease,  resignation,  cession,  or  depriva- 

tion of  A.  B.,  the  present  incumbent  thereof,  or  other  the  avoidance 
of  the  said  church,  at  the  price  or  sum  of  £  ;  and  by  an 

indenture  bearing  even  date  with  these  presents,  and  made  or  ex- 
pressed to  be  made  between  the  said  (patron)  of  the  one  part,  and 
the  said  ( purchaser)  of  the  other  part,  the  same  hath  been,  or  is 
thereby  expressed  to  be  conveyed  to  him  the  said  (purchaser)  ac- 
cordingly. And  whereas  upon  the  treaty  for  the  said  purchase, 
it  was  agreed  that  the  said  ( patron)  should  enter  into  a  bond  or  ob- 
ligation in  writing,  with  such  condition  to  be  thereunder  written,  for 
the  due  performance  of  the  covenants  therein  contained  on  the  part  of 
COKDITXON.    the  \(  patron)  as  hereinafter  is  expressed.     Now^  the  condition  of 

the  above  written  obligation  is  such,  that  if  the  said  (purchaser), 
his  executors,  administrators,  and  assigns,  shall  or  lawfully  may 
present  a  fit  and  able  person  to  the  advowson,  rectory,  and  parsonage 
or  church  of  aforesaid,  whenever  it  shall  next  happen 

to  become  vacant ;  and  if  the  person  who  shall  be  so  presented  by 
'  the  said  (purchaser),  his  executors,  administrators,  or  assigns,  un- 
der or  by  virtue  of  the  said  indenture,  shall  be  instituted  and  in- 


Bond  for  per- 
foimaoce  of 
«ovenanU,  re- 
iroinmended  to 
l)e  takra  on  pur- 
chase c£  advov- 
son. 

OUigali 


( 1 )  Mr.  Fearne,  as  appears  by  aii  opinion  of  his  inserted  in  his  Pos- 
thumous Works,  p.  404,  used  to  recommend  the  covenants  for  the  title» 
on  the  purchase  of  the  next  presentation  to  an  advowson,  to  be  ac- 
companied by  a  bond  for  the  performance  of  them,  which  on  account  oF 
the  uncertainty  that  in  many  cases  subsists,  whether  the  purchase  be  not 
simoniacal,  may  sometimes  be  advisable. 

(2)  See  the  form  of  the  obligatory  part  of  a  bond,  ante^  pp.  73.  77. 
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ducted  into  the  said  rectory,  parsonage,  or  parish  church  o^ 
iforesaid,  and  quietly  and  peaceably  have,  hold,  and  enjoy  the  same,  J!!!nu^ 

without  any  suit,  trouble,  denial,  hindrance,  molestation,  or  disturb-  odwwion). 
nee  of  or  by  the  said  {patron)^  or  any  other  person  or  persons  whom- 
soerer,  lawAilIy  or  rightfully  claiming  or  possessing  any  estate,  right, 
title,  or  interest  in,  to,  or  concerning  the  said  advowson,  rectory,  and 
premises,  or  any  part  thereof,  from,  through,  or  under  him  the  said 
(po/ron),  or  any  of  his  ancestors,  or  any  of  hia  or  their  acts,  means 
or  defaults;  And  also,  if  he  the  said  {patron)^  his  executors,  ad- 
nimstrators,  and  assigns,  and  all  and  every  other  person  or  persons 
whomsoever,  claiming  or  possessing  any  estate,  right,  title,  interest 
in  or  to  the  said  advowson,  rectofty,  parsonage,  or  church  of 
.  aforesaid,  shall  and  will  from  time  to  time,  and  at  all 
times  hereafter,  at  the  cost  and  expense  of  the  said  {purchaser)^  his 
executors,  administrators,  or  assigns,  make,  do,  perform,  and  execute 
all  soch  further  and  other  reasonable  acts,  deeds,  conveyances,  as- 
surances, matters  and  things  whatsoever,  for  the  frirther,  better,  and 
more  perfectly  or  satisfactorily  granting,  assming,  and  confirming 
tile  said  next  term,  avoidance,  and  presentation  of,  in  and  to  the  said 
advowson,  rectory,  parsonage,  or  church  of  aforesaid, 

unto  the  said  (  purchaser)^  his  executors,  administrators,  or  assigns, 
tnd  for  pocuring  the  institution,  induction,  and  full  possession  of 
him  the  said  {purchaser),  his  appointees  or  assigns  therein  and 
thereto,  in  such  manner  as  he  the  said  {purchaser),  his  executors, 
administrators,  appointees,  or  assigns,  or  his  or  their  counsel  in  the 
bw,  being  of  the  degree  of  a  barrister,  shall  advise  and  require,  ac- 
cording to  the  purport  and  true  intent  and  meaning  of  the  covenants, 
provisoes,  declarations,  and  agreements  in  the  said  indenture  con- 
tained concerning  the  same.     THEN>  &c.  or  else,  &c. 
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Terform  concm 

narUt 
(copartnersh^). 


No.  CCXLVL 

Bond  for  Performance  of  Covenants  {and  indemnity)  on  Dissolu- 
tion of  Copartnership  (1). 


Recital  of  co-      Kkow  ALL  MEN,  &c.  (2)     Whereas  the  aboTO  bounden  {pontinu- 
jMrtnenhip.        j^  party)  and  the  above  named  (retiring  party)  have  for  some  time 

past  been  copartners  together  in  the  trade  or  business  of 
Ofdeadofdino-  And  whebeas  by   an  indenture  bearing  or  intended  to  bear  even 
luUon.  j^i^  ^1^}^  ^Q  above  written  obligation,   and  made  or   expressed 

to  be  made  between  the  said  {continuing  party)  of  the  one  part,  and 
the  said  (retiring  party)  of  the  other  part,  it  was  agreed  and  de- 
clared, that  the  said  copartnership  should  from  thenceforth  be  dis- 
solved and  determined,  and  that  the  said  (retiring  party)  should 
assign  all  his  interest  therein  to  the  said  (continuing  party)  which 
the  said  (retiring  party)  hath  accordingly  done  by  indenture  of 
even  date  with  the  said  indenture  last  mentioned,  and  made  or  ex- 
pressed to  be  made  between  the  said  (retiring  party)  of  the  one 
part,  and  (continuing  party)  of  the  other  part ;  and  upon  the  treaty 
for  the  said  dissolution,  it  was  fiirther  agreed  that  the  sum  of 
£  ,  being  part  of  the  sum  therein  mentioned  to  have  been 

brought  into  the  said  trade  by  the  said  (retiring  party)  in  increase 
of  the  capital  thereof,  should  be  repaid  to  him  by  equal  pay- 

ments on  the  day  of  ,  the  day  of  , 

the  day  of  ,  and  tihe  day  of  ;  to- 

gether with  the  further  sum  of  d^  ,  as  or  for  one  half  part  of 

the  value  of  the  stock  in  trade  then  belonging  to  the  said  copartner- 
ship ;  and  also  that  the  said  (continuing  party)  should  take  upon 
himself  the  payment  of  all  debts  then  owing  from  the  said  copartner- 
ship trade ;  and  it  was  further  agreed  that  the  said  sums  should  be 


(1)  See  ante,  Mod.  Pbbc.  Vol.  VII.  No.  XIII. 
Obligation.  (2)  See  the  form  of  the  obligatory  part  of  a  bond,  antCf  pp.  73.  77* 
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secured  by  several  bills  of  exchange  to  be  accepted  by  the 


said  {continuing  party)  in  favor  of  and  payable  to  the  said  (re-    ^^"'^ 
tiring  party)  or  his  order  at  the  times  aforesaid,  and  also  by  the   {coparinarthji)^ 
bond  or  obUgation  in  writing  of  the  said  {continuing  party)  for  se- 
canng  the  punctual  payment  of  the  said  notes  when  due,  and  the 
observance  and  performance  of  the  several  clauses  and  agreements  in 
the  said  indenture  of  dissolution  contained  on  the  part  of  the  said 
(continuing  party)  to  be  observed  and  performed,  and  the  said  bills 
of  exchange  have  been  accordingly  given,  as  the  said  {retiring  party) 
doth  hereby  acknowledge.     Now  thk   condition  of  the  above  condition. 
written  obligation  is  such,  that  if  the  above  bounden  {continuing 
jNzrfy),  his  heirs,  executors,  or  administrators,   do  and  shall  well 
and  truly  pay  or  cause  to  be  paid  all  and  every  of  the  said  several 
IhIIs  of  exchange  so  accepted  by  him  the  said  {continuing  party)  to 
or  in  favor  of  the  said  {retiring  party)  or  his  order  as  aforesaid,  as 
and  when  the  same  respectively  shall,  according  to  the  law  or  custom 
of  merchants,  become,  payable.     And  also  do   and  shall  well  and 
effectually  indemnify,  protect  and  save  harmless  the  said  {retiring 
V^Tty)y  his  executors,  administrators,  and  assigns,  of  and  from  all 
debts  and  sums  of  money,  and  other  claims  and  demands  whatsoever 
vhich  are  now  due  or  growing  due  from  them  the  said  {continuing 
forty)  and  {retiring  party)  or  either  of  them,  or  which  shall  or  may 
tt  any  time  hereafter  be  or  become  due  from  him  the  said  {con-^ 
Hnuing  party)^  his  executors  or  administrators,  for  or  on  account  of 
the  said  copartnership  or  joiot  trade,  and  in  all  things  well  and  truly 
observe,  ftilfil,  perform,  and  keep  all  and  singular  the  aforesaid  and 
other  the  covenants,  conditions,  clauses,  stipulations  and  agreements 
m  the  said  hereinbefore  in  part  recited  indenture  of  dissolution  con- 
tuned,  which  on  the  part  and  behalf  of  the  said  {continuing  party)y 
his  heirs,  executors,  or  administrators,  are  or  ought  to  be  observed, 
fiiMlIed,  performed,  and  kept,  according  to  the  true  intent  and 
meaning  of  the  same  respectively.     THEN,  &c.  or  else,  &c. 
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BOHM. 


Perform  w^foge 
(fiMuter). 


No.  CCXLVIL 

^ Bond  from  a  Master  of  a  Ship  to  an  Owner ^  to  Perform  Voyage 
and  deliver  up  the  Ship  when  performed  (1). 


Know  all  men,  &c.  (2)  Wheeeas  the  above  named  (obligee), 
at  the  request  of  the  above  bound  {obligor)^  hath  agreed  to 
employ  the  said  (obligor)  to  serve  as  master  of  the  ship  or  vessel 
called  the  ,  of  the  burthen  of  tons,  or  there- 

abouts, now  bound  to  the  ,  for  such  voyage,  and 

so  long  time  as  the  said  (obligee)  or  other  the  owner,  or  part  owners 
thereof  for  the  time  being,  shall  think  fit,  and  hath  thereupon  deliver- 
ed the  actual  possession  of  the  said  ship,  with  her  appurtenances, 
CONDITION,  unto  the  said  (obligor).     Now  the  condition  of  the  above  written 

bond  or  obligation  is  such,  that  if  the  said  (obligor)  shall  and  do,  at 
all  times  hereafter,  follow  all  such  lawfiil  orders  and  directions  relating 
to  the  said  ship  or  vessel,  and  perform  such  voyage  or  voyages  as 
the  said  (obligee) ^  his  executors,  administrators,  or  assigns,  or  other 
the  owner  or  part  owners  thereof,  or  the  major  part  of  them,  shall  from 
time  to  time  give  and  direct,  and  shall  at  all  times  use  his  utmost  care 
for  preserving  the  said  vessel,  with  her  appiu'tenances,  from  all  spoil 
and  damage,  and  shall  not,  directly  or  indirectly,  do  or  suffer  or  procure 
to  be  done,  any  act  or  thing  whatsoever  whereby  the  said  ship  or  vessel 
shall  or  may  be  forfeited,  seised,  extended,  charged  or  chargeable. 
An^d  also,  if  the  said  (obligor)  shall  and  do  peaceably  and  quietly 
deliver  up  the  said  ship,  and  the  actual  possession  thereof,  unto  the  said 
(obligee)y  or  unto  such  other  person^or  persons  as  the  said  (obligee)  or 
other  the  owner  or  part  owners  thereof,  or  the  major  part  of  them,  shall 
for  that  purpose  order  and  appoint,  together  with  all  and  singular  the 
furniture,  tackle,  apparel,  and  other  appurtenances  and  things  what- 


Obligafioiu  (2)  See  ante,  p.  77. 


fl)  See  also  next  Precedent,  p.  198. 
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soerer  now  or  then  to  the  said  ship  or  yessel  belon^ng  (reasonable  .. 
wear  and  tear  thereof  excepted),  free  of  all  charges  and  mcumbrances  ^-^^JIS*^ 
whatsoever  to  be  done,  committed,  or  wilfidly  suffered  by  the  said  — — — 
(Migw)  in  anywise- howsoever.  And  if  the  said  [pbltgor)  shall  and 
do,  from  time  to  time,  upon  request  of  the  said  (pbligee)^  his  executors, 
administrators  or  assigns,  or  other  the  owners  or  part  owners  thereof, 
or  tbe  major  part  of  them,  make  ready  and  give  unto  him  or  them  a  just 
and  true  account  in  writing  of  all  freight  and  monies  which  he  shall 
&om  time  to  time  receive,  pay,  or  disburse  for  or  on  account  of  the 
said  ship  or  vessel,  and  all  other  matters  and  things  relating  to  the 
flervice  and  employment  thereof,  and  of  alt  affairs  and  transactions 
ifi  and  about  the  same,  and  shall  and  do  pay  to  the  said  {obligee),  his 
executors  or  assigns,  or  other  the  owner  or  part  owners  thereof,  or 
some  of  them,  all  such  sum  and  sups  of  money  as  he  shall  from 
time  to  time  receive,  and  which  shall  appear  to  belong  and  be  due 
and  payable  to  the  said  (obligee),  his  executors,  aduunistrators  or  as- 
signs or  other  the  part  owners  respectively  of  the  said  ship.  THEN, 
ic. 


19B  PBECEDENTS  IN  [CLAftS  IX. 


Im^Mmr). 


No.  CCXLVm, 

*  Bond  from  a  Chief  Mate  of  a  Ship  to  Feifonn  Voyage  and  delitm 

up  the  Shipi  in  case  of  death  of  Master. 


Enow  all  men,  &c.  (1)    Whereas  by  a  charter-party  made  on 
or  about  the  day  of  ,  in  the  year  of  our  Lord 

,  &c.  [recite  shortly  the  charter-^rty]  as  thereby  (relation 
being  thereunto  had)  will  appear  at  large.  And  whereas  the  above 
bounden  (obligor)  is  retained  and  adiQitted  by  the  said  (obligees) 
to  serve  and  go  as  first  mate  of  and  in  the  said  ship  during 
the  sidd  intended  voyage,  and  to  succeed  the  said  (fnaster)^  the  pie- 
sent  master  of  the  said  ship,  and  to  be  and  act  as  master  thereof  in 
case  of  the  decease  of  the  said  (master),  during  the  said  voyage,  and 
thereupon  to  do  and  perform  all  matters  relating  to  the  said  ship 
and  her  intended  voyage,  as  well  those  contained  or  required  in 
or  by  the  said  recited  charter-party,  as  in  any  other  writings  or 
orders  given  by  and  under  the  hands  of  the  said  (obligees)  or  others 
the  part  owners  of  the  said  ship,  or  the  major  part  of  them.  Now 
CONDITION.  THEREFORE  THE  CONDITION  of  the  abovc  Written  obligation  is  such, 

that  if  during  the  said  intended  voyage  the  said  (master)  shall  happen 
to  depart  this  Ufe,  and  the  said  (obligor)  shall  him  survive,  and  he 
the  said  (obligor)  shall  and  do  immediately  thereupon  take  upon  him- 
self the  office,  care,  management,  and  government  of  the  said  ship,  as 
master  thereof,  for  the  then  residue  of  her  said  voyage ;  and  do  and 
shall  well  and  truly  observe  and  perform  all  and  every  the  covenants, 
articles,  clauses,  and  agreements,  contained  or  mentioned  in  the  said 
recited  charter-party,  to  be  by  the  master  thereof  observed  or  per- 
formed) relating  to  the  said  ship  and  her  said  intended  voyage,  and 
the  cargo  of  (species  of  merchandize)  and  effects  and  produce 
thereof,  and  all  other  matters  and  things  whatsoever  by  and  on 
the  part  and  behalf  of  the  said  master  to  be  performed  in  any 


Obligation.  (1)  See  ante,  p.  77. 
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SOMM* 


maimer  howsoever ;  and  shall  and  do  observe  and  perform  the  . 

orders,  directions,   and  instructions   given   by  the    part    owners  ^^rj^vc^ag^ 

of  the  said  ship,  or  the  major  part  of  them  respectively,  relating  '- — 

to  the  said  premises,  as  fiir  as  may  or  can  be;  and  also  if  the 
said  {Migor)  do  and  shall  make  and  give  a  just  and  true  ac« 
count  in  writing,  of  all  monies,  goods,  efiSscts,  and  other  things 
whatsoever,  which  he  shall  receive,  or  which  shall  be  delivered  or 
come  to  his  charge,  care,  custody,  or  possession,  or  wherewith  he 
Bhall  or.  ought  to  be  charged  or  chargeable,  and  deliver  the  same  to 
the  person  or  persons  to  whom  the  same  shall  belong,  or  be  ordered 
and  consigned,  and  duly  acquit  and  discharge  himself  there&om ;  and 
also  shall  and  do  (the  perils  and  dangers  of  the  seas  and  other  in- 
evitable accidents  excepted)  deliver  the  actual  possession  of  the  said 
ship  to  the  said  (obligees)^  or  other  the  part  owners  thereof,  with 
all  her  ^purtenance?,  stores,  and  provisions,  and  free  of  all  debts 
and  incumbrances  by  him  the  said  {obligor)  to  be  committed.  THEN, 
&c    IN  WITNESS,  &c. 
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PREQEDSNTS   IN 


PoU'ObU, 


[class  ix« 


No.  CCXLIX. 


A  Post-obit  Bond  (1). 


Know  all  men,  &c.  (2).  Whereas  the  above  bounden  (oft- 
ligor)  is  in  expectation  of  receiving  a  considerable  sum  of  money 
and  other  property  upon  the  decease  of  {the  father)  of,  &c. 
his  father.  And  whereas  the  said  {obligor)  is  now  of  the 
age  of  years  or  thereabouts,  and  the  said  {father) 

is  of  the  age  of  years  or  thereabouts,  and  in  good 

health.  And  whereas  the  said  {obligor)  having  occasion  for 
the   sum  of  df  to  supply  his    immediate   occasions, 

hath  applied  to  the   said  {obligee)   to   lend  him  the  same  upon 
his  entering  into  the  above-written  obligation,  together  with  a  war-' 
rant  of  attorney  for  entering  up  judgment  thereupon,  to  secure  the 
payment. of  the  sum  of  £  within  calendar  months 

after  the  decease  of  the  said  {father)^  in  case  the  said  {obligor)  shall 
survive  him,  but  with  such  condition  for  making  void  the  said  obli- 
coNDiTioN.  gation  and  judgment  as  hereinafter  is  mentioned.  Now  the  con- 
dition of  the  above  written  obligation  is  such,  that  if  the  above 
bounden  {obligor)  shall  happen  to  survive  and  outlive  the  said 
{father),  his  said  father,  and  in  that  case  if  the  said  {obligor),  his 
heirs,  executors,  or    administrators,  i^hall  and  do,  within 


PottH>bit  bond 
■ot  usurious. 


Obligation. 


.  (1)  A  post-obit  bond  is  not  impeachable  on  the  grounds  of  usary, 
even  though  entered  into  upon  terms  of  gross  inequality  ;  Wharton  ▼• 
May,  5  Yes.  27.  But  it  is  a  security  very  jealously  regarded  by  the 
courts  of  equity,  and  has  often  been  disputed  with  success  ;  Lushington 
V.  Waller,  2  Hen.  Blac.  95»  and  see  Bernall  v.  Marquis  of  Donegsui  3 
Dow.  133.  Curting  v.  Marquis  of  Townsend,  19  Ves.  628. 

This  species  of  bond  being  for  the  payment  of  a  sum  certain,  and  at  t 
time  rendered  certain  by  the  happening  of  the  event,  and  a  mere  matter 
of  computation,  is  not  within  the  8  and  9  William  3.  c.  11.  (sec.  8),  but 
for  these  reasons  peems  to  be  within  the  4  and  5  Ann.  c.  16.  (sec  12). 
See  Murray  v.  Stair,  2  Bar.  and  Cress.   82,  83.  Dow.  and  Ryl.  278. 

(2)  See  obligation  ante,  p.  77. 
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calendar  months  next  after  the  decease  of  the  said  {father)^  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  {obligee)^  his  exe- 
cutors, administrators,  or  assigns,  the  sum  of  ^  of  lawful 
money  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  with- 
out any  deduction  or  abatement  whatsoever,  for  or  by  reason  of  any 
cause,  matter,  or  thing  whatsoever,  or  if  the  above  bounden  {pbligoT) 
shall  happen  to  die  in  the  lifetime  of  the  said  (father),  THEN  in 
eitiher  of  the  said  cases  the  above  written  obligation  shall  cease  and 
be  void,  or  else  shall  be  and  remain  in  full  force  and  virtue. 


8ur. — ^voi.  ih 


lOKDS. 


Produce  4eed* 
{ion). 
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PRECEDENTS   IN 


[class  IX. 


No.  CCL. 

'^Bond  to  Produce,  when  foimdy  Title  Deeds  which  have  been 

mislaid  (1). 


Rccltali. 


CONDITION. 


Enow  all  men,  &c.(2).  Whereas,  &c.  [recital  of  conveyance 
to  the  obligee  of  even  date].  And  whereas  the  several  title  deeds 
mentioned  in  the  schedule  hereunder  written  relate  solely  or  chiefly 
to  the  hereditaments  comprised  in  and  intended  to  be  conveyed  by 
the  said  indenture,  but  the  same  are  lost  or  mislaid,  and  cannot  at 
present  be  found,  wherefore  the  said  (obligor)  has  agreed  to  enter 
into  the  above  written  obligation  with  such  condition  thereto  as  here- 
under is  written.  Now  therefore  the  condition  of  the  above 
written  obligation  is  such,  that  if  the  said  (obligor)^  his  heirs,  ex- 
ecutors or  administrators,  shall  and  do  use  all  proper  endeavours  to 
discover  the  indentures  and  writings  mentioned  in  the  schedule  heie- 
imder  written,  and  do  and  shall,  if  when  and  as  soon  as  the 
same  or  any  or  either  of  them  shall  be  found,  deliver  the  same 
whole  and  uncancelled  unto  the  said  (obligee)^  his  heirs  (3),  execu- 
tors, administrators  or  assigns ;  and  if  he  the  said  {obligor)^  his  heirs, 
executors  or  administrators,  shall  and  do  from  time  to  time  and  at  all 
times,  until  the  same  shall  be  so  found  and  delivered,  well  and  suffi- 
ciently keep  harmless  and  indemnified  all  and  every  the  hetedita- 
inents  comprised  in  the  said  in  part  recited  indenture,  of,  from  and 
against  all  liens,  charges,  and  incumbrances,  and  all  entries,  dis- 
tresses or  ejectments  through  or  by  reason  of  the  said  deeds  and  writ- 
ings, or  any  or  either  of  them,  not  being  delivered  unto  the  said  (ofr- 


Obligation. 


( 1 )  A  bond  oif  this  kind  is  seldom  required,  unless  where  the  deeds 
have  been  known  to  have  been  recently  in  existence ;  as  where  they 
have  been  missing  for  a  great  length  of  time,  they  will  be  presumed  to 
be  wholly  lost  and  irrecoverable  ;  see  Proley  v.  Kay,  1  P.  Wms.  355. 

(2)  See  ante^  p.  77. 

(3)  If  the  premises  to  which  the  deeds  relate  be  leasehold,  omit  the 
word  "  heirs.  * 
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Hgee)  at  the  time  of  the  execution  of  the  above  mentioned  indenture ;        ^^'^^ 
and  the  said  (pbligee)^  his  heirs,  executors,  administrators  and  as-   ^'^^\^^ 

dgns,  and  other  his  and  their  real  and  personal  estates,  of,  from  and, 

against  all  actions,  suits,  costs,  charges,  damages  and  expenses  what- 
soever, which  shall  or  may  be  brought  or  commenced  against  him  or 
them,  or  which  he  or  they  may  sustain  or  be  put  unto  by  any  person  ^ 
or  persons  whomsoever,  who  shall  or  may  claim  any  estate,  right, 
title  or  interest  in,  to,  out  of  or  concerning  the  said  hereditaments 
or  any  part  thereof,  from,  through  or  under  the  said  indentures  or 
writings,  or  any  or  either  of  them,  for  and  during  the  period  or  space 
of  twenty  years,  to  be  computed  from  the  date  of  the  above  written 
obligation.     THEN,  &c. 


SCHEDULE 

ABOVK  RBFERBBD  TO. 
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PRECEDENTS   IN 


fCLASS  IX. 


BONDS. 


Prove  debt 
(hankniptcy). 


No.  CCLI. 

Bond  hy  a  Creditor  to  prove  a  Debt  for  the  issuing  a  Commission 

of  Bankrupt  (1). 


Know  all  men  by  these  pbes^nts,  that  I  {the  creditor)  of,  &c. 
am  holden  and  firmly  bounden  unto  the  Right  Hon. 
Lord  ,    Lord  High  Chancellor    of   Great  Britain, 

in  the  penal  sum  of  ^200  (2),  of  lawfid  money  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  be  paid  to  his  cer- 
tain attorney,  executors,  administrators,  or  assigns,  for  which  pay- 
ment to  be  faithfully  and  truly  made  I  bind  myself,  my  heirs,  ex- 
ecutors, and  administrators,  firmly  by  these  presents,  sealed  with  my 
seal,  dated  this  day  of  ,  in  the  year  of  the 

CONDITION,  reign,  &c.  and  in  the  year  of  our  Lord  .     Now  the  con- 

dition of  the  above  written  obligation  is  suclr,^  that  if  the  above 
bounden  (creditor)  do  and  shall,  as  well  before  the  major  part  of  the 
commissioners  to  be  appointed  in  or  by  a  commission  of  bankrupt  to 
be  issued  against  (the  bankrupt)  of,  &c.  dealer  and  chapman,  as 
upon  a  trial  at  law,  in  case  the  due  issuing  forth  of  the  said  com- 
mission shall  be  contested  and  tried,  prove  that  the  said  (bankrupt) 
is  justly  and  duly  indebted  unto  the  said  (creditor)  in  the  sum  of 
JPIOO  and  upwards,  and  is  become  bankrupt  within  the  true  intent 
and  meaning  of  the  several  statutes  made  and  now  in  force  concern- 
ing bankrupts,  some  or  one  of  them  ;  and  also  if  the  said  (creditor) 


Bankruptcy  ( 1 )  This  bond  is  in  London  usually  prepared  by  the  clerk  at  the 

bond  prepared  by  bankrupts*  office ;  but,  as  ina  country  commission,  it  is  prepared  by  the 
^  solicitor  himself,  see  2  Cooke,  Ban.  Law.  5,  it  has  been  thought  right 

that  a  form  should  be  here  inserted. 

(2)  The  penalty  of  a  bond  is  always  a  sum  inserted  at  the  discretion 
of  the  parties,  and  varies  in  its  amount  according  to  the  circumstances 
of  the  case;  but  where  the  bond  is  given  for  the  purpose  of  issuing  a 
commission  of  bankrupt,  the  penalty  is  limited  by  the  5  Geo.  2.  c  30. 
8.  23.  to  the  sum  of  two  hundred  pounds. 


Penalty  of  bank- 
rupt bond  limit- 
ed to  tSOO. 
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shall  cause  the  said  commission  to  be  executed  according  to  the 
directions  of  the  said  several  statutes,  and  partiailarly  of  an  act  of 
parliament  made  and  passed  in  the  fifth  year  of  the  reign  of  his  pre- 
sent Majesty  King  George  the  Fourth,  entitled,  '^An  Act  to 
amend  the  Laws  relating  to  Bankrupts,^  THEN,  &c.  or  else,  &c. 


BOHDS. 


Prove  debt 
(jbaTikrujHctf), 


•»•  Where 


petitioning    creditors  are  partners,  it  is  usual  for  one  Signature  by 
of  them  only  to  sign  ihe  bond,  notwithstanding  it  purports  to  be  their  ^  ^tneriut- 
joint  and  several  bond,  and  such  signature  has  been  holden  to  be  sufficient. 
See  ex-parte  Hodgkinson,  I  Cooper,  99. 

And  the  practice  ^'s  for  one  of  them  to  make  the  affidavit  of  the  debt, 
and  the  partner  making  the  affidavit,  alone  enters  into  the  bond  to  the 
great  seal ;  ex-parte  Price,  1  Buck.  457. 


Affidavit. 


306 


PRECEDENTS  IN 


[clam  IX. 


BOHDS. 

To  refund  a 
legacy. 


No.  CCLIL 

Band  to  refund  a  Legacy  in  case  there  shall  prove  to  be  a  d^ciency 

of  Assets  (1). 

Fariatiom  where  the  payment  is  of  residuary  property  to  a  pre« 
suroed  nearest  of  kin  to  the  testator. 


Kkow  all  mkM;  &c.  (2)  Whereas  (3)  (the  testator)  late  of,  lie. 
deceased,  by  his  last  will  and  testament  in  writing,  bearing  date  the 

day  of  last  past,  amongst  various  other  legacies 

therein  mentioned,  gave  and  bequeathed  unto  the  said  {legatee)  the 
sum  of  <f  ,  to  be  paid  to  him  within  the  space  of  twelve 

calendar  months  next  after  the  decease  of  the  said  testator,  and  ap- 
pointed the  said  {executors)  executors  of  his  said  wUl.  And 
whereas  the  said  (testator)  departed  this  life  on  or  about  the 

day  of  ,  without  revoking  or  altering  his  said  will 

so  far  as  concerns  the  said  legacy  or  sum  of  £  given  to  the 

said  (legatee)^  and  the  said  (ewecutors)  soon  after  duly  proved  the 


Obligation. 
Residue. 


(1)  If  an  executor  voluntarily  pay  or  assent  to  the  payment  of  a 
legacy,  he  cannot  compel  the  legatee  to  refund  in  case  there  shall  prove 
to  be  a  deficiency  of  assets;  Newman  v.  Barton,  2  Ves.  194;  and  vide 
Moore  v.  Moore,  ib.  600 ;  which  renders  it  proper  that  some  express 
security  should  be  taken  by  the  executor  for  that  purpose,  in  the  event 
of  his  paying  the  legacy  immediately  upon  the  decease  of  the  testator. 

(2)  See  the  form  of  this  obligation,  ante,  p.  77  • 

(3)  If  the  bequest  be  of  residuary  property,  say, 

^^  Whereas  (the  testator)  late  of,  &c.  deceased,  by  his  last  will 
and  testament,  in  writing,  bearing  date  the  day,  of  , 

which  was  in  the  year  ,  after  several  bequests  therein  men- 

tioned, gave  and  bequeathed  all  the  rest  and  residue  of  his  personal 
estate  and  effects,  of  what  nature  and  kind  soever,  unto  the  (re- 
siduary legatee)  of,  &c.  to  and  for  his  own  use  and  benefit,  and  ap- 
pointed the  said  (exectitors)^  &c.  as  above. 
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«une  in  the  prerogative  court  of  the  Archbishop  of  Canterbury.  — 

And  whereas  (1)  the  said  (eaecutars)  have  not  yet  been  able  fully      ^^i^^  * 

to  ascertain  the  amount  of  the  debts  and  credits  of  the  said  {testator)^  

but  having  reason  to  believe  that  sufficient  assets  may  come  to  their 
hands  for  payment  of  the  several  legacies  bequeathed  by  the  said 
will,  have  consented  to  pay  to  the  said  {legatee)  his  said  legacy  or 
sum  of  £  ,  upon  his  entering  into  the  above  written  ob> 

ligation^  with  such  condition  for  making  void  the  same  as  hereinafter 
is  expressed.     Now  the  condition  (2)  of  the  above  written  obliga-  condition* 


( 1 )  If  the  residuary  legatee  be  dead  and  the  nearest  of  kin  unheard  Reriduei 
of,  say, 

^^  And  whereas  the  said  (residuary  legatee)  departed  this  life 
in  the  lifetime  of  the  said  {testator),  whereby  the  bequest  made  to 
him  by  the  said  {testator),  p{  the  residue  of  his  estate  and  effects, 
became  lapsed,  and  descended  to  the  said  {nearest  of  kin)  as  the 
next  of  kin  of  the  said  {testator).  And  whereas  the  said  {nearest 
of  kin)  has  not  been  heard  of  since  the  decease  of  the  said  {testator), 
but  is  supposed  to  have  died  abroad.  And  wherkas  Aie  said  (oA- 
Ugor)  having  made  it  appear  to  the  said  {ea^ecntors)  that  he  is  the 
nearest  of  kin,  as  well  of  the  said  {testator)  as  of  the  said  {nearest  of 
kin)  for  any  thing  that  can  at  present  be  shewn  or  reasonably  pre- 
sumed to  the  contrary,  they  have  consented  to  pay  over  unto  him 
the  residue  of  the  personal  estate  and  effects  of  the  said  {testator), 
now  remaining  in  their  hands,  upon  his  entering  into  the  above  writ- 
ten obligation,^  &c.  as  above, 

(2)  If  the  condition  of  the  bond  be  to  refund  tlie  residue  in  the  event  Residue, 
of  the  nearest  of  kin  proving  to  be  alive,  say, 

"  Now  the  condition  of  the  above  written  obligation  is  such, 
that  in  case  any  other  person  or  persons  than  the  said  {obligor)  shall 
prove  him,  her,  or  themselves,  to  be  the  nearest  of  kin  to  the  said 
{testator)  deceased,  or  the  said  {nearest  of  kin)  or  as  his  devisee, 
legatee,  or  other  lawful  representative,  and  as  such  lawfully  entitled 
to  the  whole  or  any  part  of  the  said  residue  of  the  personal  estate  and 
eflects  of  the  said  {testator)  deceased,  so  now  remaining  in  the  hands 
of  the  said  {ewecutors)  as  aforesaid,  then  if  the  above  bounden  {ob- 
ligor), his  heirs,  executors,  or  administrators,  do  and  shall,  within 
six  calendar  months  next  after  notice  shall  have  been  given  to  him 
or  them  thereof,  well  and  truly  reftmd  and  repay  unto  the  said  {ex- 
ecutors), or  the  survivor  of  them,  or  the  executors  or  administrators 
of  the  survivor,  the  whole,  or  so  much  and  such  part  of  the  said  re- 
sidue of  the  personal  estate  and  effects  of  the  said  {testator),  as  shall 
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tion  is  8iich,  that  if  the  above  boimden  {legatee),  his  heirs,  ex- 
To  refiind  a     ecutors,  or  administrators,  within  the  space  of  days  next 

— ^ after  notice  shall  have  been  given  to  him  or  them,  under  the  hands 

or  hand  of  the  said  {executors),  or  of  the  survivor  of  them,  or  of  the 
executors  or  administrators  of  the  survivor,  that  the  personal  estate 
of  the  said  {testator)  has  proved  insufficient  to  pay  his  just  debts 
and  luneral  expenses,  and  the  necessary  charges  of  the  said  execu- 
torship, together  with  the  several  other  legacies  given  by  his  said 
will,  do  and  shall  well  and  truly  repay,  or  cause  to  be  repaid  to  them 
the  said  {executors),  or  the  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  the  survivor,  or  such  person  or  persons  as  they  or  he 
shaU  direct  in  that  behalf,  the  whole  or  such  rateable  proportion  of 
the  said  legacy  or' sum  oS  £  ,  as  in  such  notice  shall  be  ex- 

pressed ;  and  also  do  and  shall  from  time  to  time,  and  at  all  times 
hereafter,  save,  defend,  keep  harmless,  and  indemnified  the  said  {ex- 
eeutors)  and  every  of  them,  their  and  each  of  their  executors  .or  ad- 
ministrators, of,  from,  and  against  all  costs,  charges,  damages,  and 
expenses  which  they,  or  any,  or  either  of  them  shall  pay,  or  become 
liable  to  paf ,  or^e  put  unto  for  or  by  reason  of  their  or  his  having 
,       paid  the  said  legacy  or  sum  of  £  to  the  said  {legatee)  as 

hereinbefore  is  mentioned,  or  of  any  matter,  cause,  or  thing,  relating 
thereto.     THEN,  &c. 


be  so  justly  due  and  payable  to  the  person  or  persons  so  proving  him, 
her,  or  themselves,  to  be  such  next  of  kin,  devisee,  legatee,  or  other 
lawful  representative  as  aforesaid,  together  with  lawful  interest  for 
the  same  after  the  rate  of  five  per  cent,  per  annum  in  the  mean  time, 
and  do  and  shall  from  time  to  time,  and  at  all  times  hereaAier,  save, 
defend,*"  &c.  as  above. 
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No.  CCLIII. 

Bnnd  by  an  Attorney  signing  a  purchase  deed  in  the  name  of  his 
Principaly  to  return  the  purchase-money  if  the  Principal  be  not 
alive  at  the  time  of  signing  (1). 


Know  all  men,  &c.  Wheekas  by  articles  of  agreement  entered 
into  the  day  of  last  past,  between  the  {vendor)  of, 

&c.  of  the  one  part,  and  the  said  (purchaser)  of  the  other  part,  the 
said  {vendor)  contracted  with  the  said  {purchaser)  for  the  absolute 
sale  to  him  of  certain  freehold  messuages,  lands  and  hereditaments 
therein  particularly  described,  at  or  for  the  price  or  sum  of  £ 
AxD  wheheas  the  said  {vendor)  by  deed-poll  under  his  hand  and 
seal  bearing  date  the  day  of  last  past,  deputed  and 

appointed  the  said  {attorney)  his  lawful  attorney,  to  receive  from 
the  said  {purchaser)^  his  heirs  or  assigns,  the  said  purchase-money 
or  sum  of  £  ,  and  on  receipt  thereof  to  execute  all  such  deeds 

and  assurances  as  should  be  necessary  for  vesting  the  said  heredita- 
ments and  premises  in  the  said  {purchaser)^  his  heirs  and  assigns. 
And  whereas  the  said  {vendor)  is  now  resident  abroad  beyond  th% 
seas,  (that  is  to  say)  in  the  city  of  or  elsewhere,  in  the 

kingdom  of  .     And  wheeeas  in  pursuance  of  the  said 

authority  so  given  to  him  as  hereinbefore  is  mentioned,  the  said 
{attorney)  hath  this  day  received  the  said  sum  of  £  ,  and 

hath  executed  as  and  for  the  said  {vendor)  certain  indentures  of 
lease  and  release,  the  lease  bearing  date  the  day  next  before  the  date 
of  the  release,  and  the  release  bearing  or  intended  to  bear  even  date 


•OMM. 


{  purchaie'fiW' 
fwy). 


(1)  As  the  execution  of  a  deed  by  an  agent  on  behalf  of  a  vendofi  Pbver  of  tttor. 
&c.  will  be  void,  unless  the  principal  was  alive  at  the  time,  the  purchase-  ney  void  on  death 
money  is  sometimes  vested  in  the  Funds,  or  on  other  security,  in  the  <'^P"'<:'I*^ 
name  of  the  purchaser  and  a  trustee,  accompanied  by  a  suitable  decla- 
ration of  trust  for  payins  the  money  over  on  proof  of  the  principal 
being  alive  on  the  execution  of  the  deed  b^  his  attorney ;  but  as  a  bond 
is  frequently  considered  sufficient,  a  form  ts  here  introduced. 
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*o^Ds.        with  the  above  written  obligation,  whereby  the  said  lands  and  herc- 

Re-pay        ditaments  are  expressed  to  be  conveyed  unto  the  said  {purckam) 

fE^^***"  ^'^^  ^^^  heirs,  in  the  manner  therein  mentioned.    And  whereas  by 

reason  of  the  possibility  that  the  said  (vendor)  may  happen  to  have 

departed  this  life  previously  to  the  time  of  the  execution  of  the  said 
indenture  by  the  said  (attorney^  and  the  authority  so  delisted  to 
him  as  aforesaid  thereby  become  void;  the  said  {attorney)  hath 
agreed  to  enter  into  the  above  written  obligation  with  such  defea- 
coNDiTioK.  sance  in  respect  thereof  as  is  hereunder  written.  Now  the  con- 
dition of  the  above  written  obligation  is  such,  that  if  the  said 
(vendor)  was  living  at  the  time  of  the  execution  of  the  said  in  part 
recited  indentures  of  lease  and  release,  and  of  signing  the  receipt 
thereupon  indorsed  for  the  said  sum  of  <f  by  the  said  (attor- 

ney)y  as  the  attorney  of  and  for  him  the  said  (vendor)  in  that  behalf; 
and  if  the  said  in  part  recited  power  or  authority  was  at  the  time  of 
such  execution  of  the  said  indenture  valid  and  in  force,  for  the  pur- 
pose of  authorising  him  the  said  (attorney)  to  execute  the  said  in- 
denture, and  to  receive  and  give  a  good  discharge  for  the  said  sum ; 
And  if  the  said  (vendor)  had  departed  this  life  before  the  execution 
of  the  said  indenture  by  the  said  (attoniey)^  or  the  said  power  or 
authority  was  by  any  other  means  become  invalid  or  insufficient  for 
any  or  either  of  the  purposes  aforesaid,  then  if  he  the  said  (vefidoT)^ 
or,  in  case  of  his  decease,  if  such  person  or  persons  as  for  the  time 
I  being  shall  be  his  heir  or  heirs  at  law,  shall  and  do,  within  the 

space  of  one  calendar  month  next  after  demand  shall  be  made  to 
him  or  them  for  that  purpose  by  the  said  (purchaser)^  liis  heirs  or 
assigns,  well  and  duly  execute  the  said  in  part  recited  indenture ; 
And  in  case  the  said  (vendor)^  his  executors  and  administrators,  do 
and  shall  sign  and  give  a  good  and  sufficient  receipt  or  acqmttance 
for  the  sum  oS  £  ,  or  otherwise  ratify,  confirm  and  effi^ctuate 

the  purport  and  true  intent  and  meaning  of  the  said  indenture  in  all 
\  things ;  and  in  default  thereof,  if  he  the  said  (attorney),  or  he  the 

said  (vendor)y  his  executors  and  administrators,  or  any  or  either  of 
them,  do  and  shall,  upon  demand,  pay  unto  the  said  (purchaser), 
his  executors,  administrators  or  assigns,  the  said  sum  of  £  > 

with  interest  for  the  same,  after  the  rate  of  £B  per  cent,  per  annum ; 
and  in  the  mean  time,  and  until  the  same  shall  be  so  duly  signed, 
sealed,  delivered  and  executed,  do  and  shall  well  and  effectually  pro- 
tect, save  harmless  and  keep  indemnified  the  said  (purckawr),  his 
heirs,  executors,  administrators  and  assigns,  and  his  and  their  goods 
and  chattels,  and  lands  and  tenements^  of,  from  and  against  all 
claims  and  demands  whatsoever,  from  or  by  the  said  (vefidor)y  his 
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heirs,  executors,  administrators  or  asmgns,  relative  to  or  concerning        '^'"^ 
the  same  hereditaments  and  premises,  and  of,  from  and  against  the        -RefNor 
payment  to,  or  any  misapplication  by  the  said  {attorney)  of  the  said         ne^, 
muct  £  ,  and  all  costs,  charges,  damages  and  expenses 

whatsoever,  relative  to  or  concerning  all  or  any  of  the  matters  or 
dungs  whatsoever.     THEN,  &c. 
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Setpondentia, 


No.  CCLIV. 

A  Respondentia  Bond  (1). 


Know  all  men,  &c.  [usual  form  as  in  other  cases,']  Whereas 
the  above  named  (obligee)  hath,  on  the  day  of  the  date  of  the  above 
written  obligation,  advanced  and  lent  unto  the  above  bounden  (06- 
ligor)  the  suni  of  £  upon  goods,  merchandize  and  effects, 

laden  or  to  be  laden  on  board  the  ship  or  vessel  called  the  i 

of  the  burthen  of  tons*  now  at  anchor  in  the  River  Thames, 

outward  bound  to  (2),  whereof  is  master,  and 

which  said  siun  is  to  rate  at  respondentia  on  the  said  goods.    Now 
CONDITION.   THE  CONDITION  of  the  above  written  obligation  is  such,  that  if  the 

said  ship  or  vessel  do  and  shall,  with  all  convenient  speed,  proceed 
and  sail  from  and  out  of  the  said  River  Thames  on  a  voyage  to 

,  or  any  other  port  or  ports,  place  or  places  in  the  East 
Indies,  China  or  elsewhere  beyond  the  Cape  of  Good  Hope,  and 
from  thence  return  to  the  said  River  Thames,  at  or  before  the  expi- 
ration of  thirty-six  calendar  months  from  the  date  of  the  above 


Distinction  be-        (1)  Respondentia  is  where  money  is  borrowed  not  on  the  vessel  itselfi 
tween  bottomiy    gg  fn  the  case  of  bottomry,  but  upon  the  goods  and  merchandize  con* 

S  b^*^""^"    *^*"®^  *^  **•  ^"^  ^®^  "^^^^^  ^^^  person  of  the  borrower  only  is  liable  ; 

see  Busk  v.  Fearon,  4  East,  319.     The  chief  difference  between  bot- 
tomry and  respondentia  is,  that  in  a  loan  on  bottomry  the  lender  runs 
no  risk  though  the  goods  be  lost ;  and  in  respondentia  he  must  be  paid 
both  his  principal  and  interest  though  the  ship  perish,  provided  the 
goods  be  safe ;  see  ante,  p.  94,  in  notes. 
Sum  lent  on  le-        (2)  If  the  vessel  be  about  to  proceed  on  a  voyage  to  India,  care  must 
ipondentia,  not     be  taken  that  the  money  tak*en  up  at  Respondentia  do  not  exceed  the 
lue^^f ^^8*  ^*"  value  of  the  goods  actually  on  board  the  ship,  as  the  19  Geo.  2.  c.  87- 
lK«H,^f^»und     ^  ^*  ^i^^c^^'  ^^^  ^'  monies  lent  on  bottomry  or  respondentia,  on  vessels 
to  or  from  bound  to  and  from  India,  shall  be  lent  only  upon  the  ship  or  upon  the 

India.  merchandize,  to  be  so  expressed  in  the  condition  of  the  bond  thai  the 

lender  shall  have  the  benefit  of  salvage,  and  that  if  the  borrower  have 
not  effects  on  board  to  the  value  of  the  sum  borrowed^  he  shall  be 
responsible  to  the  lender  for  so  much  of  the  principal  as  shall  not  be 
laid  out,  with  legal  interest  and  all  other  charges,  though  the  ship  and 
merchandize  be  totally  lost ;  and  see  ut  supra. 
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written  obligation,  and  there  end  her  intended  voyage,  and  that  — 
without  deviation,  the  dangers  and  casualties  of  the  seas  only  ex-  J^apondefUm. 
cepted ;  and  if  the  above  bounden  (obligor)^  his  heirs,  executors  or 
ukinistrators,  do  and  shall  within  the  space  of  .  days  next  after  • 
the  arrival  of  the  laid  ship  or  vessel  in  the  said  River  Thames,  or  at 
the  end  and  expiration  of  the  said  term  of  thirty-six  calendar  months, 
to  be  accounted  as  aforesaid,  which  of  the  said  terms  shall  first  or  next 
luppen,  well  and  truly  pay  or  cause  to  be  paid  to  the  said  {pbligee)^ 
his  executors,  administrators  and  assigns,  the  sum  of  £ 
of  lawfiil  money  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, together  with  the  sum  of  e^  of  like  lawful  and  current 
money  for  every  calendar  month  the  said  ship  shall  be  out  on  the 
Bud  voyage  over  and  above  twenty  calendar  months,  and  so  in  propor- 
tion for  less  time  than  a  month ;  or  if  in  the  said  voyage,  and  within 
the  said  thirty-six  calendar  months,  to  be  accounted  as  afcnresaid,  an 
otter  loss  of  ship  or  vessel,  by  fire,  enemies,  pirates  or  any  other 
casualty  shall  unavoidably  happen,  and  the  above  bounden  (obligor), 
his  heirs,  executors  or  administrators,  do  and  shall,  within  the  space 
of  six  calendar  months  next  after  such  loss,  well  and  truly  account 
fw,  upon  oath  if  required,  and  pay  and  saiisfy  to  the  said  (obligee),  ^ 
Us  executors,  administrators  and  assigns,  a  just  and  proportionable 
average  on  all  goods,  merchandize  and  effects  of  the  said  (obligor) 
earned  out  firom  England  on  board  the  said  ship  or  vessel,  and  the 
net  proceeds  thereof,  and  on  all  other  goods,  merchandize  and  effects 
which  the  said  (obligor)  shall  or  may  acquire  during  the  said  voyage, 
and  which  shall  not  be  unavoidably  lost^   THEN,  &c. 
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No.  CCLV. 


Bond  to  resign  a  Living  on  request  (1). 


Know  all  men,  &c.  [usual  form  as  in  other  cases.']    Whmias 
the  above  named  {obligee)^  by  deed-poll  under  his  hand  and  seal,  * 
bearing  even  date  with  the  above  written  obligation,  hath  presented 
the  said  {obligor)  to  the  vicarage  and  parish  church  of  in 

the  county  of  And  wheeeas  previously  to  the  said  pre- 

sentation, it  was  agreed  that  the  sud  (Migor)  should  resign  and 
relinquish  the  said  living  unto  the  said  {obligee)^  in  order  to  enaUe 
the  said  (obligee)  to  present  one  of  his  sons  thereto  when  of  a  suf- 
ficient age  to  hold  the  same,  and  should  enter  into  the  above  written 
obligation  for  the  due  performance  of  the  said  agreement,  with  soeh 
condition  for  making  void  the  same  as  hereinafter  is  expreasei 


Genertl  bonds 
of  retigutloo 
void. 


(1)  Bonds  for  resignation  generally,  and  without  any  cause  ezpreaied, 
were  formerly  holden  to  be  good,  because  no  motive  being  alleged,  th^ 
law  would  not  presume  it  to  be  a  corrupt  one ;  see  Hilliard  v.  StapletoD, 
1  £q.  Ab.  87.  pi.  S  ;  Steeper  v.  Carver,  2  £q.  Ab.  18S.  p.  1  ;  Turner  t. 
Hawkins,  Fortesc.  S51 ;  reele  v.  Earl  of  Carlisle,  1  Stra.  227 ;  Peelev. 
Capell,  ib.  5S4<«  But  on  an  appeal  to  the  House  of  Lords,  in  the  case  of 
the  Bishop  of  London  v.  Fytche,  1  Brow.  Ch.  Ca.  96.  from  a  determination 
in  that  case  in  the  Court  of  King's  Bench  conformably  to  those  authori- 
ties, see  1  East,  487«  such  bonds  were  adjudged  to  be  void ;  2  Brow. 
C.  P.  211  ;  it  is  now  proper,  therefore,  that  ih€  cause  of  resignation 
should  be  expressed  (see  observations  of  Buller,  Justice,  1  East,  494*}, 
which  if  it  be  with  a  view  to  present  a  son  or  nephew  of  the  patron, 
when  of  age,  has  been  holden  at  law  to  be  good ;  see  1  East,  494.  and 
Dashwood  v.  Peyton,  18  Yes.  37 ;  but  in  the  case  last  cited  great  doubt 
was  expressed  by  Eldon,  Ch.  J.  as  to  any  essential  distinction  between 
general  and  particular  bonds  of  resignation,  with  reference  to  the  prin- 
ciple upon  which  the  House  of  Lords  decided  in  the  case  of  the  Bishop 
or  London  v.  Fytche ;  and  see  also  Lord  Kircudbright  v.  Lady  Kircud- 
bright, 8  Yes.  51.  61.  The  efficacy  of  such  bonds,  therefore,  after  allf 
remains  doubtful,  and  they  should  never  be  entered  into  without  the 
advice  of  counsel  taken  upon  the  particular  circumstances  of  each 
case. 
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Now  TH£  coKDiTioN  of  the  above  written  obligation  is  such,  that  if 
the  above  bounden  (ohUgw}  shall  be  duly  instituted  and  inducted  to 
the  said  vicarage  or  parish  church  of  in  pnxsuance  of  the 

aforesaid  presentation,  and  do  and  shall  at  the  request  in  writhoig, 
and  the  proper  costs,  charges  and  expense  of  the  said  (obligee),  his 
heirs,  executors  or  administrators,  absolutely  quit,  resign,  relinquish, 
surrender  and  yield  up  unto  him  the  said  {obligee)  or  his  heirs,  the 
said  vicarage  or  parish  church  of  with  aU  its  rights,  members 

and  appurtenances,  and  all  the  estate,  right,  title  and  interest,  pro- 
perty, claim  and  demand  whatsoeyer,  both  at  law  and  in  equity,  of 
him  the  said  (obligor),  of,  in  or  toithe  same,  in  order  and  to  the  in- 
tent that  he  the  said  (obligee)  or  his  heirs,  shall  or  may  present  any 
sach  son  of  him  the  said  (obligee)  as  may  be  then  of  age  and  fit  to 
perform  the  cure  of  the  said  vicarage  or  parish  church.   THEN,  &c. 


aoims. 
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*Bond  to  return  a  part  of  the  Premium  given  with  Apprentice,  i/ 

he  die  within  a  given  period. 


CONDITION. 


Know  all  men,  &c.  (1).  Whereas  by  indentures  of  apprenticesbip 
bearing  date  on  or  about  the  day  of  now  last  past, 

[or  even  date  with  the  above  written  obligation]  the  said  (obUgee) 
bound  his  son  (name)  apprentice  unto  the  above  bounden  {obligor) 
for  the  term  of  years,  and  paid  to  the  said  (qbUgor)  the  sum 

of  £  by  way  of  premium  with  the  said  apprentice.    Avb 

wHEBEAs  upon  the  contract  for  the  binding  of  the  said  apprentice  it 
was  agreed  between  the  said  (obligor)  and  {pbligee)^  that  if  the  said 
{apprentice)  should  happen  to  depart  this  life  within  the  first 
years  of  the  term  of  his  said  apprenticeship,  the  said  {obligor)  should 
return  and  pay  back  such  part  or  proportion  of  the  said  sum  of 
£  as  heieinafter  i^  mentioned.     Now  the  condition  of  the 

above  written  obligation  is  such,  that  if  the  said  {apprentice)  shall 
happen  to  depart  this  life  at  any  time  before  the  expiration  0/  the 
first  years  of  the  said  term  of  years,  to  be  accounted 

from  the  day  of  the  date  of  the  said  indenture  of  apprenticeship, 
and  the  said  {obligor)^  his  heirs,  executors  or  administrators,  do  and 
shall,  within  the  space  or  period  of  one  calendar  month  next  after 
such  decease  of  the  said  {apprentice),  well  and  truly  return  and  pay, 
or  cause  to  be  returned  and  paid,  unto  the  said  {obligee),  his  execu- 
tors, administrators  or  assigns,  the  sum  of  £  of  lawful  money 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  as  or  for  part 
of  the  said  premium  or  sum  of  £  ,  and  in  case  the  said  (aj>- 
prentice)  shall  happen  to  depart  this  life  after  the  expiration  of  the 
said  first            years  of  the  said  term  of  his  apprenticeship,  but  be- 


OWgatioB. 


(1)  See  ant€f  p.  77. 
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fore  the  ex{nratioii  of  the  year  thereof,  and  the  said  {obligor)^ 

his  executors  or  administrators,  do  and  shall  in  such  case  well  and 
truly  return  and  pay,  or  cause  to  be  returned  and  paid,  within  the 
like  space  or  period  after  the  decease  of  the  said  {apprentice)^  unto 
the  said  {obligee),  his  executors,  administrators  or  assigns,  the  sum 
cf  £  of  such  lawfid  money  as  aforesaid,  as  or  for  part  of  the 

said  premium  or  sum  of  £  THEN,  &c. 


BOMBC 

m 

ffUlNII 

fjippnntice)^ 
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*A  Bond  from  the  Master  or  Owner  of  a  Ship  or  Vessel  to  the 

King  on  its  being  Registered  (1). 


To  ALL  TO  WHOM,  &c.  Whereas  {master)  of,  &c.  being  master 
of  the  ship  or  vessel  called  of  tons  burthen,  and 

now  belonging  to  the  port  of  ,  and  (owner)   of,  &c. 

owner  of  the  said  ship  or  vessel,   have   duly  registered  the  said 
ship  and  obtained  a  certificate  thereof  as  required  by  act  of  Far- 
CONDITJON.  liament.     Now  the  condition  of  the  said  obligation  is  such,  that 

if  the  said  certificate  shall  not  be  sold,  lent  or  otherwise  disposed  of 
to  any  person  or  persons  whatsoever,  and  if  the  same  shall  be  solely 
made  use  of  for  the  service  of  the  said  ship  or  vessel,  and  in  case 
such  ship  or  vessel  shall  be  lost  or  taken  by  the  enemy,  burnt  or 
broken  up,  or  otherwise  prevented  from  returning  to  the  port  to 
which  she  belongs  as  aforesaid,  or  shall  on  any  account  have  lost 
and  forfeited  the  privileges  of  a  British  ship,  or  shall  have  been 
seized  and  legally  condemned  for  illicit  trading,  or  shall  have  been 
taken  in  execution  for  debt  and  sold  by  due  process  of  law,  or  shall 


0Geo.4.c.ll0.       (1)  By  the  act  of  6  Geo.  4.  cap.  110.  it  is  enacted,  that  no  ship  or 

vessel  shall  be  entitled  to  any  of  the  privileges  of  a  British  registry  ship 
until  those  who  may  claim  property  therein  shall  cause  it  to  be 
registered  in  the  manner  mentioned  in  that  act,  and  shall  have  obtained 
a  proper  certificate  of  such  registry ;  and  that  upon  obtaining  the  cer- 
tificate of  such  registry,  sufficient  security  by  bond  shall  be  given  to  his 
Majesty,  his  heirs  and  successors,  by  the  master,  and  such  of  the 
owners  who  shall  attend,  as  in  the  act  is  required,  if  such  ship  or  vessel 
shall  be  a  decked  vessel,  or  be  above  the  burthen  of  \5  tons  and  not 
exceeding  50  tons,  in  the  penalty  of  ^100;  if  exceeding  the  burthen 
of  50  tons  and  not  exceeding  100  tons,  in  the  penalty  of  <£300  ;  if  ex- 
ceeding the.  burthen  of  100  tons,  and  not  exceeding  200  tons,  in  the 
penalty  of  £500;  if  exceeding  the  burthen  of  200  tons  and  not  exceed- 
ing 300  tons,  in  the  penalty  of  <£800 ;  and  if  exceeding  the  burthen  of 
900,  in  the  penalty  of  ;£l000 ;  see  the  certificate,  post.  p.  245* 


BONOS. 
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Inye  been  sold  to  the  Crown,  or  shall  under  any  circumstances  have  . 
been  registered  de  novo^  Then  and  in  either  of  the  said  cases,  if  the  ^^^  ^*^"^^^- 
said  certificate  (the  same  being  preserved)  shall  be  delivered  up 
within  one  month  after  the  arrival  of  the  master  for  the  time  being 
of  the  said  ship  or  vessel,  in  any  port  or  place  in  his  Majesty ^s 
dominions,  to  the  collector  and  comptroller  of  some  port  in  Great 
Britain,  or  of  the  Isle  of  Man,  or  of  the  British  Plantations,  or  to 
the  governor,  lieutenant-governor  or  commander-in-chief  for  the 
time  being  of  the  Islands  of  Guernsey  or  Jersey.  And  if  any 
foreigner,  or  any  person  or  persons  for  his  use  and  benefit,  shall 
purchase  or  otherwise  become  entitled  to  the  whole  or  any  part  or 
share  of,  or  any  interest  in  such  ship  or  vessel,  and  the  same  shall  be 
within  the  limits  of  any  part  of  Great  Britain,  Guernsey,  Jersey, 
Man  or  the  British  colonies,  plantations,  islands  or  territories 
af(yresaid,  then  and  in  such  case  if  the  certificate  of  registry  shall, 
within  seven  days  after  such  purchase  or  transfer  of  property  in  such 
ship  or  vessel,  be  delivered  up  to  the  person  or  persons  authorized  to 
make  registry,  and  grant  certificate  of  registry  at  such  port  or  place 
respectively  as  by  act  of  Parliament  is  required ;  and  if  such  ship  or 
Teasel  shall  be  in  any  foreign  port  when  such  purchase  or  transfer 
of  interest  or  property  shall  take  place,  then  if  the  same  shall  be 
delivered  up  to  the  British  Consul  or  other  chief  British  officer  resi- 
dent at  or  nearest  to  such  foreign  port,  or  if  such  ship  or  vessel  shall 
be  at  sea  when  such  purchase  or  transfer  of  interest  or  property  shall 
take  place,  then  if  the  same  shall  be  delivered  up  to  the  British 
Consul  or  other  chief  British  officer  at  the  foreign  port  or  place  in  or 
at  which  the  master  or  other  person  having  or  taking  the  charge  or 
command  of  such  ship  or  vessel  shall  first  arrive  after  such  purchase 
or  transfer  of  property  at  sea,  immediately  after  his  arrival  at 
such  foreign  port,  but  if  the  master  or  other  person  who  had  tl;ie 
command  of  the  said  ship  or  vessel  at  the  time  of  such  purchase  or 
transfer  of  property  at  sea  shall  not  arrive  at  a  foreign  port,  but 
shall  arrive  at  some  port  of  Great  Britain,  Guernsey,  Jersey,  Man, 
or  his  Majesty^s  said  colonies,  plantations,  islands  or  territories,  then 
if  the  same  shall  be  delivered  up  in  manner  aforesaid,  within  foiu'teen 
days  afber  the  arrival  of  the  said  ship  or  vessel,  or  of  the  person  who 
had  the  comrdand  thereof,  in  any  port  of  Great  Britain,  Guernsey, 
Jersey,  Man  or  any  of  his  Majesty''s  said  colonies,  plantations,  islands 
or  territories.     THEN,  &c.  or  otherwise,  &c. 


♦«•  Sec.  21.  of  the  act  provides,  that  if  the  ship  at  the  time  of  the  o  Oa».  4, 
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registry  be  at  any  other  port  than  that  of  registry,  the  master  may  there 
^Begiary  (*ftg>).    give  the  bond. 

■  '   '  Sec  22.  That  if  the  master  be  chaneed,  the  new  master  shall  give  a 

similar  bond,   whose  name  jshall   be  mdorsed  on  the  certificate  of 
registry.  .  . 

And  sec.  26.  That  if  the  certificate  of  registry  be  lost  or  mislaid,  a 
registry  de  novo  ma^r  be  made,  the  owner  and  master  previously  ^ving 
a  Dond  to  the  commissioners  of  customs,  with  a  condition,  "  that  if  the 
certificate  of  registry  be  at  any  time  afterwards  found,  the  same  shall  be 
forthwith  delivered  to  the  proper  officer  of  his  Majesty's  customs  to  be 
cancelled,  and  that  no  illegal  use  has  been  or  shall  be  made  thereof  with 
his  or  their  privity  or  knowledge." 
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No.  CCLVIII. 

Bond  for  the  Title  and  quiet  Enjoyment  (1)  0/ Freehold. 

Vanatioju  where  of  Copyhold  Premises.    Where  Leasehold.     Where 

-  the  surrender  is  by  way  of  Mortgage. 


Know  all  mex,  &c.  (2).  Wheeeas  the  above  bounden  {obHgor) 
hath  contracted  with  the  said  {obligee)  for  the  sale  of  certain 
(if  copyholds  add)  lands  and  hereditaments,  situated  at  , 

holden  of  the  manor  of  for  the  sum  of 

£  ,  and  on  the  day  of  the  date  of  the  above  written  obliga- 

tion, hath  surrendered  the  said  hereditaments  into  the  hands  of  the 
lord  of  the  manor,  according  to  the  custom  of  the  said  manor,  to  the 
use  and  behoof  of  him  the  said  (obligee),  his  heirs  and  assigns  for 
ever,  [or  if  leaseholds,  executors,  administrators  and  assigns,]  [to  be 
holden  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
manor]  free  from  inciunbrances,  except  only  the  customary  rents 
and  services  incident  thereto  (3)  as  by  the  said  indenture  [or  surrender] 


aovM. 


Title,  ie. 
(copyhoUU). 


(1)  A  bond  of  this  kind  may  be  given  instead  of  the  usual  covenants  When  kond 
in  the  deed  of  conveyance,  in  order  that  the  suspicion  of  the  supposed  P^op^- 
defect  may  not  appear  upon  the  face  of  the  title,  and  that  whether  the 
premises  be  freehold  or  leasehold ;  and  if  they  be  copyhold  it  may  be 

used  instead  of  the  usual  covenants  for  the  title  when  the  surrender  has 
been  made  previously  to  or  at  the  time  of  the  completion  of  the  pur- 
chase, and  the  expense  of  a  deed  of  covenants  is  wished  to  be  avoided. 

(2)  See  form  of  obligation,  antCy  p.  77* 

(3)  If  the  surrender  was  by  way  of  mortgage,  add, 

^^  Subject  nevertheless  to  a  proviso  or  condition  for  making  void 
the  same  upon  payment  by  the  said  (obligor)  to  the  said  (obligee)  of 
the  sum  of  £^  with  interest,  at  the  time  and  in  the  manner 

therein  mentioned."'* 


Obligttion. 
Mortgage. 
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CONDITION. 


reference  being  had  thereto  will  more  fiilly  appear.  And  whereas, 
upon  the  treaty  for  the  said  purchase,  it  was  agreed  that  the  said 
{obligor)  shoi4d  enter,  into  a  bond  or  obligation  in  writing  for  the 
title  and  quiet  enjoyment  of  the  said  (qbligee)^  in  the  manner  herein- 
after expressed.  Now  the  condition  of  the  above  written  obliga- 
tion is  such,  that  if  the  said  {obligor)  [(1)  for  or  notwithstanding 
any  act,  deed,  matter,  or  thing  whatsoever,  at  any  time  made,  done, 
executed,  occasioned,  suffered,  or  omitted  by  him,  or  any  of  his  an- 
cestors to  the  contrary,]  is  and  ,was  at  the  time  of  the  said  surrender 
and  of  the  sealing  and  delivery  of  the  above  written  obligation  law- 
fully, rightly,  and  absolutely  seised  in  his  own  right,  and  to  his  own 
use,  of  all  and  singular  the  messuages,  lands,  tenements,  heredita- 
ments, and  premises  hereinbefore  mentioned  to  be  surrendered,  as  of, 
in,  or  for  a  good,  perfect,  clear,  absolute,  and  indefeasible  estate  of 
inheritance  in  fee  simple,  in  possession,  and  in  severalty,  [if  copyhold 
add,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor 
of  ]  without  any  manner  of  trust,  condition,  power  of  revo- 

cation, or  of  limiting  any  new  or  other  use  or  uses  or  any  other 
qualification,  restriction,  matter,  or  thing  whatsoever,  expressed  or 
implied,  which  can  or  may  determine,  abridge,  qualify,  alter,  charge, 
encumber,  or  prejudicially  affect  the  same  estate  in  any  manner  how- 
soever (the  land  tax  and  sewers  rate,  if  any,  [and  the  customary 
rents  and  services  payable,  or  to  be  performed  for  or  in  respect  of  the 
same  premises]  only  excepted),  and  had  full  power  and  lawfiil  and 
absolute  right  and  title  to  release,  convey,  or  assign,  or  surrender 
and  assure  the  same  hereditaments  and  premises  to  the  use  and  be- 
hoof of  the  said  {purchaser),  his  heirs,  or  executors,  administrators, 
and  assigns,  in  the  manner  aforesaid,  and  according  to  the  true  intent 
and  meaning  of  the  said  in  part  recited  indenture  or  surrender. 
And  if  the  said  (Qbligee),  his  heirs,  or  executors,  administrators, 
and  assigns,  shall  or  lawfully  may  [be  admitted  dnto,  and]  at  all 
times  thereafter  hold,  possess,  and  enjoy  all  and  singular  the  said 
hereditaments  Mid  premises,  with  their  and  every  of  their  respective 
rights,  privileges,  appendages,  and  appurtenances,  and  receive  and 


Mortgage^  &c« 


LMseholds. 


(1)  Where  the  bond  is  given  as  an  indemnity  against  any  supposed 
latent  defect  arising  far  back  in  the  title,  the  words  within  brackets  should 
be  omitted ;  so  also  if  the  bond  be  given  to  a  mortgagee,  or  the  pre- 
mises be  copyhold. 

Where  the  premises  are  leasehold,  make  the  covenants  to  correspond 
with  the  usual  form  of  leasehold  covenants,  as,  aniCf  Mod.  Prec. 
Vol.  III.  third  edit. 
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retain  the  rents,  issues,  profits,  and  proceeds,  which  shall  arise  or  be 
payable  for  or  in  respect  of  the  same,  from  and  after  the 
day  of  now  last  past,  for  his  and  their  own  use  and  benefit, 

without  any  manner  of  hindrance,  interruption,  disturbance,, claim, 
or  demand  whatsoever,  by  or  from  the  said  {obligor)  ^  or  his  heirs, 
or  any  person  or  persons  now  or  hereafter  having  or  rightfully  claim- 
ing any  estate,  right,  title,  charge,  or  interest,  at  law  or  in  equity,  in, 
to,  out  of,  upon,  or  concerning  the  same  premises,  or  any  part  there- 
of, [from,  through,  under,  or  in  trust  for  him  or  them,  or  anyfef 
the  ancestors  of  the  said  (obligor)]  and  that  free  and  clear,  and 
clearly  and  absolutely  discharged  and  exonerated  or,  otherwise  by  and 
at  the  expense  of  the  said  {obligor)  ^  his  heirs,  executors,  or  admini- 
strators, effectually  defended,  protected,  and  indemnified,  of,  from, 
and  against  all  former  and  other  surrenders,  gifts,  grants,  mortgages, 
estates,  rights,  titles,  interests,   charges,  and  incumbrances  whatso- 
ever, [(1)  which  at  any  time  or  times  heretofore  have  been,  or  which 
at  any  time  hereafter  shall  or  may  be  made,  created,  occasioned,  or 
suffered  by  the  said  {obligor)  or  any  of  his  ancestors,  or  any  other 
person  or  persons,  now  or  hereafter  rightfully  claiming,  or  having 
title  to  claim  from,  tlirough,  under,  or  in  trust  for  him,  them,  or  any 
of  them,  or  by  or  through  his,  their,  or  any  of  their  procurement  or 
privity  (except  as  aforesaid)].     And  moreovkb  if  he  the  said  (o&- 
ligor)  and  his  heirs,  and  all  and  every  other  persons  or  person,  now 
or  at  any  time  hereafter  rightfully  claiming,  or  having  title  to  claim 
any  estate,  right,  title,  charge,  or  interest,  at  law  or  in  equity,  in,  to, 
out  of,  upon,  or  respecting  the  said  hereditaments  and  premises,  or 
any  part  thereof,  from,  through,  under,  or  in  trust  for  him,  them,  or 
any  or  either  of  them,  or  any  of  the  ancestors  of  the  said  {obligor)^ 
and  shall  and  do,  from  time  to  time,  and  at  all  times  hereafter,  upon 
every  reasonable  request,  and  at  the  costs  and  expense  of  the  said 
{obligee)y  his  heirs  or  assigns,  make,  do,  acknowledge,  levy,  suffer, 
execute,  and  perfect,  or  cause  and  procure  to  be  made,  done,  acknow- 
ledged, levied,  suffered,  executed,  and  perfected,  with  all  convenient 
and  proper  despatch,  all  and  every  such  further  and  other  lawful  and 
reasonable  acts,   deeds,  conveyances,  surrenders,   admittances,   as- 
surances, matters  and  things  in  the  law  whatsoever,  by,  or  [whether 
become  necessary  or  expedient  by  reason  of  any  act,,  omission,  or  de- 
fiiult  of  him  the  said  {obligor)  or  his  ancestors,  or  of  the  steward,  or 
homage,  or  lord  or  lords  of  the  said  manor,]  for  the  fiurther  and  bet- 


BOWlX. 

TUlcfc. 
(cojtyholds). 


(1)  Sec  supra,  p.  222.  n,  (1). 
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ter  or  more  eatisfactorily  [surrendering,]  conveying,  confirming}  and 
assuring  the  same  hereditaments  and  premises,  or  any  part  thereof, 
with  their  and  every  of  their  respective  rights,  privileges,  members, 
appendages,  and  appurtenances,  unto  and  to  the  use  of  him  the  said 
{obligee)  and  his  heirs,  to  be  holden  [according  to  the  tenor  and  true 
intent  and  meaning  of  the  said  surrender]  as  he  the  said  (obligee)^  his 
heirs  or  assigns,  or  his  or  their  counsel  in  the  law  (being  of  the  degree 
of  a  barrister),  shall  lawfully  and  reasonably  require  or  advise,  [(1)  so 
that  such  further  assurance  or  assurances,- or  any  of  them,  do  not 
contain,  nor  imply  any  further  or  other  warranty  or  covenant,  than 
against  or  on  the  part  of  the  person  or  persons  who  shall  be  required 
to  make  or  execute  the  same,  his,  her,  or  their  devisors,  ancestors, 
heirs,  executors,  and  administrators,  and  his,  her,  or  their  own  re- 
spective acts,  deeds,  omissions,  or  defaults ;  and  so  that  the  person 
or  persons  who  shall  be  required  to  make  or  execute  any  such  as- 
surance or  assurances,  be  not  obliged  for  the  making  or  executing  the 
same,  to  go  out  of  or  further  than  the  manor  or  manors  whereof  the 
hereditaments  so  to  be  further  assured  are  or  shall  be  holden,  with- 
out a  reasonable  and  sufficient  sum  being  previously  paid,  tendered, 
or  secured  to  him,  her,  or  them,  for  or  in  respect  of  his,  her,  or  their 
time,  trouble,  and  expenses.]  (2)     THEN,  &c.  or  else,  &c. 


Mortgage. 


Mortgage. 


(1)  If  the  surrender  be  by  way  of  mortgage,  the  part  of  this  covenant 
which  is  bracketed  is  usually  omitted,  as  indeed  it  may  in  every  other 
case,  the  saving  which  it  contains  being  no  other  than  what  is  pre- 
scribed by  the  rules  of  law  and  of  practice. 

(2)  If  the  surrender  was  by  way  of  mortgage,  the  proviso  for  redemp- 
tion may  be  added, 

"  And  also  if  the  said  (mortgagors)  or  cither  of  them,  their  or 

either  of  their  heirs,  executors,  and  administrators,  shall  and  do  well 

and  truly  pay  or  cause  to  be  paid  unto  the  said  {mortgagee)  or  his 

executors,  administrators,  or  assigns,  the  said  sum  of  £ 

and  interest  as  aforesaid,  on  such  day  and  time  as  in  the  aforesaid 

surrender  is  expressed,  limited,  or  appointed  for  payment  thereof, 

according  to  the  true  intent  and  meaning  of  the  proviso  or  condition 

in  the  same  surrender  contained  or  mentioned.'" 
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No.  CCLIX. 

|wi^  Enjoyment  (1)  from  a  Vendor  to  i 
where  doubts  stdmsi  respecting  the  Title. 


BOIRM. 


Title,  4:c. 


Kww  ALL  MEN,  &c.  (2).  Whereas  the  said  {obligor)  hath  con- 
tracted with  the  said  {obligee)  for  the  purchase  of  certain  lands  and 
iiereditaments,  situated  at  ip  the  county  of  ,  for 

the  sum  of  £  ,  and  by  indenture  of  feofiment  \ot  cia  the  case 

nay  be]  bearing  or  intended  to  bear  even  date  with  the  above  writ- 
ten obligation,  and  made  or  intended  to  be  made  between^the  said 
(cbUgor)  of  the  one  part,  and  the  said  {obligee)  of  the  other  part, 
and  livery  of  seisin  made  in  pursuance  thereof,  the  same  heredita- 
ments have,  in  consideration  of  the  said  sum,  been  conveyed  and 
sagured  unto  and  to  tkie  use  of  the  said  {obligee),  his  heirs  and 
assigns  for  ever,  as  by  reference  to  the  said  indenture  will  more  fiilly 
appear.  And  whebeas  some  doubts  have  been  entertained  con- 
cerning the  perfect  indefeasibleness  of  the  title  of  the  said  {obligor) 
to  the  said  hereditaments,  in  respect  of  a  certain  legal  estate  or  in- 
terest which  is  supposed  to  be  outstanding  for  the  now  residue  of  a 
term  of  yedrs,  created  by  an  indenture  of  demise  bearing  date 

the  day  of  which  was  in  the  year  ,  and  n^ade  be- 

tween, &c.  (3)  wherefore  the  said  {obligor)  hath  agreed  to  enter  into 
the  above  written  obligation  for  indemnifying  the  said  {obligee) 
against  all  claims,  damages  and  costs  which  may  be  made  or  incurred 
in  respect  of  any  such  outstanding  estate  or  interest,  with  such  con- 
dition for  making  void  the  same  as  heremafter  is  expressed.  Now  condition. 
THE  CONDITION  of  the  above  written  obligation  is  such,  that  if  and 
vhen  the  above  bounden  {obligor)  or  his  heirs  do  and  shall  folly 
ttid  satisfactorily  obviate  and  remove  the  said  objection  or  defect 


(1)  If  the  bond  be  made  to  extend  tp  title  as  well  as  to  quiet  enjoy •  Title, 
mtnt,  see  ante.  No.  CCLVIII.,  p.  221. 

(2)  See  form  of  obligation,  ante^  p.  77.  Obligation. 
(S)  Where  the  bond  has  reference  to  some  known  defect  it  should  be 

mentioned  in  the  recitals  or  the  condition ;  see  Nash  v.  Palmer,  5  Maule 
and  6elw.  p.  374. 
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hereinbefore  recited  or  referred  to,  and  do  and  shall  from  time  to  time, 
and  at  all  times  hereafter,  in  the  mean  time  protect  and  save  harm- 
less, or  otherwise  fully  and  sufficiently  indemnify  the  said  {Migee), 
his  heirs,  executors,  administrators  and  assigns,  from  and  against  all 
costs,  charges,  damages  and  expenses  to  be  incurred  by  reason  or 
means  of  any  lawful  or  rightful  claim  or  demand,  or  estate,  right, 
title  or  interest  of  any  person  or  persons  whomsoever,  in,  to  or  con- 
cerning the  said  mess\iages,  &c.  so  expressed  or  intended  to  be  con- 
veyed or  assured  to  him  the  said  (obligee)  and  his  heirs,  in  or  by 
the  said  in  part  recited  indentures  of  lease  and  release,  so  and  in 
such  manner  that  he  the  said  (pbligee)^  his  heirs  and  assigns,  shall 
or  lawfully  may^  from  time  to  time  and  at  all  times  hereafter,  peace- 
ably and  quietly  have,  hold,  occupy,  possess  and  enjoy  all  and 
singular  the  same  hereditaments  and  premises,  with  their  and  every 
of  their  rights,  members,  appendages  and  appurtenances,  and  receive 
and  retain  the  rents,  issues  and  profits  thereof,  for  his  and  their  own 
use  and  benefit,  without  any  manner  of  hipdrance,  interruption,  dis- 
turbance, claim  or  demand  whatsoever,  by  or  from  the  said  (obligor) 
or  his  heirs,  or  any  other  person  or  persons  whomsoever  (1),  and  a^ 
cording  to  the  tenor  and  true  intent  and  meaning  of  the  said  in  part 
recited  indentures,  and  more  especially  of,  from  and  against,  &c.  (2). 
THEN,  &c. 


QualHication  of 
the  condition. 


Restriction  of 
condition. 


(1)  If  the  supposed  incumbrance  or  defect  be  a  remote  and  latent 
one,  the  condition  of  the  bond  should  be  for  quiet  enjoyment  against  ail 
persons  whomsoever;  but  if  it  arise  from  some  act  of  the  vendor  him- 
self, or  of  his  immediate  ancestors,  it  may  be  qualified  by  the  ad- 
dition of 

*^  Any  person  or  persons  now  or  hereafter  lawfrdly,  equitably  and 

rightfully  claiming  ^or  possessing  any  estate,  right,  title,  chaige  or 
interest,  at  law  or  in  equity,  in,  to,  out  of,  upon  or  concerning  the 
said  hereditaments  and  premises,  or  any  of  them,  or  any  part  there- 
of, from,  through,  under  or  in  trust  for  him,  them  or  any  of  them,oi 
any  of  the  ancestors  of  the  said  (vendor).'" 

If,  for  the  reason  mentioned  above,  the  condition  of  the  bond  is  to 
be  restrained  to  the  acta  of  the  vendor^  and  those  claiming  under  him, 
add, 

"  By  the  said  (vendor)  or  any  of  his  ancestors,  or  by  any  person 

or  persons  rightfiiUy  claiming  or  possessing  any  estate,  right,  tide 
or  interest,  at  law  or  in  equity,  from,  through,  under  or  in  trust  for 
him,  them  or  any  of  them,  or  by  or  through  his,  their  or  any  of 
their  procurement,  consent,  privity,  acts,  means  or  default."^ 

(2)  See  ante,  p.  225.  n.  (3). 
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No.  CCLX. 

f 

*  Bond  for  an  isMe  in  tail  to  suffer  a  Recovery  to  the  use  of  a 
Purchaser  or  Mortgagee  when  of  age. 
Variations  where  the  bond  is  for  levying  a  fine. 


Beeovery 
{ruffer). 


Know  all  men  by  these  presents,  &c.  (1).  Whereas  the 
said  (Migee)  hath  purchased  of  the  above  bounden  (obligor)  the 
fee-simple  and  inheritance  of  certain  lands  and  hereditaments  situ- 
ated at  -whereof  the  said  {obligor)  is  tenant 
for  life,  but  with  remainder  to  his  son  in  tail,  who  is  now  of 
the  age  of  or  thereabouts,  and  by  indentures  of  lease  and 
release,  the  lease  bearing  date  the  day  next  before  the  day  of  the 
date  of  the  release,  and  the  release  bearing  even  date  with  the  above 
written  obligation,  has  granted  and  released,  or  otherwise  assured 
the  same  unto  the  said  {obligee)  and  his  heirs  accordingly.  And 
WHEREAS  it  was  agreed  on  the  contract  for  the  ^aid  purchase,  that 
the  said  {obligor)  should  enter  into  a  bond  for  the  confirmation  of 
the  said  purchase,  and  suffering  a  common  recovery  of  the  said  pre- 
mises by  the  said  .  upon  his  attaining  the  age  of  twenty-one 
years.  Now  the  condition  of  the  above  written  obligation  is  condition. 
sach,  that  if  the  said  {son)  do  and  shall  attain  the  age  of  twenty-one 
years,  and  do  and  shall,  witl^in  the  space  of  calendar  months 
next  thereafter,  at  his  own  costs  and  charges,  or  the  costs  and 
charges  of  him  the  said  {obligor)^  his  heirs,  executors  or  administra- 
tors, make,  do  and  execute  all  such  acts,  deeds,  matters  and  things, 
and  conveyances  and  assurances  in  the  law  whatsoever,  whether  by 
feoflment,  confirmation,  fine,  common  recovery,  warranty  or  other- 
wise, as  the  counsel  in  the  law  of  the  said  {obligee)^  his  heirs  or 
assigns,  shall  advise  and  require,  for  effectually  barring  and  destroy- 
ing the  estate  tail,  or  other  estate  or  interest  of  him  the  said  {son)y 
and  all  the  remainders  and  reversions  expectant  or  dependent  there- 


(1)  See  form  of  obligation;  aniCf  p.  77.  Obligatioii. ' 
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Recoivay 
{hiffer). 


.  upon,  of  or  in  the  said  hereditaments  and  premises,  and  for  convey- 
ing and  assuring  the  same,  and  the  inheritance  thereof  in  fee- 
simple,  imto  and  to  the  use  of  the  said  {pbligee)i  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct  in  that  behalf,  free  from  all 
charges,  liens,  estates,  interests  and  incumbrances  whatsoever  created 
or  occasioned  by  him  the  said  (son),  or  any  person  or  persons  claim- 
ing by,  from,  through  or  under  him ;  and  in  default  thereof,  if  he  the 
said  (obligor),  his  heirs,  executors  and  administrators,  shall  ai^d  do, 
at  and  upon  the  expiration  of  the  said  term  or  period  of 
calendar  months,  well  and  truly  pay,  or  cause  to  be  paid  unto  the 

'  said  (obligee),  his  executors,  administrators  or  assigns,  the  frill  sum 
of  <£^  as  or  for  and  in  lieu  of  such  confirmation,  conveyance  or 

assurance.     THEN,  &c. 


NO.  CCX.XI,] 


CONYKTANCINO. 
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No.  CCLXI. 

^B(md  not  to  carry  on  a  certain  Trade  unthin  a  given  distance  (1). 


BOVDS. 


Trade 
(a  certain)* 


Enow  all  men,  &c.  (2).  Wheseas,  &c.  {recite  the  drcum- 
stances  leading  to  the  bond  being  entered  into,']  Now  there- 
fore THE  CONDITION  of  the  above  written  obligation  is  such,  that  if 
the  said  (obligor)  do  not,  either  directly  or  indirectly,  at  any  time 
hereafter  within  the  space  of  years,  to  be  computed  from  the 

day  of  the  date  of  the  said  obligation,  open  any  shop  or  warehouse* 
within  t}ie  said  city  of         ,  or  within  the  space  or  distance  of 
miles  thereof,  or  in  anywise  set  up,  use,  exercise  or  carry  on  the 
trade,  art  or  business  of  ,  or  buy,  sell  or  otherwise  deal 

thereb,  or  the  articles  of  the  said  trade  or  business  for  his  own  profit, 
emolument  or  advantage,  without  the  approbation  or  consent  of  him 
the  said  (obligee),  his  executors,  administrators  or  assigns,  in  writing 
uider  his  or  their  hand  or  hands  first  had  and  obtained  for  that 
purpose.     THEN,  &c. 


CONDITION. 


(1)  A  bond  or  other  restriction  against  carrying  on  a  trade  within  any 
limited  distance  or  place,  is  good,  even  if  it  be  the  business  of  a  sur- 
geon, Haywood  v.  Young,  2  Chit.  K.  B.  181.,  although  a  general  re- 
striction against  exercising  a  trade  would  not  be ;  see  Michell  v.  Rey- 
nolds, 1  P.  Wms.  181.,  ante,  Mod.  Prec.  Vol  VI.  3d  Ed.  p.  229.  n.  (1). 

(2)  See  ante,  p.  77. 


Obligation. 
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Transfer  ttoekn 


No.  CCLXII. 

Bond  to  Transfer  to  the  Obligee  Bank  Annuities  lent  to  the  Ob- 
ligor (1). 

Variations  where  the  property  to  be  transferred  consists  of  South 
Sea  Annuities  or  East  India  or  Bank  Stock. 


Know  all  men,  &c.  (2).  Whereas  the  said  (obligor)  (3)  hath 
applied  to  the  said  (obligee)  for  the  loan  to  him  of  the  sum  of 
£  ,  but  it  not  being  convenient  for  him  to  advance  the  same 

otherwise  than  by  the  sale  of  £  (4)  three  per  cent.  Con- 


ReservatioD  of  (1)  A  contract  to  replace  stock,  with  interest  in  the  mean  time 
interest  equal  to  equal  to  the  dividends,  will  be  good,  although  such  interest  should 
uturioui!"***       exceed  five  per  cent,  on  the  money  produced  by  the. sale;  Gardner?. 

Pullen  and  Phillips,  2  Vern.  S94. ;  but  such  a  contract  for  the  debtor  to 
repay  the  debt,  or  at  the  option  of  the  creditor  to  transfer  so  much  stock 
as  the  sum  lent  will  produce  on  the  day  appointed  for  paynaent,  with  legal 
interest  in  the  mean  time,  will  be  void  as  usurious,  tne  principal  and 
interest  being  secured  with  the  further  benefit  of  the  chance  of  the  rise 
of  stock  ;  Barnard  v.  Young,  17  Ves.  44. 
Obligadon.         .     (2)  See  form  of  obligation,  antes  p.  ??• 

Stock  sold  out  (3)  If  the  stock  be  sold  out  by  the  obligee  himself,  and  the  produce 
hf  obligee.  paid  to  the  obligor,  say, 

*'  Whereas  the  said  (obligee)^  at  the  request  of  the  said  (obli- 
gor),  hath  this  day  sold  out  the  sum  of  £  three  per  cent.  Con- 

solidated Bank  Annuities  [or  <m  the  ease  may  be^  and  paid  the  money 
arising  from  such  sale  unto  the  said  (obligor).     Now  the  cox- 
DiTiON,'**  &c.  as  above. 
East  India  stock.       (4)  If  the  money  lent  be  East  India  stock,  say, 

'^  The  sum  of  £  in  the  capital  stock  of  the  English  com- 

pany of  merchants  trading  to  the  East  Indies.*" 
Bank  Stock.  If  Bank  Stock,  say, 

^^  The  sum  of  £  present  capital  Bank  Stock  or  share  in  the 

fund  of  the  Governor  and  Company  of  the  Bank  of  England.^ 
South  Sea  An-         If  South  Sea  Annuities,  say, 
""'*'**  *^  The  sum  of  £  share  or  interest  in  the  joint  stock  of 

new  South  Sea  Annuities."" 
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mlidated  Bank  Annuities,  the  said  (obligor)  hath  agreed  to  accept  

of  such  Annuities  in  lieu  of  the  said  sum  (being  the  computed  value    ^'^"^'**^. 
of  the  said  Annuities  according  to  the  present  market  price  thereof), 
and  the  said  (pbligeey  hath  accordingly  transferred  the  said  sum  of 
£  three  per  cent.  Consolidated  Bank  Annuities  into  the 

same  of  the  said  (obligor)  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  as  the  said  (obligor)  doth  hereby 
acknowledge ;  and  for  securing  the  re-transfer  of  the  said  sum,  the 
said  (obligor)  hath  agreed  to  execute  the  above  written  obligation, 
with  such  condition  for  making  void  the  same  as  hereinafter  is  ex- 
pressed. Now  THE  CONDITION  of  the  abovc  written  obligation  is  condition, 
soch,  that  if  the  above  bounden  (obligor)  (1),  his  heirs,  executors  or 
administrators,  or  any  person  or  persons  on  his  or  their  behalf,  do 
and  shall,  on  or  before  the  day  (2)  of  next  ensuing 

the  date  of  these  presents,  transfer  or  cause  to  be  transferred  (3) 
£  three  per  cent.  Consolidated  Bank  Annuities  in  the  books 

of  the  Governor  and  Company  of  the  Bank  of  England  in  the 
name  or  names  and  for  the  proper  use  and  benefit  of  the  said 
[Migee)y  his  executors,  administrators,   or  assigns,  or  unto  such 


(1)  If  there  be  two  or  more  obligors,  see  antCy  p.  73.  Two  obligors. 

(2)  If  failure  be  made  in  replacing  the  stock  on  the  day  mentioned  in   Damages, 
the  condition,  and  an  action  be  brought  upon  the  bond,  the  measure  of 
damages  will  be  the  price  on  the  day  when  it  ought  to  have  been  re- 
placed, or  the  price  on  the  day  of  trial,  at  the  option  of  the  obligee ; 

see  Mac  Arthur  v.  Lord  Seaforth,  2  Taunt.  ^257. 
is)  If  the  condition  of  the  bond  be  to  replace  South  Sea  Annul-  ^^^  Set  An- 

♦.•J  *  nuities. 

ties,  say,  ^ 

^^  Purchase  and  transfer,  or  cause  to  be  purchased  and  transferred, 

in  the  books  of  the  Governor  and  Company  of  Merchants  of  Great 

Britam  trading  to  the  South  Seas  £  share  or  interest  in 

die  joint  stock  of  new  South  Sea  Annuities  into  the  name,^  &c.  (u 

(Awe, 

If  Bank  Stock,  say,  Bank  Stock. 

"  Transferred  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England  £  like  capital  Bank  Stock  or  share  as  afore- 

said in  the  fund  of  the  said  Governor  and  Company  into  the  name,'' 
ic.  08  above. 

If  East  India  Stock,  say,  ^k.^°^ 

"  £  of  and  in  the  capital  stock  of  the  said  Company  of 

Merchants  trading  to  the  East  Indies  into  the  name,'^  &c.  o^  above. 


BOMM. 


2SS  PRECEDENTS   IN  [CLASS IX. 

-.  Other  person  or  persons  as  he  or  they  shall  in  wridnff  under  his  or 
'^"^'^  their  hand  or  respective  h«ids  direct  in  that  behalf ;  and  do  «>d 
shall  in  the  mean  time,  and  until  such  transfer  shall  be  made  tnd 
perfected,  well  and  truly  pay,  or  cause  to  be  paid  unto  the  said  (06- 
ligee)y  his  executors,  administrators  or  assigns,  at  or  in  the  Imier 
Temple  Hall,  between  the  hours  of  ten  and  twelw  o^dock  in  the 
forenoon,  such  sum  and  sums  of  money  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  of  English  value  and  currency,  as  he 
the  said  {obligee)  would  have  been  entitled  to  receive  as  and  for  the 
dividends,  annual  and  other  growing  proceeds  of  the  said  £ 
three  per  cent.  Consolidated  Bank  Annuities  in  case  the  same  had 
continued  in  his  or  their  name  or  names,  and  at  such  time  and  times, 
and  in  such  manner  as  the  said  dividends  and  proceeds  shall  from 
time  to  time  be  payable,  without  any  deduction  or  abatement  what- 
soever,  save  only  the  amount  of  the  present  or  any  future  tax  upon 
income 'or  property,  if  any  payable  in  respect  thereof.     THEN,  &c 


Stemp.  %^  The  ad-valorem  duty  on  this  bond  must  be  reckoned  on  the  yalue 

of  the  stock  on  the  day  of  the  date,  or  on  either  of  the  ten  days 
preceding;  see  Sched.  B5  Geo.  3  post^  Vol.  III.  <*  Stamp.'* 
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No.  CCLXIII. 

*A  Certificate  or  Verification  by  a  Notary  Public  (1),  of  a  Baptism. 


I  (notary)  of,  &c.  notary  public,  &c.  Do  hereby  certify  and  at- 
test unto  all  whom  it  may  concern,  That  (clerk)  ^  by  whom  the 
annexed  certificate  of  baptism  is  written  and  signed,  is  clerk  of  the 
parish  church  of  ,  in  the  of  ,  and 

that  he  wrote  and  signed  the  same  in  my  presence,  and  to  whose  cer- 
tificate, in  his  quality  of  clerk  as  aforesaid,  full  faith  and  credit  is 
given  in  Court  and  thereout.  And  I  do  further  certify,  that 
I  have  seen  and  examined  the  register  of  baptism  in  the  book  kept 
in  the  vestry  of  the  church  from  whence  the  same  was  extracted  by 
the  said  parish  clerk,  and  found  that  the  said  certificate  contained  a 
true  and  faithful  copy  thereof.     IN  TESTIMONY,  &c. 


(1)  The  above  certificate  is  inserted  merely  to  give  to  the  student  an 
idea  of  the  form  of  a  Notary  Public's  certificate,  as  such  certificates  are 
wanted  in  numerous  instances ;  but  of  which,  forms  are  either  ready 
printed  for  use,  or  well  known  to  practitioners  in  that  department. 

As  to  the  usual  certificates  of  baptisms,  burials,  &c.  tee  post,  *'  Depo- 
sition.*' 
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•SRTIFIC-ATES. 


Contract, 


No.  CCLXIV. 

*J  Certificate  by  the  Surveyor  General  of  his  Majesty's  Land 
Revenue^  of  a  Contract  for  the  sale  of  Fee-farm  Rent  (1). 


These  are  to  certify,  that  (the  surveyor-general)  hath  con- 
tracted and  agreed  with  A.  B.  for  the  sale  to  him,  her,  [or  them,  as 
the  case  may  be]  of  all  that  rent  of  £  ,  issuing  and  payabk 

out  of  [briefly  describing  the  lands  or  hereditaments  chargeable], 
now  or  late  payable  by  ,  at  or  for  the  price  or  sum  of 

£  ,  of  lawful  money  of  Great  Britain,  to  be  paid  by  the  said 

A.  B.  into  the  Bank  of  England,  and  carried  to  the  account  of  the 
sale  of  fee-farm  ^ents,  [and  in  the  case  of  a  subsisting  lease  then 
the  following  words  are  to  be  added^  subject  nevertheless  to  a  lease 
thereof,  granted  under  the  great  seal  of  Great  Britain  (or  the  seal  of 
his  Majesty^s  Exchequer,  as  the  case  may  be)^  bearing  date  the 
day  of  ,  one  thousand  eight  hundred  and 

,  unto  ,  for  a  term  of  years,  which 

will  expire  on  or  about  the  day  of  ;  and  firom  and 

immediately  after  the  payment  of  the  said  sum  in  manner  aforesaid, 
and  the  inrolment  of  this  certificate,  and  the  receipt  for  the  saidpiu- 
chase-money  in  the  office  of  the  commissioners  for  auditing  the  public 
accounts  of  the  kingdom,  and  thenceforth  for  ever  the  purchaser  or 
purchasers  [as  the  case  may  be]  of  the  said  rent  [or  rents]  and  his  or 


??4.Geo  s.r.76.       (j)  71,3  act  of  34  Geo.  3.  c  75.  providing  for  the  better  management 

of  the  CrOM'n  lands  and  sale  of  fee-farm  rents,  enacts  (sec.  1 1.),  that  when 
the  surveyor. general  shall  have  contracted  with  any  person  for  the  sale 
of  any  such  rents,  he  shall  grant  a  certificate  thereof,  in  the  above  form, 
undiT  his  hand  to  the  purchaser,  to  be  delivered  hy  him  to  the  cashiers 
of  the  Bank  of  England,  who^hall  indorse  without  fee  or  reward  a  receipt 
f(tr  the  purchase  money  (see  post-  235.).  and  which  when  enrolled,  as 
required  by  the  act,  shall  be  returned  to  the  purchaser  and  be  ever  aher 
full  evidence  of  his  title. 


m.  ccLXiv.] 


CONVETANCmO. 


285 


Contract. 


tbeir  heirs,  successors,  or  assigns,  shall  be  adjudged,  deemed,  and  "■""^^''■■* 
taken  to  be  in  the  actual  seisin  and  possession  of  the  said  rent  [or 
Teats']  80  by  him  purchased  by  force  and  virtue  of  an  act  of  Parlia- 
ment passed  in  the  thirty-fourth  year  of  the  reign  of  his  Majesty  King 
George  the  Third,  intituled  An  Act  [inserting  the  title  of  this 
act]. 

Given  under  the  hand  of  the  said  surveyor-general  the 

day  of 

(Surveyor.)' 

WITNESS  (1). 


(1)  This  certificate  must  be  witnessed  and  attested  by  one  of  the 
principal  clerks  or  other  officer  of  the  surveyor-general. 


*%*  The  Jottotoing  is  thejbrm  qf  the  Receipt  required  by  the  act  to  be  BMdpt. 
pven  to  the  purchaser, 

Beceived  the  day  of        , 

of  and  firom  A.  B.  the  sum  of  <£  of  lawful  money 

of  Great  Britain,  being  the  consideration  money  expressed  in  the 
above  [or  within]  written  certificate. 

Witness  my  hand 

For  the  Governor  and  Company 
of  the  Bade  of  England. 

{Cashier,) 


itS 
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Discharge 
(mortgage). 
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No.  CCLXV. 

A  Certificate  of  the  discharge  of  a  Mortgage  (1). 
Variations  where  it  is  of  the  discharge  of  a  Judgment  (2). 


To  the  Register  for  the  Couilty  of  Middlesex,  op  his  Deputy. 
I  {the  mortgagee)  of,  &c.  (3)  do  hereby  certify  that  (the  mortgagor) 


Certificate  may 
be  registeied. 


Judgment. 


J'jdgmeut. 


(1)  It  is  provided  by  the  registering  acts  before  mentioned,  that  in 
case  of  mortgages,  judgments,  statutes,  and  recognizances,  whereof  me- 
morials have  been  entered  in  the  register  office,  if  at  any  time  afterwards 
a  certificate  shal)  be  brouglit  to  the  register  or  his  deputy,  signed  by  the 
respective  mortgagors  and  mortgagees  in  such  mortgage,  the  plaintift 
and  defendants  in  such  judgment,  and  the  cognizors  and  cognizees  in 
such  statute  or  recognizance,  their  respective  executors,  administrators, 
or  assigns,  attested  by  two  witnesses,  whereby  it  shall  appear  that  all 
monies  due  upon  such  mortgage,  judgment,  statute,  or  recognizance 
have  been  paid  or  satisfied  in  discharge  thereof,  which  witnesses  shall, 
upon  their  oath  before  the  said  register  or  his  deputy,  prove  such  monies 
to  be  satisfied  or  paid  accordingly,  and  that  they  saw  such  certificate 
signed  by  the  said  parties,  then,  and  in  every  such  case,  the  register  or 
his  deputy  shall  make  an  entry  in.  the  said  margents  of  the  said  register 
books  against  the  registry  of  the  memorial  of  such  mortgage,  judgment, 
statute,  or  recognizance  respectively,  that  the  same  was  satisfied  and  dis- 
charged according  to  such  certificate,  to  which  the  same  entry  shall 
refer,  and  shall  after  file  such  certificate  to  remain  upon  record  in  tlie 
said  register  office. 

(2)  In  the  act  which  enables  lands  in  Middlesex  to  be  registered, 
the  certificate  is  confined  to  the  discharge  of  mortgages  only,  and  does 
not  extend,  as  in  the  other  acts,  to  judgments,  statutes*  and  recog- 
nizances. 

(3)  if  the  certificate  be  to  discharge  a  judgment  registered,  say, 

"  I  (fhe  plaintiff)  of,  &c.  do  hereby  certify  that  {the  defendant) 
of,  S:c'.  hath  ])aid  and  satisfied  all  such  sum  and  sums  of  money  as 
were  owing  upon  a  judgment  recovered  in  his  Majesty"'s  Court  of 
King's  Bench,  of  term,  in  the  year  of  the  reign, 

&c.  by  me  the  said  {plaintiff)  against  the  said  {defendant)  for 
£  and         costs.    A  memorial  whereof,  &c.^  €ie  above. 


XO.  CCLXV.3 


GONVETANCIlfO. 
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of,  &c.  hath  paid  and  satisfied  all  such  sum  and  sums  of  money,  as 
were  due  and  owing  upon,  or  by  virtue  of  certain  indentures  of  lease 
and  release,  by  way  of  mortgage,  bearing  date  the  and 

days  of  ,  in  the  year  of  our  Lord  ,  and  made  be- 

tween the  said  {mortgagor)  of  the  one  part,  and  me,  the  said  (morU 
gagee)  of  the  other  part,  a  memorial  whereof  was  registered  on  the 
day  of  ,  in  the  year  of  our  Lord  ,  B  , 

No.  And  I  do  hereby  require  an  entry  of  such  payment 

and  satisfaction,  to  be  made  in  the  Register's  Book,  wherein  the  same 
is  registered,  pursuant  to  the  act  of  Parliament  in  that  case  made  and 


provided,  as  witness  my  hand  this 

Signed,  and  satisfaction 
acbiowledged,  in  the  presence  of  (2) 

A.  B. 
CD. 


day  of 
{Mortgagee)  L.  S.  (1) 


CKKTtrtCATitS. 

Discharge 

{mortgage). 


(1 )  If  the  lands  be  situated  in  the  West  or  East  Riding  of  Yorkshife,   E«rt  or  West 
the  certificate  must  be  under  tlie  hands,  as  well  of  the  mortgagor  as  of  Rj^ngof  York 
the  mortgagee ;  but  if  they  be  situated  in  Middlesex  or  in  the  North 

Riding  oT  Yorkshire,  it  may  be  under  the  hand  of  the  mortgagee  only. 

(2)  There  must  be  two  witnesses  to  this  certificate.  Wltnetac^ 


tmMTsncA' 


L^t. 


SS8  PRECSDSNTS  IN  [CLASS  IX. 


No.  CCLXVI. 


Certificate  by  a  Rector ^  ^c,  of  a  person  being  liying. 


We  the  rector,  churchwardens,  and  parish  derk  of  the  parish  of 

in  the  county  of  ,  Do  hereby  certify  that 

A*  B.  son  of  B.  B.  of,  &c.  and  C.  his  wife,  are  now  [or  were  on  the 

^y  of  >]  [o'  <^  ^^  ^^^  ''^y  ^]  living  at  , 

lor  in  this  parish]  as  witness  our  hands  the  day  of  , 

• 

{Rector.) 
iChurchwardens.) 
(Paruh  Clerk.) 
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No.  CCLXVII. 

Certificate  of  the  Nomination  to  a  Curacy. 

Fariations  where  the  appointment  id  to  serve  under  an  Incumbent  in  his 

own  Church. 


To  THE  Right  Reveeend  Fathek  in  God,  ,  by  divine  per- 

mission, Lord  Bishop  of  .     These  are  to  certify  tb  your 

lordship,  that  (1)  I  {the  patron)  of,  &c.  do  nominate^ and  appoint 
A.  B.  clerk  (2),  to  be  curate  of  the  free  chapel  or  curacy  of  , 

in  the  county  of  ,  and  your  lordship^s  diocese  of  , 

now  void  by  the  death  of  ,  the  last  incumbent  thereof,  and 

to  my  gift  or  nomination,  in  full  right  belonging ;  humbly  requesting 
your  lordship  to  grant  him  your  licence  (3)  for  serving  the  said  cure. 
In  witness  whereof  I  have  hereunto   set  my  hand  and  seal  the 
day  of  ,  in  the  year  of  our  Lord  Christ 


CKRTinCATIS* 


Nommation. 


(1)  If  the  nomination  be  by  an  incumbent  to  officiate  under  him  in  Appointment  of 

his  own  church,  say,  curate  by  in- 

"  That  I  [the  rector  or  vicar)  rector  [or  vicar]  of  ,  in 

the  county  of  ,  and  your  lordship^s  diocese  of  , 

do  hereby  nominate  and  appoint  A.  JB.  clerk,  to  perform  the  office  of 
a  curate  in  my  church  of  aforesaid ;  and  do  promise  to  allow 

him  the  yearly  sum  of  £  ,  for  his  maintenance  in  the  same, 

humbly  beseeching,^  &c.  as  above. 

(2)  If  the  appointment  be  to  a  perpetual  curacy,  the  curate  must  be  Muit  be  in 

in  priest's  orders,  see  13  and  14*  Car.  2.  c.  4.  s.  14 ;  but  if  the  npmina-  priest's  orders, 
tion  be  to  serve  under  an  incumbent  in  his  own  church  it  will  be  sufficient 
if  he  be  in  deacon's  orders. 

(3)  By  the  48th  Canon  no  curate  or  minister  can  be  permitted  to  offi-  Curates  must 
date  without  the  licence  of  the  bishop  of  the  diocese,  or  the  ordinary  of  ^^  liceused. 
the  place  having  episcopal  jurisdiction,  under  his  hand  and  seal ;  for  the 

form  of  which  ueepost*  "  Licence." 


S40 


PRECEDENTS  IK 


[class  IX. 


cimnncATBfl. 


Chaplam. 


No.  CCLXVIII. 

A  Nomination  or  Appointment  o/o  Chaplain  by  a  Nobleman. 

Variation  where  it  is  by  a  Bishop  (1). 


Know  all  men  by  these  presents,  that  I  (2)  Earl 

of  ,  do  hereby  nominate,  constitute  and  appoint  {the 

chaplain)  to  be  one  (3)  of  my  domestic  chaplains,  to  serve  me  in 


Nominatioii  by         (j)  If  the  nomination  be  by  a  bishop,  say, 

"  ,  by  divine  permission,  Bishop  of  ,  to  all  to 

whom  these  presents  shall  come  sendeth  greeting.  Know  ye,  that  I 
the  said  Bishop  of  ,  for  and  in  consideration  of  the  learning, 

good  life,  and  sincere  religion  of  our  beloved  in  Christ,  A.  B  clerk, 
have  nominated,  admitted,  constituted,  and  appointed,  and  by  these 
])re^nts  Do  nominate,  admit,  constitute,  and  appoint  him  the  said 
A.  B.  one  of  our  domestic  chaplains,  that  he  may  by  virtue  hereof 
have*  and  enjoy  all  the  privileges,  benefits,  immunities,  and  ad- 
vantages which  may  or  do  of  right  belong  to  the  chaplains  of  the 
bishops  and  peers  of  this  realm,  according  to  the  form  of  the  statute 
in  that  case  made  and  provided.  In  testimony  whereof  we  have  put 
our  seal,  which  we  use  in  this  case,  to  these  presents,  and  have  sub- 
scribed the  same  this  day  of  ,  in  the  year  ci  our 
Lord  Christ,             ,  and  in  the               year  of  our  translation. 

(2)   Notwithstanding  the  peer  be  a  minor  he  may  qualify  chaplains  in 
the  same  manner  as  if  he  were  of  full  age ;  Queen  v.  Bishop  of  Salisbury, 
cited  in  Acton's  Ca.  4^  Co.  119. 
Number  of  chap-       (3)  By  the  21  Hen.  8.  c.  13,  every  archbishop  may  have  eight  chap- 
lains tobequali-  lains  ;  every  duke  and  bishop,  six;  every  marquis  and  earl,  five  ;  every 
fied  by  peers,  &c.  viscount,  four;  every  baron,  knight  of  the  garter,  and  the  chancellor  oif 

England,  three;  every  duchess,  marchioness,  countess,  and  baronesa, 
being  widows,  or  having  married  commoners,  two;  the  treasurer,  and 
comptroller  of  the  king's  household,  the  king's  secretary,  the  dean  of  the 
chapel,  the  king's  almoner,  and  the  master  of  the  Rolls,  two ;  the  chief 
justice  of  the  King's  Bench,  and  the  warden  of  the  Cinque  Ports,  one : 


Minor  ipay 
qualify. 
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CIKTIFICATII. 


the  performance  of  divine  offices,  within  my  house  or  chapel,  and  to 

have  and  enjoy  all  and  singular  the  privileges,  benefits,  liberties,  and  ^'^^ 

imiQunities  whatsoever  given  and  granted  to  the  chaplains  of  the 

barons  and  peers  of  this  realm,  by  the  statutes  (1)  and  laws  thereof. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  (2)  of  arms 

this  day  of 


each  of  whom  **  may  purchase  a  licence  or  dispensation,  and  take,  receive, 
and  keep  two  parsonages  or  benefices  with  cure  of  souls  "  By  the  25 
Hen.  8.  c.  1.  s.  2.  every  judge  of  the  King's  Bench  and  Common  Pleas, 
the  chancellor  and  chief  baron  of  the  Exchequer,  and  the  king's  attorney 
and  solicitor  general,  and  by  the  33  Hen.  8.  c.  28.  the  chancellor  of  the 
Duchy  of  Lancaster,  the  chancellor  and  treasurer  of  the  Court  of  Aug- 
mentations, the  chancellor  of  the  Court  of  First  Fruits  and  Tenths,  the 
treasurer  of  the  chamber,  and  the  groom  of  the  stole,  may  each  of  them 
ha?e  one  chaplain  to  be  attendant  upon  his  person,  having  one  benefice 
with  cure,  who  may  be  non-resident  upon  the  same.  It  may  be  proper 
to  observe,  that  these  statutes  are  to  be  construed  strictly;  if  therefore 
a  baron  be  created  an  earl,  he  can  only  qualify  five  chaplains,  or  if  he 
be  created  warden  of  the  Cinque  Ports,  it  will  not  give  him  authority  to 
qualify  four ;  the  qualification  being  in  right  of  their  interest,  title,  or 
capacity,  and  not  of  both  ;  see  Acton's  Ca.  4*  Co.  119;  and  if  the  quali« 
fication  be  not  in  respect  of  their  birth,  but  only  of  their  situation,  as  in 
the  case  of  the  warden  of  the  Cinque  Ports,  it  will  determine  upon  their 
quitting  it,  see  ibid,  and  the  chaplain  cannot  afterwards  take  a  second 
benefice,  upon  such  qualification,  although  he  may  continue  to  retain  a 
plurality  taken  in  the  lifetime  of  the  qualifier.  Dyer,  312. 

(1 )  By  the  common  law,  and  also  by  statute,  personal  residence  upon   Chaplaias  of 
their  several  cures  is  required  of  all  ecclesiastical  persons ;  but  by  tfie  peers,  &c.  ex- 
21  Hen.  8.  c.  13.  commonly  called  the  statute  of  non-residence,  the  empted  from 
chaplains  of  any  archbishop  or  bishop,  or  of  any  spiritual  or  temporal  '^^^J®**** 
lords  of  the  parliament  are  exempted  from  residence  **  so  long  as  they 

shall  abide  and  dwell  without  fraud  or  covin,  in  any  of  the  said  honour- 
able households." 

(2)  It  is  necessary  that  this  appointment  should  be  sealed  as  well  as  Nomination  of 
signed,  for  by  the  21  Hen.  8.  c.  13.  s.  22.  the  chaplain  is  required,  "  when  chaplain  murt  b^ 
need  shall  be,  to  exhibit  letters,  under  the  hand  and  seal  of  his  lord  and  "°^^'  "^ 
master,  testifying  whose  chaplain  he  is."  And  see  also  Queen  v.  Savacree>  . 

Godb.  41. 
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Nominatimt  for 
orders. 


No.  CCLXIX. 

» 

A^  Certificate  of   the  Nomination  of  a  Curate  cks  a   Title /ar 

orders  (1). 


To  THE  Right  Reverend  Father  in  God  Lord  Bishop 

of  These  are  to  certify  to  your  Lordship,  that  I  {the 

rector)  rector  [or  vicar]  of  in  the  county  of  and 

your  Lordfihip^s  diocese  of  do  hereby  nominate  and  ap- 

point A.  B.  to  perform  the  office  of  a  curate  in  my  church  of 

aforesaid,  and  do  promise  to  allow  him  the  yearly  sum  of 
£  for  his  maintenance  in  the  same ;  and  to  continue  him  to 

officiate  as  curate  in  my  said  church,  until  he  shall  be  provided  with 
some  other  certain  place  where  he  may  exercise  his  ministerial  fnno 
tion,  unless  on  account  of  any  fault  by  him  committed,  he  shall  be 
lawfully  removed  from  performing  the  office  of  a  curate  in  my  said 
church  ,  by  your  liOrdship  or  your  successors.  And  I  hereby 
solemnly  declare,  that  I  do  not  fraudulently  give  this  certificate  to 
eiHtitle  the  said  A.  B.  to  receive  Holy  Orders,  but  with  a  real  inten- 
tion to  employ  him  in  my  said  church,  according  to  what  is  before 
expressed.     As  witness  my  hand,  this  day  of 


TitbTCquired  (1)  By  the  33rd  Canon  (see  Gibs.  161.)  it  is  ordained  that  no  person 

pravioutly  to       ^2\\  be  admj^ed  into  sacred  orders,  except  he  shall  exhibit  to  the 
•rdintuon.  bishop  a  presentation  of  himself  to  some  ecclesiastical  preferment  then 

void  m  the  diocese  ;  or  a  certificate  that  he  is  provided  either  with  some 
church  within  the  said  diocese  where  he  may  attend  the  cure  of  souls ; 
or  of  some  minister's  place  vacant  either  in  the  cathedral  church  of  that 
diocese,  or  in  some  other  collegiate  church  therein,  also  situate  where 
he  may  execute  his  ministry ;  or  that  he  is  a  fellow,  or  in  right  as  a  fel- 
low, or  to  be  a  conduct  or  chaplain  in  some  college  of  Oxford  or  Cam- 
bridge ;  or  except  he  be  a  Master  of  Arts  of  five  years'  standing,  that 
livetn  at  his  own  charge  in  either  of  the  two  universities ;  or  except  b; 
the  bishop  himself  that  doth  ordain  him  minister  he  be  shortly  afler  to  be 
admitted  either  to  some  benefice  or  curacy  then  void. — If  the  bishop 
ordain  any  person  without  any  of  these  titles,  he  must  maintain  him 
until  he  shall  prefer  him  to  some  ecclesiastical  living,  under  the  penalty 
•f  being  suspended  from  giving  orders  for  the  space  of  one  year. 
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N^Uuy. 


No.  CCLXX, 


^Certificate  of  a  Person  being  Notary  Public. 


I  (certifier)  assisiuit  secretary  to  the  Honourable  United  Company 
of  merchants  of  England  trading  to  the  East  Indies,  [cr  as  the  case 
fnay  be]  do  hereby  certify  unto  whomsoever  it  may  concern,  that 
inotary)^  who  hath  passed  and  signed  the  foregoing  act,  is  a  sworn 
notaiy  public  practising  in  this  city,  and  that  to  all  instruments, 
sets  and  writings  by  him  passed  and  signed,  fiill  faith  and  credit 
ne  and  ought  to  be  given  in  judicature  and  thereout.  IN  WIT- 
NESS whereof  I  have  hereunto  set  my  hand,  in  London,  this 
day  of 

(Certyier.) 
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Notice 
(  printing  jireu). 


No.  CCLXXI. 

Certificate  by  Clerk  of  the  Peace  of  Notice  having  been  given  of  a 
Printing  Press,  or  of  carrying  on  the  business  o/o  Letter  Founder, 
<Jrc.  to  be  entered  in  pursuance  of  Act  of  Parliament  (1). 


I,  G.  H.  clerk  [(yr  deputy  clerk]  of  the  peace  for  [as  the  case  may 
fee]  do  hereby  certify,  that  A.  B.,  of  ,  hath  delivered  to  me 

a  notice  in  writing,  appearing  to  be  sigift^d  by  him,  and  attested  by 
E.  F.  as  a  witness  to  his  signing  the  same,  that  he  hath  a  ptinting 
press  and  types  for  printing,  which  he  proposes  to  use  for  printing 
[or  intends  to  carry  on  the  business  of  a  lettet-founder,  or  maker  dr 
seller  of  types  for  printing,  or  of  printing  presses]  &t  ,  and 

which  notice  he  has  required  to  be  entered  in  pursuance  of  an  Act  of 
the  thirty-ninth  year  of  his  Majesty  King  George  the  Third  [set  * 
f(yrth  the  title  of  the  Act\     WITNESS  my  hand  this  day 

of 

{Clerk.) 


39 Geo. 8. c. 79.       (^)  ^7  ^^^^  ^^  ^^^'  ^*  ^'  '^^*  (^^^*  ^^*  ^^*)  i^otice  18  required  to  be 

given  (fx)r  which  see  post.  *^  Noticb")  to  the  clerk  of  the  peace  of  the 
county  or  place,  by  every  person  having  a  printing  press  or  types  -for 
printing,  or  carrying  on  the  business  of  a  letter-founder,  or  maker  or 
seller  of  types  for  printing,  or  printing  presses,  in  order  that  it  may  be 
entered  as  the  act  requires ;  and  of  which,  clerk  of  the  peace  is  ordered 
to  grant  a  certificate,  in  the  above  form. 


•• 
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CERTIFICATES. 


Registry  (iA9>). 


No.  CCLXXIL 

•J  Certificate  of  the  Registry  of  a  Ship  or  Vessel  in  pursuance  of 

Art  of  Parliament  (1), 


This  is  to  ceetify,  That  in  pursuance  of  an  Act  passed  in  the 
sixth  year  of  the  reign  of  King  George  the  Fourth,  intituled  An  Act 
[here  insert  the  title  of  this  Act^  the  names^  occupation  and  resU 
dence  of  the  subscribing  owners^,  having  taken  and  subscribed  the 
oath  required  by  this  Act,  and  having  sworn  that  (he  or  they)  to- 
gether with  [namesy  occupations  and  residence  of  rum-subscribing 
ottners]  (is  or  are)  sole  owner  or  owners  (2)  in  the  proportions  speci- 
fied on  the  back  thereof,  of  the  ship  or  vessel  called  the  (ship'^s 
name)  (3),  of  {place  to  which  the  vessel  belongs)  which  is  of  the 
burthen   of    inumber  of  twis)^  and  whereof  {master's  name)  is 
iQABter,  and  that  the  said  ship  or  vessel  was  {when  avid  where  built, 
or  conderrtned  as  a  piize,  referring  to  builder^s  certificate,  judge's 
certificate^  or  certificate  of  last  registry  tlien  delivered  up  to  be  can- 
ceUed)  and   {name  and  employment  of  surveying  officer)  having 
certified  to  us  that  the  said  ship  or  vessel  has  {number)  decks  and 
{number)  masts,  that  her  length  from  the  fore-part  of  the  main 
stern  to  the  after-part  of  the  stem-post  aloft,  is  {number  of  feet  and 
inches),  her  breadth  at  the  broadest  part  {stating  whether  that  be 
above  or  between  decks,  if  more  than  one  deck  or  depth  in  the  hold, 


(1)  By  6  Geo.  4.  c.  110.  (sec.  2  )  it  is  enacted,  that  no  ship  or  vessel  6  Gco.4.c. no. 
shall  be  entitled  to  the  privileges  of  a  British  registered  ship  until  the 

person  or  persons  claiming  property  therein  shall  have  obtaiiled  a  certi- 
ficate of  registry  from  the  person  authorised  to  grant  the  same  (for 
'^  which  see  post.  Vol.  III.  ''  Registry")  in  the  above  form:  see  also 
ante,  «  Bond."  p.  218,  notes. 

(2)  No  more  than  thirty-two  persons  can  be  entitled  to  be  legal 
owners  of  any  ship  at  one  time  as  tenants  in  common,  or  be  registered 
as  such. 

(3)  It  is  declared  by  the  above  act,  that  the  name  by  which  a  ship 
has  been  registered  shall  never  afterwards  be  changed. 
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if  only  one  deck)  is  (number  of  feet  and  inehes)  that  she  is  {hono 
rigged)  rigged  with  a  {standing  or  running  bowsprit)  is  (descrip- 
tion  of  stem)  sterned  {carvel  or  clinker)  built,  has  {whether  any 
or  no)  gallery,  and  {kind  of  heady  if  any)  head,  and  the  said  sob- 
scribing  owners  have  consented  and  agreed  to  the  above  description, 
and  having  caused  snffident  security  to  be  given  as  is  required  by 
the  said  act,  the  said  ship  or  vessel  called  the  {name)  has  been  duly 
registered  at  the  port  of  {name  of  port).  Certified  under  our  handi 
at  the  custom-house  in  the  said  port  of  {name  ofporf)  this 
day  of  in  the  year 

Signed  {Collector.) 

{Comptroller.) 


ladonanent. 


B^nd. 


N.  B.  It  is  required  by  the  act  cited  in  the  preceding  note,  that  on 
the  back  of  the  certificate  an  account  of  the  parts  or  shares  held  by  each 
of  the  owners  shall  be  mentioned  in  the  following  form : — 

Namei  of  the  serenl  Owoen.  Number  of  Shares  of  eadi  Owner. 

"  (Name)        Thirty-two. 

(Name)        Sixteen. 

(Name)        Eight. 

(Name)        Eight. 

Signed  (Collector.) 

(Comptroller.)*' 
And  it  is  further  provided  (sec.  21.)  that  upon  the  obtaining  the  cer- 
tificate of  registry,  a  bond  shall  be  given  by  the  master  and  owner  that 
the  same  shall  be  solely  made  for  the  service  of  the  vessel,  &c.  (see  antCf 
No.  CCLVIL  p.  218.).  Also  (sec  22.)  that  if  the  master  shaU  be 
changed  the  name  of  the  new  master  shall  be  indorsed  on  the  certificate, 
and  a  similar  bond  to  that  before  mentioned  given  by  him. 
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No.  CCLXXIII. 

*A  Certificate  to  the  Ordinary  of  the  condition  of  the  Dwetling- 
house  belotiging  to  a  Benefice  made  in  pursuance  of  Act  of  Par- 
liament (1). 


We  tlie  reverend  A.  B.  of  in  the  county  of  cl^rk, 

and  C.  D.  of  clerk,  being  two  clergymen  within  the  diocese 

of  the  bishop  of  do  hereby  certify  to  the  said  bishop,  pur- 

suant to  the  directions  and  instructions  sent  by  him  to  us,  that  we 
have  made  enquiry  into  the  state  and  condition  of  the  buildings  upon 
the  glebe  belonging  to  the  rectory,  vicarage,  &c.  of  within 

the  said  diocese,  at  the  time'the  reverend  clerk,  the  present 

incumbent  thereof,  entered  upon  the  said  living,  which  was  in  or 
about  the  year  of  our  Lord  ,  and  do  find  [that  the  same  hath 

been  kept  in  due  and  common  repair,  without  any  wilful  neglect^  if 
the  ease  be  «o]  or  [that  the  same  hath  by  wilful  negligence  been 
suffered  to  go  to  decay,  and  that  they  have  sustained  damage  firom  a 
▼8Qt  of  common  or  ordinary  repair  to  the  amount  a£  £  ,]  and 

ve  have  also  enquired  into  the  money  received  by  the  said 
for  dilapidations  from  the  representative  of  the  former  incumbent, 
and  do  find  that  he  hath  received  the  sum  of  £  for  such  dilapi- 

dations, and  [that  he  hath  expended  the  whole  or  thereof,  as 

the  case  may  be^  in  the  necessary  repairs  of  the  buildings]  or  [that 
the  same  hath  not  been  laid  out  or  expended  in  repairing  the  build- 
ings] upon  the  glebe  belonging  to  the  said  living.  Given  under  our 
hands  this  day  of 

{Certifiers.) 


CKRTinCATCt. 

Repain 
(17  Geo.  S). 


(1)  By  the  17  Geo.  S.  c.  53.  (sec.  5.)  as  explained  by  subsequent  acts  17  Geo. S. e.  *0. 
(see  21  ib.  c.  66  ;  58  ib,  c.  48 ;  59  ib.  c.  S4  ;  3  Geo.  4.  c.  72.)  it  is  enact- 
ed, that  where  there  shall  not  appear  to  be  any  convenient  or  fit  house 
for  the  residence  of  the  incumbent  of  any  ecclesiastical  living  or  other 
benefice,  the  same  may  be  provided  with  the  consent  of  the  ordinary  ; 
but  that  previously  to  such  consent  being  given,  he  shall  cause  an  en- 
quiry to  be  made  by  some  proper  persons  living  in  or  near  the  parish,  of 
the  state  and  condition  of  the  incumbent's  house,  and  a  certificate 
thereof  to  be  laid  before  him,  specifying  the  particulars  mentioned  in 
the  above  form. 
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No.  CCLXXIV. 

^Certificate  of  the  Residence  of  an  Incumbent  for  the  period  re- 
quired by  Jet  of  Parliament  (1). 


We,  a.  B.  rector,  vicar  or  officiating  minister  [as  the  ca^se  shall  be] 
of  the  parish  of  in  the  diocese  of  clerk,  and  C.  D. 

rector,  vicar  or  officiating  minister  [as  the  case  shall  be]  of  the 
parish  of  within  the  said  diocese,  c]erk,  [which  said  parishes 

of  and  are  near  adjoining  to  the  parish  of 

within  the  said  diocese]  do  hereby  certify  that  E.  F.,  rector,  vicar  or 
incumbent  [as  the  case  shall  be]  of  the  said  parish  and  parish  church 
of  aforesaid,  hath  resided  upon  his  living  or  benefice  within 

that  parish  for  the  space  of  twenty  weeks  between  the  day  of 

and  the  day  of  last.     Given  under  our 

hands  this  day  of 


17  Oeo.S.c.5S.  (1^  The  act  of  17  Geo.  S.  c  5S.  providing  for  the  residence  of  paro- 
chial clergy,  requires  (sec.  6.)  that  before  an  incumbent  shall  be  entitled 
to  the  beneBt  of  the  act  in  re8pect  to  the  apportionment  of  principal 
and  interest  money  borrowed  by  virtue  of  the  act  for  building  or  repair- 
ing the  parsonage-house,  he  shall  deliver  to  the  mortgagee  a  certificate 
under  the  hands  of  two  rectors,  vicars  or  officiating  ministers  of  some 
parishes  near  adjoining,  of  his  having  resided  twenty  weeks  upon  the 
living  or  benefice  within  the  ycao  which  is  directed  to  be  in  the  above 
form,  or  to  that  effect. 
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Annuity, 


No.  CCLXXV. 

^Charge  (1)  upon  Premises  already  charged  with  an  Annuity  by 

and  to  the  same  Grantor  and  Grantee, 

Variations  as  below  (2). 


This  Indenture,  of  parts,  made  the  day  of 

9  in  the  year  of  the  reign,  &c.  and  in  the  year  of 

our  Lord  18       .     Between  {the  grantor)  of,  &c.  of  the 

first  part,  {the  grantee)  of,  &c.  of  the  second  part,  and  (the 

trustee  in  the  original  grant)  of,  &c.  of  the  third  part 

Whereas  by  another  indenture  bearing  date  the  day  of  ^^^  ^ 

,  ''  former  grant* 

,  in  the  year  ,  and  made  or  expressed  to  be  made 

between  the  same  persons  as  are  hereinbefore  named  as  parties  here- 
to, the  said  {grantor)  for  a  valuable  and  sufficient  consideration 
therein  mentioned,  granted  unto  the  said  {grantee)  an  annuity  or 
yearly  sum  of  £  ,  during  the  natural  lives  of  {the  nominees) 

0^  &c.  and  the  life  of  the  survivor  of  them,  and  made  the  same 
chargeable  upon  and  issuable  out  of  All,  &c.  And  for  better  se- 
curing the  payment  of  the  said  annuity  the  said  messuages  and  here- 
ditaments were  thereby  demised  unto  the  said  {trustee),  his  execu- 
tors, administrators,  and  assigns,  from  the  date  of  the  same  indenture 
for  the  term  of  years,  to  be  thence  next  ensuing,  in  trust  to 

raise  and  pay  the  said  annuity  if  in  arrear,  by  the  ways  and  means 
therein  and  in  these  presents  hereafter  expressed.     And  whereas  Contract  for 
the  said  {grantee)  hath  agreed  with  the  said  {grantor)  for  the  pur-   ^^^^  "nmty. 
chase  of  a  frirther  annuity  or  yearly  sum  of  £  \  for  the  joint 


(1)  On  charges,  see  post-  p.  300»  notes.  Chaig«. 

(2}  If  the  annuity  be  secured  on  an  estate  tail,  see  Mod.  Prkc.  Vol.   Varlauua*. 
VI.  p.  137.  3d  Ed. 

If  on  copyholds,  see  ib.  p.  184. 

If  CD  an  estate  for  life,  see  ib.  p.  167. 

If  on  leaseholds,  see  ib.  p.  215* 

If  on  money  in  the  Funds,  see  ib.  p.  247.  Surety. 

SUP. — ^VOL.  II.  s 
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ClfABGJE. 


AiUlvittf, 


Bond,  &c* 


WITNESS. 
Grantor  granti 
further  annuity. 


lives  of  them  the  said  {tiofninees)  (1)  and  the  life  of  the  survivor  of 
them,  to  be  secured  by  the  bond  and  warrant  of  attorney  of  the  said 
(grantor)^  and  to  be  charged  upon  the  aforesaid  messui^es,  lands, 
tenements,  and  hereditaments,  in  like  manner  as  the  said  annuity  of 
<^  is  chargeable  tfaereapon,  and  be  paid  at  the  times  and  in 

the  manner  hereafter  mentioned^  at  or  for  the  price  or  sum  of 
£  .    And  whebeas  in  pursuance  of  the  said  agreemeant, 

the  said  {grqntor)  by  his  bond  or  obligation  in  writing  bearing  even 
date  with  these  presents,  has  accordingly  become  bounden  for  him- 
self and  his  heirs  to  the  said  (grantee)^  his  executors,  administra- 
tors, and  assigns,  in  the  penal  sum  o{  £  y  with  a  condition 
thereunder  written  for  making  void  the  same  on  payment  of  the 
same  annuity  or  yearly  sum  of  <f                »  on  the  days,  and  at  the 
times,  and  in  the  manner  hereinafter  mentioned;  and  has  also  ex« 
ecuted  a  warrant  of  attorney,  bearing  even  date  with  the  said  bond, 
empowering  certain  attomies  therein  named  to  confess  judgm^t 
against  him  in  an  action  of  debt  on  the  said  bond  in  the  Court  of 
King^s  Bench  at  Westminster,  in  or  as  of  term  last,  now 
next  ensuing,    or    any    subsequ^t    term,   for   the   said   sum  of 
£               together  with  costs  of  suit,  as  in  or  by  the  said  bond  and 
warrant  of  attorney,  reference  being  diereunto  respectively  had,  wili 
more«ftilly  and  at  large  appear.      Now  this   Indentckb  wit- 
KEssETH,  that  in  further  pursuance  of  the  aforesaid  agreement,  and 
for  and  in  consideration  of  the  sum  of  £  (2)  ^  lawful 
and   current  money  of  the  United  Kingdom  of  Ghreat   Britain 
and  Ireland   to    the   said     {grantor)    in    hand  well-  and  truly 
paid  by  the  said   (grantee)  ^  at  or  immediately  before   the  seal- 
ing and  delivering  of  these  presents,  the  receipt  whereof,  and  that  the 
same  is  in  fiiU  for  the  purchase  of  the  said  annuity  or  yearly  sum  of 
£                J  the  said  (grantor)  doth  hereby  adknowledge^  and  of 
and  from  the  same,  and  every  part  thereof,  doth  acquit,  release, 
exonerate,  and  for  ever  discharge  the  said  (grantee)^  his  executors 
and  administrators,  by  these  presents.  He  the  said  (grantor)  Hath 
given,  granted,  bargained^  and^sold,  and  by  these  presents  Dom 


Life  of  grantor, 
CunsidenUion* 


Surety^ 


(1)  If  the  annuity  be  granted  during  the  life  of  the  grantor  or  gran- 
tee, see  ante.  Mod.  Prec.  Vol.  VI.  p.  118.  3d  ed. 

(2)  if  the  consideration  be  other  than  money  paid  down,  see  ib.  p.  75, 
rider  (a). 

If  there  be  a  surety  for  the  grantor,  see  ib.  p.  315. 
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gife,  grant)  bargain,  and  sell  unto  the  said  {grantee)^  his  etecutors, 
adininistratoTs,  and  assigns,  one  annuity  or  clear  yearly  sum  of        ^^^V' 
£  ,  of  such  lawful  and  current  money  as  hereinbefore  is    , 

mentioned,  to  be  issuing  and  payable,  and  had,  received,  and  taken 
out  of  and  from,  and  charged  and  chargeable  upon  All  and  singular  "^^  ^f^  ^"^  ®^ 
the  messuages,  lands,  tenements,  and  hereditaments  (1)  hereinbefore  chained  with 
particularly  described  and  mentioned,  or  intended  so  to  be,  and  ^®™«'' "'""^'y- 
gnmted  and  demised  in  or  by  the  hereinbefore  in  part  recited  inden- 
ture of  the  day  of  ,  with  their  and  every  of  their 
appurtenants,  To  have,  hold,  receive,  perceive,  and  take  the  said  of fomer  no-  ^ 
annuity  or  yearly  sum  hereby  granted,  or  secured,  or  expressed,  or  ™iQM<- 
intended  so  to  be,  unto  and  by  him  the  said  {grantee)^  his  execu* 
ton,  administrators,  and  assigns,  from  the  day  next  before  the  day  of 
the  date  hereof,  for  and  during  the  natural  lives  <  of  the  said  {nomu 
ne«9)  and  the  life  of  the  survivor  or  longest  liver  of  them,  and  up  to 
«the  day  of  his  or  her  decease,  and  to  be  paid  and  payable  at  or  in 
the  common  dining  hall  of  the  Inner  Temple,  London,  by  four  equal 
^rterly  payments,  between  the  hours  of  ten  and  twelve  of  the  clock 
in  the  forenoon  of  the  several  and  respective  days  and  times  next' 
hminafter  mentioned,  that  is  to  say,  tlie  day  of  , 
&C.  in  every  year,  and  also  a  due  and  proportionable  part  of  the  said 
amraity  or  yearly  sum  for  or  in  respect  of  so  many  days  as  shall  hap- 
pen to  have  elapsed  from  the  last  quarterly  day  of  payment  thereof 
next  preceding  the  decease  of  the  survivor  of  them  the  said  {nomi- 
neee)  up  to  and  until  the  day  of  his  or  her  decease,  and  all  and 
angular  which  said  payments  are  and  is  to  be  and  be  made  free  and 
dear  of  and  fi^m  any  deduction  or  abatement  whatsoever  for  or  on 
account  of  any  taxes,  duties,  matter,  cause,  or  thing  whatsoever,  and 
the  first  payment  thereof  to  be  made  on  the                day  of 
next  ensuing  the  date  of  these  presents,  if  either  of  them  the  said 
(fumineee)  shall  be  then  living,  and  if  not,  then  a  proportionable 
part  thereof,  immediately  upon  the  decease  of  the  survivor  of  them. 
And  the  said  (grantor)  for  himself,  8lc.  [Covenant  to  pay  the  an-' 
nuity,  with  power  of  distress  and  entry ^  as  in  other  cases]  (2) 
And  this  Indenture  fubtheb  witnesseth,  that  for  the  better     fuethee 
securing  the  payment  of  the  said  annuity  or  yearly  sum  of  £  Deciwrtion^^ 
in  the  manner  aforesaid,  it  is  hereby  declared  and  agreed  by  and  be-  that  trustee 

shall  hold  the 


(1)  If  the  annuity  be  granted  out  of  money  in  the  Funds  or  the  like,  Money  inPunds. 
•ee  ante.  Mod.  Pkec.  Vol.  VI.  3d  ed.  p.  252. 

(2)  See  ib.  p.  23,  et  seq.  Covenant  to  pay, 

b2  *       ^ 
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PRECEDENTS  IN 


[^CLABS  IX. 


CHAIOB. 

AnnuUy, 

premises  charge- 
able with  the  ad- 
ditional annuity. 


Covenant  by 
grantor  that  he 
has  right  to 
charge^  &c 


tween  the  several  parties  hereto,  and  more  especially  the  said 
{grantor)  doth  hereby  declare  and  agree  with  and  to  the  said  [gran^ 
tee)  and  (trustee)  and  their  respective  executors,  administrators,  and 
assigns,  that  he  the  said  (trustee)^  his  executors,  administrators,  and 
assigns,  shall  from  henceforth  stand  possessed  of  and  interested  in 
all  and  singular  the  messuages  or  tenements  and  hereditaments  so 
comprised  in  the  term  of  years,  so  gi^ahted  or  demised  to, 

or  otherwise  vested  in  him  by  the  said  hereinbefore  in  part  recited 
indenture,  or  mentioned  or  intended  so  to  be,  upon  trust,  not  only 
for  securing  the  said  annuity  or  yearly  sum  oi  £  ,  by  the 

same  indenture  expressed  to  be  granted  or  secured,  but  also  the  sud 
annuity  or  yearly  sum  of  £  hereby  granted,  or  expressed 

or  intended  so  to  be,  and  to  that  end  and  intent  it  is  hereby  frirther 
declared  and  agreed  that  if  the  said  last  mentioned  annuity  or  yeaily 
sum  oi  £  ,  or  any  part  thereof,  shall  be  behind  or  unpaid 

by  the  space  of  days  next  after  either  of  the  days  or  times 

hereinbefore  appointed  for  payment  thereof,  he  the  said  {truBte^^ 
his  executors,  administrators,  and  assigns,  shall  or  lawfully  may,  &c. 
[Power  of  entry  hy  trustee^  and  ofsale^  application  of  the  money^ 
<$*e.  as  in  other  cases]  (1).  And  the  said  (grantor)  for  himself, 
his  heirs,  &c.  doth  hereby  covenant,  declare,  and  agree  with  and 
to  the  said  (grantee),  his  executors,  administrators,  and  assigns,  in 
the  manner  following,  (that  is  to  say)  that  he  the  said  (grantor)  now 
hath  in  himself  full  power  and  lawfrd  authority  to  grant  the  said  an- 
nuity or  yearly  sum  of  £  unto  the  said  (grantee),  his  ex- 
ecutors, administrators,  and  assigns,  for  or  during  the  term  or  period 
aforesaid,  and  to  charge  and  secure  the  same  upon  or  by  means  of 
the  said,  hereditaments  and  premises  in  the  manner  hereinbefore  men- 
tioned concerning  the  same,  and  that  all  and  singular  the  same  here- 
ditaments and  premises  shall  from  time  to  time,  and  at  all  times 
hereafter,  during  the  subsistence  of  the  said  annuity  or  yearly  sum  of 
£               hereby  granted  or  secured,  be  subject  to  and  chargeable 


Power  of  entiy 
and  sale,  &c. 
Brevity. 


( 1 )  See  antCf  Mod.  Prec  Vol.  VI.  3d  Ed.  p^  35. 
Orii 


instead  of  inserting  these  powers  say,  for  brevity  sake, 
**  Shall  or  lawfully  may  have  and  exercise  all  and  every  the  same 
or  like  powers  and  authorities  whatsoever  for  recovering  and  receiv- 
ing the  same,  as  in  or  by  the  said  in  part  recited  indenture  is  or  are 
given  or  provided  for  securing  the  payment  of  the  said  annuity  or 
yearly  sum  of  -P  ,  thereby  expressed  to  be  granted  or  se* 

cured." 


wo.  CCLXXV.3 


CONVEYANCING. 


253 


caAacs. 


jinnuUy. 


with  the  same,  and  to  the  several  powers,  trusts,  and  remedies  here- 
inbefore ^ven  or  provided  for  payment  thereof,  in  like  manner  as 
the  same  are,  or  are  expressed,  or  intended  to  be  chargeable  with  the 
said  annuity  or  yearly  sum  of  £  ,  granted  or  secured  by 

the  said  in  part  recited  indenture  of  the  day  of  , 

and  according  to  the  true  intent  and  meaning  of  these  presents,  and 
that  without  any  manner  of  hindrance,  interruption,  or  denial  what- 
soever €((,  from,  or  by  him  the  said  {grantor) ^  his  heirs  or  assigns, 
or  any  other  person  or  persons  whomsoever.     And  further,  that,  &c. 
[Covenant  for  further  assurance]  (1).     And  whereas  it  has  been 
agreed  that  the  judgment  to  be  confessed  upon  the  hereinbefore  in 
part  recited  warrant  of  attorney,  executed  by  the  said  {grantor)  as 
hereinbefore  is  mentioned,  shall  be  forthwith  entered  upon  record  in 
the  said  court  of  Eing^s  Bench  at  Westminster.     And  this  In- 
denture FURTHEit  WITNESSETH,  &c.  [Declaration  that  judgment  hteS'Ieciuity 
shall  be  considered  as  a  collateral  security  only]  (2).     And  where-  ^^'     . 
AS  upon  the  treaty  for  the  purchase  of  the  said  annuity  it  was  mu^  porchaw. 
tually  declared  and  agreed  by  and  between  the  parties  hereto,  that 
the  said  {grantor)  should  at  any  time  thereafter  be  at  liberty  to  re- 
purchase the  said  annuity  at  the  sum  of  £  ,  upon  giving 
six  calendar  months^  previous  notice  in  writing  thereof  to  the  said 
{grantee).     Now  this  Indenture  further  witnesseth,  that  in 
pursuance  of  the  said  agreement  it  is  hereby  declared  and  agreed,  &c. 
[Usual  power  of  repurchase]  (3).     IN  WITNESS,  &c. 


witness. 

Judgment  a  col- 


(1 )  See  aniCt  Mod.  Prec.  Vol.  VI.  p.  54. 

If  the  annuity  be  secured  on  money  in  the  Funds,  add  letter  of  at-  Bank  Annuidei, 
torney,  as  ib.  p.  257.  ^' 

(2)  See  ib.  p.  62. 

(3)  See  ib.  pp.  65,135. 

If  the  annuity  be  granted  during  the  life  of  the  grantor,  add  coYenant  Infunnce. 
88  to  insurance,  as  ib.  p.  59. 


«  * 


See  various  provisos,  &c.  to  be  added  where  occasion  may  re-  Addition*. 


quire,  ante.  Mod.  Prec.  Vol.  VI.  p.  84,  et  seq* 
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No.  CCLXXVI. 

^Charge  (further)  by  Indorsement  on  the  first  Grant. 

Variations  as  below  ( I ). 


Contract  for 
purchase. 


,  WITNESS. 
Grantor  grants 
additional  an- 
nuity to  issue 
out  ofthe  within 
preniises. 


Thi&  Indenture  made  the  day  of  in  the  year  of 

our  Lord  18  .  Between  the  within  named  {grantor)  of  the  one 
part,  and  the  within  named  {gram,tee)  of  the  other  part.  Whereas 
the  said  {grantee)  hath,  since  the  execution  of  the  within  written 
indenture,  agreed  with  the  said  {grantor)  for  the  purchase  of  a  fiir- 
ther  annuity  or  yearly  sum  of  £  for  the  life  of  the  said 

{grantor),  at  or  for  the  price  or  sum  of  J?  . ,  to  be  secured  in 

the  same  or  like  manner  as  the  within  mentioned  annuity  or  yearly 
sum  of  £  .     Now  this  Indenture  witnesseth,  that  in 

pursuance  of  the  said  agreement,  and  in  consideration  of  the  sum  of 
£  (2)  in  lawful  and  current  money  of  the  United 

Kingdom  of  Great  Britain  and  Iceland,  to  the  said  {grantor) 
in  hand  well  and  truly  paid  by  the  said  {grantee),  at  or  before 
the  sealing  and  delivery  of  these  presents,  the  receipt  whereof,  and 
that  the  same  is  in  full  for  the  purchase  of  the  said  annuity, 
the  said  {grantor)  doth  acknowledge  by' these  presents.  He  the  said 
{grantor)  [Hath  given  and  granted,  and  by  these  presents  Doth 
for  himself,  his  heirs,  executors  and  administrators,  give  and  grant 
and  confirm  unto  the  said  {grantee),  his  executors,  administrators  or 
assigns,  for  his  and  their  own  proper  use  and  benefit,  one  annuity 
6t  clear  yearly  sum  of  £  of  lawful  current  money  of 

the  United  Kingdom  of  Great  Britain  and  Ireland,  to  be  charged 
and  chargeable  upon,  and  issuing,  payable,  had,  received  and 
taken  out  of  and  &om  all  and  every  the  messuages,  lands,  tene- 
ments and  hereditaments,  dividends,  interest  and  annual  proiceeds 


Surety,  Sec. 
Consideration. 


(1)  See  post.  p.  300,  notes,  and  an/e,  Mod.  Preg.  Vol.  VI.  p.  348* 
n.  (1 )  ;  and  if  a  surety  join,  see  ib.  325.  328.  marg.  "  Surety." 

(2)  If  the  consideration  be  other  than  money  paid  down  on  the  exe- 
cution of  the  assurance,  see  ib.  p.  75.  rider  (A). 


HO.  CCJLXXYl.]  CONVETAMCING.  055 


CMAftOl. 


[as  the  C€t8e  may  be]  in  or  by  the  within  written  indenture  ex-  - 

pressed  or  intended  to  be  charged  or  chargeable  with  the  payment  of !^^/_ 

the  said  within  mentioned  annuity  or  yearly  sum  of  dP  ,  To  1^^*,"^*^"""* 

HAVE,  hold,  receive,  perceive,  take  and  enjoy  the  said  annuity  or  gnntor. 
yearly  sum  of  £  hereby  granted  or  secured,  or  intended  so  to 

be,  unto  and  by  him  the  said  {grantee),  his  executors,  administra- 
tors and  assigns,  from  the  day  of  the  date  of  these  presents,  for  and 
during  the  tenn  of  the  natural  life  of  the  said  (grantor)  (1),  to  be 
paid  and  payable  by  equal  payments  at  and  upon  the  same 

days  and  times,  and  in  the  same  manner  and  form  as  are  in  and  by 
the  within  written  indenture  appointed  for  payment  of  the  annuity  . 
or  yearly  sum,  with  a  due  proportion  thereof,  for  any  interval  which 
may  elapse  between  either  of  the  said  days  and  the  day  of  the  death 
of  the  said  {grantor)  j  and  up  to  the  day  of  his  decease,  the  first 
payment  thereof  to  be  made  on  day  of  next  ensuing 

the  dmte  of  these  presents,  if  he  the  said  (grantor)  shall  be  then 
living ;  but  if  not,  then  a  propoi^onate  part  thereof  immediately 
upon  his  decease.     And  the  said  (grantor),  for  himself,  &c.  [Cove- 
nant by  grantor  to  pay  the  annuity]  (2).     And  this  Indentuhe     further 
FUBTHEK  WITNESSETH,  that  for  the  better  securing  the  payment  of     witness. 
the  said  annuity  or  yearly  sum  of  £         hereby  granted  or  secured,  trustee  to  hare 
or  intended  so  to  be,  the  said  (grantor),  for  himself,  his  heirs,  exe-  ^^uSJ^^Se^^ 
cutors  and  administrators,  doth  hereby  fiirther  covenant,  grant,  de-  tent  as  the 
dare  and  agree  with  and  to  the  said  (grantee),  his  executors,  admi-   **""*  *°""*  ^' 
nistrators  and  assigns,  in  the  manner  following,  (that  is  to  say)  that  he 
the  said  (grantee)  [and  (if  so)  the  within  named  (trustee)  respec- 
tively, and  their  respective]  his-executors,  administrators  and  assigns, 
shall  and  may  from  henceforth  stand  possessed  ^md  interested  in  all 
and  every  the  messuages,  lands,  tenements  and  hereditaments,  or 
dividends,  interest  and  annual  proceeds  [as  the  case  may  be]  upon 
trust,  as  well  for  securing  the  payment  of  the  said  annuity  or  yearly 
sum  of  £  hereby  granted,  as  of  the  said  annuity  or  yearly 

sum  of  £  granted,  or  mentioned  or  intended  to  be  granted 

or  secured,  in  and  by  the  within  written  indenture,  and  to  that  end 
and  intient  shall  and  lawfully  may  have,  enjoy  and  exercise  all  and 
singular  the  same  or  like  powers  and  authorities  in  all  respects  what- 
soever, for  receiving  and  recovering  the  said  annuity  or  yearly  sum 
of  £  as  are  given  or  granted  to  him  and  them  in  or  by  the 

(1)  If  the  annuity  be  granted  during  the  life  or  lives  of  the  grantee  or  ^e  of  grantee 
of  nominees ;  see  ante,  Mod.  Prbc  YoU  I.  p.  21 ;  also  ib.  p.  346.  ^^* 

(2)  See  ib.  p.  23. 
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Annuky, 


And  coyenant8% 
&c.  in  former 
grant  shall  ex- 
tend to  thit. 


I'urther  aau* 
Tanc6« 


Power  of  re» 
|nircha8& 


within  written  indenture  for  receiving  and  recovering  the  said 
annuity  or  yearly  sum  of  £  thereby  granted  and  secured,  or 

mentioned  or  intended  so  to  be.  And  also  that  the  covenant  or 
agreement  in  the  within  written  indenture  contained,  for  enabling 
the  said  {grantee)  to  insure  the  life  of  the  said  {grantor)  shall  be 
binding  upon  him  the  said  {grantor),  in  regard,  as  well  to  any  for- 
ther  assurance  to  be  effected  by  reason  of  these  presents,  on  the 
annuity  hereby  granted,  as  any  assurance  to  be  made  by  reason  of 
the  within  written  indenture,  or  the  annuity  thereby  granted.  Axn 
moreover,  that  the  agreement  and  declaration  in  the  within  written 
indenture  contained  relative  to  or  in  respect  of  the  judgment  and 
execution  to  be  entered  up  and  issued  respectively,  for  securing  the 
payment  of  the  within  mentioned  annuity  or  yearly  stun  of  £  , 
shall  extend  to,  or  be  construed  and  deemed  to  extend  to  any  judg- 
ment or  execution  to  be  entered  up  or  to  issue  by  virtue  of  the  war- 
rant of  attorney  given  for  securing  the  payment  of  the  said  annuity 
or  yearly  sum  of  £  hereby  granted.     And  moreover,  that 

he  the  said  {grantor)  shall  and  will  at  any  time  hereafter,  at  his 
own  costs  and  expense,  upon  the  reasonable  request  of  the  said 
{grantee)^  his  executors,  administrators  or  assigns,  make,  do  and 
execute  any  ftirther  act,  deed,  matter  or  thing  whatsoever,  for  the 
better  or  more  satisfactorily  charging  the  within  mentioned  premises 
with  the  payment  of  the  said  annuity  or  yearly  sum  of  £ 
expressed  to  be  hereby  granted,  in  such  manner  as  he  or  they,  or  his 
or  their  counsel  in  the  law  shall  lawfully  require.  And  the  said 
{grants)  doth  hereby,  for  himself,  his  executors,  administrators  and 
assigns,  agree  and  declare  with  and  to  the  said  {grantor),  his  heirs, 
executors  and  adnrinistrators,  that  he  the  said  {grantor)  shall  have 
and  be  entitled  to  the  like  privilege  (1)  and  power  of  re-purchasing 
and  extinguishing  the  said  annuity  or  yearly  sum  pf  £  here- 

by granted,  on  payment  of  the  sum  of  £  to  him  the  said 

{grantee),  his  executors,  administrators  and  assigns,  after  six  calen- 
dar months^  notice  being  given  thereof,  as  in  the  within  written  in- 
denture is  contained,  as,  to  or  in  respect  of  the  within  mentioned 
annuity  or  yearly  sum  of  £  on  payment  of  the  sum  of 

£  (2).     IN  WITNESS,  &c. 


H^rchase  by 
instalments. 


(1)  If  the  grantor  is  to  have  the  liberty  of  re-purchasing  this  annuity 
by  instalments,  but  has  not  that  privilege  in  respect  of  the  former 
annuity,  add,  instead  of  this  clause,  the  proviso,  antCt  P-  66. 

(2)  See  various  provisos,  Sec,  to  be  added  where  circumstances  may 
require  it,  ante^  Mod.  Prec  Vol.  VI.  p.  84.  ei  seq.  and  Index,  voc 
"  Agreement,''  "  Covenant,"  "  Proviso/' 
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Annuihf. 


No.  CCLXXVII.    . 

^A  Charge  of  an  Annuity  upon  Premiaea  by  toay  of  cottateral 
security  so  as  to  avoid  a  forfeiture  for  alienation  under  a 
devise  (1),  also  provisionfor  an  accumulation  fund  to  keep  down 
arrears  (2). 


This  Indenture  of  parts  made  the  day  of  in 

the  year  of  the  reign,  &c.  and  in  the  year  of  our  Lord  18 

Between  {grantor)  of,  &c.  of  the  first  part,  {grantee)  of,  &c.  of 

the  second  part,  and  (a  receiver)  of,  &c.  of  the  third  part.    Whereas  ^^^^^  ^  '^• 

by  indenture  bearing  date,  [recite  shortly  the  conveyance  or  assign^ 

ment  of  the  premises  to  the  grantor^   And  whereas  {testator)  o^ 

&c.  by  his  last  will  and  testament  in  writing  bearing  date,  &c.  duly 

executed  and  attested,  (amongst  other  things)  devised  and  bequeathed 

to  the  said  {grantor)^  for  the  term  of  his  life,  the  messuages,  &c. 

hereinafter  described,  but  nevertheless  upon  condition,  that  he  the 

said  {grantor)  should  not  alienate,  convey  or  dispose  thereof  or  of  any 

part  thereof,  or  of  his  interest  therein,  and  thereby  declared  that  in 

<^ise  of  his  so  doing  he  should  forfeit  all  claim  to  any  benefit  under  his 

{the  said  testator'' s)  will,  and  that  the  said  messuages  should  be  imme-    , 

diately  sold,  and  the  produce  thereof  be  vested  in  the  Funds  for  the 

equal  benefit  of  the  lawfiilly-begotten  children 'of  the  said  {grantor). 

And  the  said  {testator)  also  directed  that  at  the  decease  of  the  said 

{grantor)  the  said  messuages  should  be  sold,  and  the  produce  vested 

in  the  Funds  for  the  purposes  therein  mentioned ;    And  whereas 

the  said  testator  aforesaid  departed  this  life  without  having  revoked  or 

altered  his  said  will,  and  upon  his  decease  the  said  will  was  duly 

proved  by  the  executors  therein  named,  on  the  day  of 

in  the  Court  of^  &c.  {as  the  case  was).    And  part  of  annuity. 

whereas  the  said  {grantor)  hath  contracted  and  agreed  with  the 


(1)  See  opinions  at  the  end  of  the  Precedent  {post,  rider  (A),  p.  272}. 

(2)  This  was  rendered  proper,  chiefly  by  reason  of  the  premises  being 
leaseholds  and  holden  but  for  a  short  unexpired  term. 
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said  (grantee)  for  the  sale  to  him  of  a  clear  annuity  or  yearly  gum 
^nnrnty.       of  dP  to  be  payable  to  the  said  (grantee)^  his  executors,  ad- 

ministrators or  assigns,  henceforth  and  during  the  natural  life  and  up 
to  the  day  of  the  decease  of  the  said  (grantor)^  at  or  upon  the  days 
and  times,  and  in  the  manner  hereinafter  mentioned,  but  subject 
nevertheless  to  be  re-purchased  upon  the  terms  and  conditions  heie- 
inafter  expressed ;  the  true  and  hwia  Jide  consideration  for  the 
sale  and  purchase  of  which  sai4  annuity  was  and  is  the  sum  oi£ 
Agreement  for    ^j^j,  wHRBEAs  upon  the  treaty  for  the  purchase  of  the  same  an- 

an  accumulation  . 

fund.  nuity,  it  was  proposed  and  agreed^  that  in  order  to  provide  a  fimd 

for  l^e  better  payment  thereof,  the  said  {grantor)  should  advance 
and  pay  to,  or  place  in  the  hands  of  the  said  (grantee)^  his  execu- 
tors, administrators  or  assigns,  exclusive  of  or '  for  the  payment  of 
the  same  annuity,  the  sum  of  £  yearly  and  every  year  during 

the  term  of  years,  or  during  so  many  years  of  the  said  term  as 

the  same  annuity  should  continue  payable ;  and  which  said  yearly  pay- 
ment or  sum  of  £  should  be  from  time  to  time  invested  by  the 
said  (grantee)^  his  executors,  administrators  or  assigns,  at  their  or 
her  option,  either  in  purchasing,  in  the  manner  hereinafter  men- 
tioned, one  or  more  annuity  or  annuities  of  equal  duration  with  the 
said  annuity  of  £  ,  and  to  be  accepted  and  taken  by  him  or 
them  in  lieu  and  satisfaction,  or  in  reduction  and  part  payment 
thereof,  as  the  case  might  require,  or  otherwise  should  be  invested 
in  his  or  their  name  or  names  in  the  purchase  of  three  per  cent.  Conso- 
lidated Bank  Annuities,  to  be  held  by  him  or  them  during  the  con- 
tinuance of  the  said  annuity  in  the  manner  hereinafter  mentioned : 
And  it  was  also  proposed  and  agreed,  that  the  said  annuity  of 
£            ,  and  also  the  payment  of  the  said  yearly  sum  of  j^ 
during  the  term  or  period,  and  for  the  purpose  aforesaid,  should  be 
secured  by  a  judgment  to  be  entered  up  in  the  Court  of  King's 
Bench  against  the  said  {grantor)  at  the  suit  of  the  said  {grantee) 

Warrant  of  at-    for  the  sum  of  £  aud  costs  of  suit.     And  whereas  in  pur- 

roey  gtren.  g^^^^  ^f  ^^^  g^^^  j^g^  mentioned  agreement,  the  said  {grantor)  hath, 
by  a  certain  warrant  of  attorney  or  instrument  in  writing  under  his  hand 
and  seal,  bearing  even  date  with  these  presents,  authorized  cert^n 
attomies  therein  named,  jointly  or  severally,  or  any  other  attorney  of 
the  said  Court  of  King^s  Bench,  by  confession  or  otherwise,  to  suAr 
judgment  to  be  entered  up  against  him  the  said  {grantor)  in  the 
said  court  in  an  action  of  debt,  iX  the  suit  of  the  said  {grantee)^  &r 
the  sum  of  £  and  costs  of  suit;  and  by  which  said  warrant 

of  attorney  it  is  declared  that  the  said  judgment  is  intended  to  stand 
and  shall  accordingly  be  deemed  and  considered  only  as  a  security  in 
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the  fint  place  for  the  due  and  regular  payment  by  the  said  (grantor) 
to  the  said  (grantee),  his  executors,  administrators  or  assigns,  of  ^'^'^' 
the  said  annuity  or  yearly  siun  of  £  thenceforth,  for  and  during 
the  natural  life  and  up  to  the  day  of  the  decease  of  the  said  (grantor) , 
at  or  upon  the  days  or  times,  and  in  the  manner  therein  and  herein- 
after more  particularly  mentioned ;  and  in  the  next  place  as  a  secu- 
rity for  the  due  and  regular  payment  by  the  said  (grantor)  to  the 
said  (grantee) J  his  executors,  administrators  or  assigns,  of  the  said 
yearly  sum  of  £  ,  during  the  term  or  period'  and  for  the 

purpose   hereinbefore    and  hereinafter  more   particularly  dxpress- 
ed.     And  it  is  also  by  the   said  warrant   of  attorney  provided  Agreement  of 
that  the  said  (grantor)  shall  be  at  liberty  at  any  time  there-  '^P*'"**^ 
after  to  repurchase  the  said  annuity  o£  £  ,  upon  the  terms 

and  conditions  therein  and  hereinaftei?  mentioned  in  that  behalf,  and 
that  no  execution  shall  be  issued  or  taken  out  upon  the  said 
judgment  unless  and  until  either  the  said  annuity  of  ^  ,  or 

some  part  thereof,  or  the  said  yearly  payment  or  sum  of  £  , 

or  some  part  thereof,  shall  be  in  arrear  for  the  space  of  twoity-one 
days;  and  that  in  case  of  any  such  default,  it  diall  be  lawful 
for  the  said  (grantee),  his  executors,  administrators  or  assigns,  at 
his  or  their  election,  at  pnce  to  levy  execution  for  the  whole  of  the 
said  sum  of  £  and  costs  of  suit,  or  otherwise  to  levy  execu- 

tion for  any  part  or  parts  thereof  from  time  to  time  as  he  or  they 
shall  think  necessary  or  expedient ;  and  that  the  dear  surplus  (if 
any)  of  the  sum  or  sums  to  be  levicjd  by  virtue  of  any  such 
execution  upon  the  said  judgment,  which  shall  remidn  after  payment 
of  the  costs  of  levying  the  same  and  of  the  arrears,  or  otiher  sum  < 
or  sums  of  money  for  which  the  same  was  so  levied  as  afore^ 
said,  shall  be  invested  and  applied  by  the  said  (grantee),  his  execu- 
tors, administrators  or  assigns,  in  the  manner  therein  and  herein- 
after mentioned  with  respect  to  the  said  yearly  payment  or  sum  of 
£  And  whereas  a  considerable  part  of  the  said  sum  of  ^ 
being  wanted  by  the  said  (^antor)  for  the  purpose  of  repairing  and 
putting  into  a  complete  state  of  repair  the  said  several  mea- 
snages  and  premises  to  him  giYen.  or  devised  by  the  hereinbefore 
in  part  recited  will  of  the  said  (testator),  deceased,  it  was, 
upon  the  treaty  for  the  sale  and  purchase  of  the  said  annuity 
of  £  ,  ftuther  proposed  and   agreed  by   and 

between  the  said  (grantor)  and  the  said  (grantee),  th§t  the 
said  several  premises  should  be  and  be  made  a  collateral  or 
further  security  for,  and  should  be  charged  with  not  <»ily  the 
due  and  regular  payment  of  the  same  annuity,  but   also  of  the 
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said  yearly  sum  of  £  for  the  time  or  periodi  and  for  the  pur- 

pose aforesaid,  in  the  manner  hereinbefore  mentioned  or  expressed, 
and  that  the  same  annuity,  and  also  the  said  yearly  sum  of  £ 
should  be  fiurther  secured  hy  the  covenant  of  the  said  (grantor) 
hereinafter  contained;  and  it  was  further  agreed  that  the  costs, 
charges  and  expenses  of  preparing,  executing,  enrolling  and  perfect- 
ing the  several  securities  for  the  said  annuity,  should  be  wholly  borne 
and  paid  by  the  said  (grantor).  Now  this  Indenture  wit- 
NESSETH,  that  in  pursuance  and  Airther  performance  of  the  said 
recited  agreement  on  the  part  of  the  said  (grantor)  ^  and  in  cona- 
deration  of  the  said  sum  of  £  of  lawful  money  of  the  United 

Kingdom  of  Great  Britiun  and  Ireland  to  the  said  (grantor)  in 
hand  well  and  truly  paid  by  the  said  (grantee)  upon  or  immediately 
before  the  sealing  and  delivery  of  these  presents,  the  receipt  of 
which  said  sum  of  j£^  in  full  for  the  purchase  of  the  said  an- 

nuity or  yearly  sum  of  £  the  said  (grantor)  doth  hereby 

acknowledge,  and  of  and  from  the  same,  and  every  part  thereof, 
doth  acquit,  release  and  for  ever  discharge  the  said  (grantee)  by 
these  presents.  He  the  said  (grantor)  doth  hereby,  for  himself,  his 
heirs,  executors  and  administrators,  covenant,  promise  and  agree 
with  and  to  the  said  (grantee)  y  his  executors,  administrators  and 
assigns,  that  he  the  said  (grantor)  shall  and  will  well  and  truly  pay, 
or  cause  to  be  paid  unto  the  said  (grantee)^  his  executors,  adminis- 
trators or  assigns,  henceforth  for  and  during  the  natural  life,  and  up 
to  the  day  of  the  decease  of  him  the  said  (grantor)^  one  annuity  or 
yearly  sum  of  £  of  lawful  money  of  Great  Britain,  free  from 

taxes,  and  clear  of  all  other  deductions  and  abatements  whatsoever, 
by  four  equal  quarterly  payments  in  every  year,  on  the  day 

of  ,  the  day  of  ,  the  day  of 

and  the  day  of  respectively  (the  first  quarterly 

payment  to  become  due  and  be  made  on  the  day  of 

now  next  ensuing,  provided  the  said  (grantor)  shall  be  then  living) 
together  with  and  including  a  proportionate  part  of  the  yearly  pay- 
ment of  the  said  annuity  which  shall  or  may  be  growing  due  at  the 
time  of  his  decease,  to  be  computed  to  the  day  of  his  decease  from 
the  day  of  the  date  of  these  presents,  or  the  then  last  preceding  day 
of  payment,  as  the  case  may  require,  and  to  be  paid  immediately 
upon  the  decease  of  the  said  (grantor)^  being  the  same  annuity  or 
yearly  sum  of  <f  as  is  secured  or  intended  to  be  secured  to  the 

said  (grantee) J  his  executors,  administrators  or  assigns,  by  the  said 
recited  warrant  of  attorney;  and  also  that  he  the  said (^an^or)  shall 
and  will  well  and  truly  pay  to  and  place  in  the  hands  of  the  said 
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(grantee),  his  executors,  administrators  or   assigns,  the  sum  of 
£  yearly  and  every  year  during  the  term  of  years  from       ^^Jnnmty. 

the  day  of  the  date  of  these  presents,  or  during  so  many  years  of  the 
said  term  as  the  said  annuity  of  £  hereinbefore  covenanted 

to  be  paid  as  aforesaid  shall  be  and  continue  payable,  and  shall  and 
will  make  the  first  payment  of  the  said  yearly  sum  of  £  on 

the  day  of  which  will  be  in  the  year  ,  provided 

the  said  annuity  of  £  shall  be  then  payable,  and  shall  and 

will  make  each  succeeding  payment  of  the  said  yearly  sum  of 
£  on  the  day  of  in  each  successive  year,  for 

the  said  term  of  years,  or  so  many  years  of  the  said  term  as 

the  said  annuity  of  £  shall  continue  payable,  being  the  same 

yearly  payment  or  sum  o£  £  as  is  mentioned  in  and  se- 

cured by  the  said  warrant  of  attorney.    And  it  is  ^lereby  agreed  and  Application  of 
declared  by  and  between  the  said  parties  to  these  presents,  and  par-  fund, 
ticolarly  the  said  (grantor)  doth  hereby  declare,  consent,  agree  and 
direct  that  the  said  (grantee),  his  executors,    administrators   or 
assigns,  shall  stand  and  be  possessed  and  interested  of  and  in  the 
said  yearly  sum  of  <f  to  be  so  paid  to  him  or  them,  or  placed 

in  his  or  their  hands  from  time  to  time  for  the  term  or  period  afore- 
said, and  of  and  in  the  interest,  dividends  or  income  thereof,  and  of  any 
surplus  or  accumulations  of  the  interest,  dividends  or  income  thereof 
irom  time  to  time,  which  shall  not  be  required  for  all  or  any  of  the 
purposes  hereinafter  mentioned,  upon  the  trusts  following,  (that  is  to 
say)  Upon  tkust  at  the  option  of  the  said  (grantee),  his  executors,  '^^  ^^^  ** 
administrators  or  assigns,  to  invest  and  apply  the  said  yearly  sum  other  annuitiei. 
(f  £  or  any  part  thereof,  as  the  same  shall  from  time  to  time 

be  received  by  him  or  them,  and  the  said  dividends,  interest  or  in- 
come, or  other  surplus  or  accumulations  thereof,  or  any  part  thereof 
lespectively,  either  in  purchasing  in  his  or  their  name  or  names,  of 
and  from  the  commissioners  for  the  reduction  of  the  national  debt, 
or  any  public  company  or  companies  for  the  time  being  empowered 
to  grant  life  annuities,  one  or  more  annuity  or  annuities  of  equal 
duration  with  the  said  annuity  of  £  hereby  secured,  and  to  be  To  be  receiTed 

accepted  and  taken  in  lieu  and  satisfaction,  or  in  reduction  and  part  JhcamS 
payment  of  the  same  annuity,  as  the  case  may  require ;  or  otherwise  by  granted, 
to  invest  the  same  yearly  payments  or  payment  of  £  from 

time  to  time,  and  the  said  interest,  dividends  or  income,  or  such 
surplus  or  accumulation  of  the  said  interest,  dividends  or  income 
thereof  as  aforesaid,  or  any  part  or  parts  thereof  respectively,  in  the 
name  or  names  of  him  the  said  (grantee),  his  executors,  administra- 
tors or  assigns,  in  the  purchase  of  three  per  cent.  Consolidated  Bank 
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_  Anmiiciet,  and  by  and  out  of  the  dividends,  income  or  yeaily  pro- 
ufimitt^.       eeeds  therefrom  arising,  and  if  sachdiyidends,  income  or  yearly  pro- 
'ceeds  shall  be  insufficient,  then  in  addition  therela  by  sdling  and  dis- 
posing from  time  to  time  of  a  sufficient  part  of  the  said  Bask  An- 
nuities, to  pay  and  satisfy,  or  retain  the  said  annuity  or  yearly  som 
cS  £  as  the  same  shall  from  time  to  time  grow  due  and  b^: 

come  payable,  or  any  part  of  the  same  annuity,  together  with  aU 
such  costs,  charges  and  expenses  as  he  or  they  shall  or  may  sustain 
or  be  put  to  in  recovering  and  enforcing  the  payment  of  the  said 
annuity,  or  any  arrears  thereof,  during  the  continuance  of  the  same 
annuity,  or  of  the  said  yearly  sum  of  £        or  any  part  thereof,  du- 
ring the  term  or  period  for  which  the  same  last  mentioned  yearly  sum 
shaJl  continue  payable  as  aforesaid,  or  otherwise,  in  or  about  the  execu- 
tion of  the  trusts  aforesaid,  or  any  of  them ;  and  after  the  determina- 
On  ccistdoa  of   ^^0^  of  the  said  annuity  or  yearly  sum  of  £        ,  Upon  trust  to  pay 
for  grantor.         oYcr  or  transfer  all  and  singular  the  monies  which  shall  then  have  accu- 
mulated in  the  hands  #f  the  said  {grantee)^  his  executors,  adminis* 
trators  or  assigns,  from  the  said  yearly  payment  or  sum  of  £ 
or  otherwise,  and  the  stocks,  funds  and  securities  in  or  upon  which 
the  same  shall  for  the  time  being  be  invested,  or  so  much  and  sudi 
part  thereof  respectively  as  shall  not  have  been  applied  for  the  pur- 
poses aforesaid,  or  any  of  them,  unto  the  said  {gTantoT)^  his  execu- 
tors, administrators  or  assigns,  for  his  and  their  own  use  and  benefit 
FURTHER     And  this  Indenture  also  witnesseth,  that  in  further  pursu- 
wiTNEss.     ance  and  performance  of  the  said  agreements  on  the  part  of  the  said 
premiMs  wi£^^^^  {gTafdoT)^  and  for  the  considerations  hereinbefore  mentioned.  He 
payment  «»f  the     xhe  said  (grantor)  doth  hereby  Ifor  himself,  his  heirs,  executors  and 

administrators,  covenant,  grant,  declare  and  agree  with  and  to  the 
said  {grantee)^  his  executors,  administrators  and  assigns.  That  the 
said  messuages  and  premises  to  him  the  said  {grantor)^  given  or 
devised  by  the  said  hereinbefore  in  part  recited  will  of  the  said 
{testator)  deceased,  in  the  manner  hereinbefore  mentioned,  with  the 
rights,  members  and  appurtenants  thereunto  respectively  be- 
longing or  appertaining,  shall  henceforth,  during  the  continuance  of 
the  said  annuity  of  £  hereinbefore  covenanted  to  be  paid  as 

aforesaid,  stand  and  be  a  security  for,  and  charged  and  chargeable 
with  the  payment,  from  time  to  time,  to  the  said  {grantee)^  his  exe- 
cutors, administrators  or  assigns,  of  all  arrears  of  the  same  annuity 
which  shall  or  may  from  time  to  time  remain  due  and  unpaid  upon 
or  after  any  of  the  days  or  times  hereinbefore,  and  by  the  said  war- 
rant of  attorney  limited  and  appointed  for  the  payment  thereof;  and 
also  for  and  with  the  payment  to  the  said  (grantee)^  his  executors, 
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admhiutFaton  or  assigns,  of  all  or  any  part  ot  parts  of  the  said 
yearly  sum  of  £  hereinbefore  covenanted,  and  by  the  said      z"^""*^' 

vsznmt  of  attorney  secured  to  be  paid  to  him  or  them,  or  placed  in 
his  or  their  hands,  on  the  days  or  times,  during  the  time  or  period, 
and  in  the  manner  and  for  the  .purposes  hereinbrfore,  and  in  the  said 
Yttnmt  of  attorney  particulaiiy  mentioned,  in  case  the  same  yearly 
sum,  or  any  part  or  parts  thereof  respectiyely  shall  happen  to  be  behind 
asdunpaidatorafterany  of  the  same  days  or  times;  andakoforand 
witii  the  payment  of  all  costs,  charges,  damages  and  expenses  which 
at  any  time  or  times  hereafter,  during  the  continuance  of  the  said 
aniraity  of  £  hfreby  and  by  the  said  warrant  of  attorney 

seoBred  as  aforesaid  shall  or  may  be  sustained  or  incurred  by  the 
said  {grantee)y  his  executors,  administrators  qr  assigns,  in  or  about 
MUBg  forth  any  execution  or  executions,  or  other  proceedings,  upon 
the  said  judgment  or  otherwise  enforcing  the  payment  from  time  to 
tijDe  of  the  said  annuity  o£  £  ,  or  any  arrears  thereof,  or  of 

tbe  yearly  sum  g££  ,.  or  any  part  or  parts  thereof,  during  the 

term  or  period  for  which  the  said  yearly  sum  shall  continue  payable 
as  aforesaid.     And  the  said  (grantor)  doth  hereby,  for  himself,  his  ^1^*J^^"" 
Iieos,  executors  and  administrators,  further  covenant,  grant  and  agree  tenants  if  ao- 
with  and  to  the  said  (grantee),  his  executors,  administrators  and  fb^^si^daysT' 
assigns,  that  in  case  the  said  annuity  or  y^early  sum  of  £ 
hereby  and  by  the  said  warrant  of  attorney  secured  as  aforesaid,  or 
a&y  part  thereof,  or  the  said  yearly  payment  or  sum  of  ^  ,  or 

any  part  thereof,  during  the  continuance  of  the  same  yearly  payment, 
shall  happen  to  be  in  arrear  and  unpaid  for  the  space  of  twenty-one 
days  next  over  or  after  any  of  the  days  or  times  hereinbefore,  and 
hy  the  said  warrant  of  attorney  limited  and  appointed  for  payment 
thereof  respectively,  then  and  in  either  of  the  said  cases,  and  ftom 
thae  to  time  as  often  as  the  same  shall  happen,  it  shall  and  may  be 
kwfiil  for  the  said  (grantee),  his   executors,    administrators  and 
sasigtts,  either  to  commence  any  action  or  actions  in  his  or  their 
own  name  or  names,  or  in  the  name  of  the  said  (grantor),  or  other- 
wise, against  all  or  any  of  the  tenants,  under-lessees  or  occupiers  of 
the  said  several  premises,  or  any  of  them,   or   any   part  thereof 
nq>ectively,   for  the  recovery  of  their  or  any  of  their  rents  or 
rent,  or  any  arrears  thereof  respectively  which  may  be  then  due,  or 
otherwise,  and  at  the  option  of  the  said  (grcmtee),  his  executors.  Or  by  diftrew. 
admimBtrators  or  assigns,  into  and  uppn  the  said  several  leasehold 
premises  hereby  chained  with  the  payment  of  the  said  annuity  of 
£  and  the  &aid  yearly  sum  of  <j^  ,  or  the  arrears 

thereof  respectively,  or  any  part  or  parts  of  the  same  premises  in 
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.  the  name  of  the  whole,  to  enter  and  distrain  for  the  same  annuity 
Anfudty,  ^^^  yearly  payment  or  sum,  or  either  of  them,  and  all  arrears 
thereof  respectively,  and  the  distress  and  distresses  then  and  there 
found  to  take,  lead,  drive,  carry  away  and  impound,  and  also  detain, 
sell  and  dispose  of  according  to  due  course  of  law,  in  the  same  man- 
ner in  all  respects  as  landlords  are  authorised  to  do  in  relation  to 
distresses  for  arrears  of  rent  reserved  upon  leases  for  years,  to  the 
intent  that  thereby  and  therewith,  or  otherwise,  the  said  annuity  or 
yearly  sum  of  £  hereby  and  by  the  said  warrant  of  attorney 

secured  and  made  payable  as  aforesaid,  and  all  arrears  thereof  then 
remaining  due  and  unpaid,  and  also  the  said  yearly  payment  or  sum 
of  £  ,  hereby  and  by  the  said  warrant  of  attorney  also  se- 

cured and  made  payable,  in  manner  and  for  the  purposes  therein  and 
hereinbefore  mentioned^  and  all  arrears  thereof  then  remaining  due 
and  unpaid,  and  all  costs,  charges,  damages,  and  expenses  whatso- 
ever, to  be  sustained  or  occasioned  by  non-payment  of  the  same  an- 
nuity, and  the  same  yearly  payment  or  sum  may  be  fiilly  paid  and 
FURTHER    satisfied.     And  this  Indenture  further  witnesseth,  that  in 
WITNESS,     pursuance  and  further  performance  of  the  said  recited  agreements  on 
t^y^T  °^  ^^  P*^  ^^  ^^^  said  {grantar)y  and  for  better  securing  the  punctual 

and  regular  payment  of  the  said  annuity  or  yearly  sum  of  £  9 

and  also  of  the  said  yearly  sum  of  £  ,  during  the  time  or 

period,  and  for  the  purposes  aforesaid.  He  the  said  (grantor)^  with 
the  privity,  consent,  and  approbation,  and  at  the  express  request  of 
the  said  (grantee)^  testified  by  his  executing  these  presents,  hath 
made,  ordained,  constituted,  and  appointed,  and  by  these  presents 
doth  make,  ordain,  constitute,  and  appoint  the  said  (receiver) 
his  receiver,  agent,  and  attorney,  in  the  name  of  him  the  said 
{grantor)j  or  otherwise  from  time  to  time  to  ask,  demand,  collect, 
and  receive,  of  and  from  the  several  lessees,  tenants,  or  occupiers  of 
all  or  any  part  or  parts  of  the  said  several  premises  hereby 
charged  with  the  payment  of  the  said  annuity  or  yearly  sum  of 
£  ,  and  also  of  the  said  yearly  sum  of  £  9 

during  the  time  or  period  and  for  the  purposes  aforesaid  the 
yearly  or  other  rents,  issues,  and  profits  of  the  same  several 
premises  and  every  part  thereof,  when  and  as  the  same  shall  be- 
come due  and  payable,  and  to  liquidate,  adjust,  and  settle  all  ac- 
counts relating  to  the  same ;  and  upon  payment  thereof  or  of  any 
part  thereof,  or  any  balance  due  in  respect  thereof,  to  make  and  give 
proper  and  effective  acquittances  and  discharges  for  the  same,  and  in 
case  of  non-payment  thereof  or  any  part  thereof,  to  take  and  use 
such  lawful  remedies  by  action,  suit,  distress,  or  otherwise,  for  the 
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nooray  of  the  same,  «8  shall  be  thought  requisite  or  expedient  in 
that  behalf)  and  for  all  or  any  of  the  purposes  aforesaid  to  nominate       Annuity. 
mid  i^ypoint  a  substitute  or  substitutes,  and  at  pleasure  to  revoke 
rach  appointment,  and  generally  to  do,  perform,  and  execute  all 
other  acts,  matters,  and  things  which  shall  be  necessary  or  deemed 
expedient  for  receiving,  collecting,  and  getting  in  the  same  rents, 
issues,  and  {nrofits  or  any  part  thereof,  as  fully  and  effectually  to  all 
intents  and  purposes  as  the  said  {grantor)  might  or  could  do  in  his 
own  person.     And  it  is  hereby  agreed  and  declared  by  and  between  Application  •£ 
the  said  parties  to  these  presents,  that  all  and  every  sum  and  sums 
«f  mon^,  rents,  issues,  and  profits  which  shall  be  received  by  the 
Mid  {reeeiver  or  attorney)  in  pursuance  of  these  presents,  after  de* 
ducting  thereout  a  reasonable  compensation  and  allowance  for  his 
trouble  and  expesuBes  in  collecting  and  recovering  the  same,  not  ex^ 
oeeding  the  sum  of  one  shilling  in  the  pound  upon  the  gross  amount 
of  the  monies  so  to  be  received,  shall  be  applied  in  die  first  place 
in  payii^,  satisfying,  and  discharging  all  arrears,  if  any,  of  the 
leveral  yearly  rents  of  the  said  sum  of  j?  ,  by  the  here- 

inbefore in  part  recited  indenture  of  lease  reserved  as  of  taxes, 
nttes,  assessments,  and  impositions  due  and  payable  for  or  in  respect 
of  the  said  several  premises,  and  also  of  the  said  annuity  of 
£  ,  charged  thereon  by  the  said  last  will  and  testa- 

ment of  the  said  (testator)  as  hereinbefore  mentioned,  and  in 
the  next  place  in  payment  and  satisfiM^tion  unto  the  said  {grantee)^ 
his  executors,  administrators  and  assigns,  of  the  said  annuity  or 
yearly  sum  of  £  hereby  and  by  the  said  warrant  of  attorney 

secured  as  aforesaid,  at  the  respective  times  and  in  manner  herein- 
before and  in  the  said  warrant  of  attorney  mentioned  and  appointed 
bt  payment  thereof,  and  all  arrears  of  the  same  annuity  which  shall 
for  the  time  being  remain  due:  and  also  in  paying  to  or  placing  in 
the  hands  of  the  said  {grantee)^  his  executors,  administrators  or 
•ssigns,  the  said  yearly  sum  of  £        durijog  the  continuance  thereof 
at  the  time  or  times  and  in  the  manner  hereinbefore  and  in  the  said 
wairant  of  attorney  also  mentioned  and  appointed  for  payment  thereof, 
and  all  arrears  of  the  same  yearly  sum  which  shall  for  the  time  being 
remain  due  or  unpaid :  and  also  in  payment  or  discharge  of  the  se- 
veral other  sums  of  money,  costs,  charges,  damages  and  expenses  which 
shall  from  tfane  to  time  be  raiseable  under  or  by  virtue  of  the  said 
warrant  of  uttomey  or  by  virtue  of  these  presents.  And  that  the  clear 
lesidtte  or  surplus  of  such  monies,  rents  and  profits  so  to  be  received 
shall  be  accounted  for  and  paid  over  unto  the  said  {grantor)  or  his 
assigns.   And  the  sud  (receiver  or  attorney)  doth  hereby,  for  him- 
lup. — vol..  II.  r 
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self,  his  heirs,  executors  and  administrators,  covenant,  promiie  and 
agree  with  and  to  the  said  {grantor)  and  his  assigns,  that  he  tbe 
said  {receiver  or  attorney)  shall  and  wiD,  from  time  to  time,  duly 
and  punctually  pay  and  apply,  in  manner,  and  for  the  several  intents 
and  purposes  aforesaid,  all  such  sum  and  sums  of  money  as  shall  be 
received  or  collected  by  him  the  said  {receiver  or  attorney)^  or  his 
substitute  or  substitutes,  under  or  by  virtue  of  the  power  or  authority 
hereinbefore  contained.  And  the  said  {grantor)  doth  hereby,  for 
himself,  his  heirs,  executors  and  administrators,  covenant,  promise 
and  agree  with  and  to  the  said  {grantee)^  his  executors,  adminis- 
trators and  assigns,  that  he  the  said  {grantor)  or  his  assigns,  shall 
not  nor  will  at  any  time  during  the  continuance  of  the  said  annuity 
hereby  and  by  the  said  warrant  of  attorney  secured  as  afore- 
said, without  the  consent  in  writing  of  the  said  {grantee)^  his  exe- 
cutors, administrators  and  assigns,  first  had  and  obtained  for  that  pur- 
pose, revoke,  alter  or  make  void  the  powers  or  authorities  hereby 
jgiven  to  the  said  {receiver  or  attorney)^  or  to  be  given  to  any  future 
receiver  to  be  appointed  as  hereinrfter  mentioned,  nor  do,  commit  or 
suffer  any  act,  matter  or  thing  whereby  the  said  {rec&rver  or  attor- 
ney)^ or  any  such  future  receiver,  may  be  obstructed  or  interrupted 
in  or  prevented  from  collecting  or  receiving  the  rents,  issues  and 
profits  of  the  said  several  leasehold  premises,  or  applying  the  same 
in  manner  and  for  the  purpose  aforesaid :  And  further,  that  if  the 
said  {receiver  or  attorney) ^  or  any  future  receiver  to  be  appointed  as 
hereinafter  mentioned,  shall  at  any  time  during  the  continuance  of 
the  said  annuity  of  £  happen  to  die,  or  shall  neglect,  refase 

or  become  incapable  to  act  in  the  execution  of  the  said  office  or  em- 
ployment of  a  receiver,  or  shall  make  default  in  the  application  of 
the  monies  to  be  received  by  him  or  them  in  manner  aforesaid,  then 
and  in  every  such  case  he  the  said  {grantor)  or  his  assigns  shall 
and  will  duly  constitute  and  appoint  such  other  proper  person  to  col- 
lect, receive  and  apply  the  said  rents,  issues  and  profits  in  manner 
and  for  the  purposes  aforesaid  as  the  said  {grantee)^  his  executors, 
administrators  and  assigns,  shall  from  time  to  time  nominate  in  that 
behalf:  And  also  that  if  he  the  said  {grantor)  or  his  assigns  shall 
in  any  such  case  refuse  or  neglect  so  to  do  for  the  space  of  fourteen 
days  next  afler  such  nomination  as  last  aforesaid,  then  and  so  often 
it  shall  and  may  be  lawful  to  and  for  the  said  {grantee)^  his  execu- 
tors, administrators  or  assigns,  to  constitute  and  appoint  some  fit 
person  to  receive,  collect  and  apply  the  said  rents,  issues  and  profits 
in  manner  and  for  the  purposes  aforesaid,  with  such  reasonabte  salary 
for  his  care,  trouble  and  expenses  as  he  or  they  shall  think  fit. 
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Pbovided  neve&theless,  and  it  is  hereby  expressly  declared  and  . 
agreed,  that  the  said  (receiver  or  attorney)^  or  any  future  receiver       -^^'^y- 
to  be  from  time  to  time  appointed  as  aforesaid,  shall  not  enter  into  _     . 

-  •  i»t  .  t  n         o   \  "t  11  Receiver  not  to 

the  receipts  of  the  rents,  issues  and  profits  of  the  said  several  lease-  act  tui  arrears 
hold  premises  hereby  charged  with  the  payment  of  the  said  annuity  '"*^"^™^ 
of  <£^  ,  and  the  said  yearly  payment  or  sum  of  d^  during 

the  t^rm  or  period,  and  for  the  purposes  aforesaid,  or  otherwise  inter- 
fere or  intermeddle  therewith,  unless  and  until  the  same  annuity,  or' 
some  part  thereof,  or  the  same  yearly  payment,  or  some  part  thereof, 
shall  be  in  artear  and  unpaid  for  the  space  of  twenty-eight  days  next 
after  some  or  one  bf  the  days  or  times  hereinbefore  appointed  for 
payment  thereof  respectively,  any  thing  hereinbefore  contained  or 
implied  to  the  contrary  in  anywise  notwithstanding.   And  it  is  here-  Not  to  be  an- 
by  also  declared  and  agreed,  that  the  said  [receiver  or  attorney),  his  cidentallossetr 
executors,  administrators  or  assigns,  and  such  fiiture  receiver  to  be 
appointed  as  aforesaid  respectively,  shall  not  be  answerable  or  ac- 
countable for  any  more  monies  than  they  respectively  shall  actually 
receive,  nor  for  any  misfortune,  loss  or  damage  which  may  happen  in 
or  about  the  execution  or  performance  of  the  trusts,  powers  and  au^*- 
thorities  in  them  respectively  vested  or  reposed,  except  the  same  shall 
happen  through  their  respective  wil&l  neglect  or  default,  and  that 
they  respectively  shall  and  may,  out  of  the  trust  monies  which  shall 
come  to  their  respective  hands  in  the  first  place,  deduct  and  retain 
to,  and  reimburse  themselves  respectively,  all  such  costs,  charges, 
fees,  poundages  and  expenses  as  they  respectively  shall  pay,  sustain, 
expend  or  be  reasonably  entitled  to,  in^r  about,  or  by  reason  of  the 
execution  and  performance  of  the  trusts,  powers  and  authorities  afore- 
said, pr  in  relation  thereto.     And  (1)  the  said  {grantor)  doth  here-  Covenant  by 
by,  for  himself,  his  heirs,  executors  and  administrators,  also  covenant  tiUe,  &c. 
and  agree  with  the  said  {grantee),  his  executors,  administrators  and 
a8signs,in  manner  following,  (that  is  to  say)  that  the  said  hereinbefore 
recited  indenture  of  lease  is  a  good,  valid  and  effectual  lease  ot  and 
for  the  premises  therein  comprised,  and  thereby  granted  and  de- 
mised, and  not  forfeited,  avoided  or  avoidable ;  and  that  the  yearly 
rent  reserved  and  made  payable  by  the  same  indenture  of  lease,  and 
all  taxes,  rents  and  assessments  for  or  in  respect  of  the  same  lease- 
hold premises,  and  aliSo  the  said  annuity  of  £  by  the  said  will 


( 1  ]  If  the  premises  be  freehold  or  copyhold  these  covenants  for  the  Fretholds,  &c. 
title,  &C.  must  of  course  be  made  to  accord ;  as  to  which,  if  freeholds, 
cnte^Yoh  I.  p.  516. ;  if  copyholds,  post.  Covenant. 
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of  the  8aid  {testator)  given  as  aforesaid  to  the  said  A.  B.  ha^  beea 
respectively  paid  and  discharged,  and  the  covenants  and  agreements  k 
the  said  indenture  of  lease  contained  have  been  dnly  performed  and 
kept  up  to  the  day  of  the  date  of  these  presents :  and  that  he  die  said 
(grantor)  shall  and  will,  during  the  continuance  of  the  said  imnuity 
of  £  hereby  and  by  the  said  warrant  of  attonmey  secured  as 

aforesaid,  well  atid  truly  pay  the  said  several  annuities,  rents,  tates 
and  assessments,  and  annuity  of  <f      .  ,  and  perform  the  cove- 

nants and  agreements  in  the  said  indenture  of  lease  reserved  and  con* 
tained.  And  also  that  he  the  said  {graT^ar)  now  hatih  in  lumsclf 
good  right,  full  power,  and  lawAil  and  absolute  acrthority  to  charge 
the  said  annuity  of  £  ,  and  also  the  said  yearly  pajrment  of 

£  ,  during  the  term  or  period,  and  for  the  pui^ses  afore- 

said, and  the  arrears  thereof  respectively,  and  the  said  powers  and 
remedies  for  recovering  and  repelling  the  payment  therec^  respect 
ively,  upon  all  and  singular  the  said  leasehold  premises  hereinbefore 
mentioned,  and  hereby  charged  therewith :  Akd  ficrthet,  that  he  llie 
said  (gra>ntor)  and  all  other  persons  lawAiUy  and  rightiully  clahn- 
ing,  or  who  shall  or  may  have  or  rightBiUy  claim,  any  estate,  tide, 
trust,  charge  or  interest,  either  at  law  or  in  equity,  in,  tt>,  upon  or 
out  of  the  said  leasehold  premises  hereby  charged  with  the  payment 
of  the  said  annuity  of  £  ,  and  of  the  said  yearly  sum  of 

£  ,  during  the  term  or  period,  and  for  the  purpose  afore^ 

said,  or  the  arrears  thereof  respectively,  or  any  of  the  same  lease- 
hold premises,  or  any  part  thereof  respectively,  by,  through,  "firom  or 
under  or  in  trust  for  him,  or  hyj  from,  through  or  under  the  said 
(t^stator)^  his  late  father,  deceased,  or  with  or  through  their  or  ei- 
ther of  their  means,  default,  consent,  privity  or  procurement,  except 
as  to  the  encumbrances  aforesaid,  as  mentioned  in  the  said  recited 
will,  shall  and  will  from  time  to  time,  tend  at  all  times  during  the 
continuance  of  the  same  annuity,  at  the  request  of  the  said 
(grantee)^  his  executors,  lidministratdr^  or  assigns,  but  at  the  costs 
and  charges  of  him  the  said  (grantor)^  make,  do  and  execute,  or 
Ciiuse  or  procure  to  be  made,  done  and  executed,  all  such  actis,  deeds, 
matters  and  things  in  the  law  whatsoev^,  fdr  the  better  or  more  sa- 
tisfactorily subjecting  and  charging  the  same  leasehold  premises  and 
every  part  thereof,  to  and  with  the  payment  of  the  said  annuity  of 
£  and  said  yearly*  sum  of  £  during  the  term  or 

period,  and  for  the  purpose  aforesaid,  and  of  all  arrears  of  the  same 
annuity  and  yearly  sum  respectively,  or  either  of  them,  as  by  him 
the  said  (grantee!)^  his  executors,  administrators  or  assigns,  or  her 
or  their  counsel  in  law  shall  be  reasonably  advised  aihd  required : 


OaAlOB. 
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And  further,  that  he  said  {grantor)  shall  and  will  at  all  times  . 
during  the  continuance  of  the  said  annuity  or  yearly  sum  of  £  "^' 

hereby  and  by  the  said  warrant  of  attorney  secured  as  aforesaid,  in-  q^^^^^  ^^ 
sure  or  cause  to  be  insured  the  leasehold  premises,  or  such  parts  keeppremiaes 
thereof  as  are  capable  of  destruction  or  damage  by  fire,  against  abci-      "'^  ' 
dent  by  fire,  in  the  principal  sum  o£  £  at  least,  in  the 

or  such  other  public  office  or  offices  in  London  or  West- 
minster as  the  said  (graniee),  his  executors,  administrators  or  as- 
signs, shall  from  time  to  time  require  and  direct,  and  shall  and  will 
from  time  to  time  produce  the  policy  or  policies  of  such  insur- 
ance,  and  all  receipts  for  premiums  thereqn,  unto  him  or  them,  at 
his  or  their  request ;  and  in  case  the  same  premises,  or  any  of  them 
or  any  part  thereof,  shall  happen  to  be  burnt  down  or  damaged  by 
fire,  shall  and  will  forthwith  apply  the  sum  or  sums  of  money  to  be 
recovered  on  such  policy  or  policies,  in  rebuilding  or  repairing  and 
reinstating  the  same ;  and  that  in  case  at  any  time  during  the  pe- 
riods last  aforesaid  the  said  {grantor}  shall  neglect  to  insure  the 
said  premises  in  the  manner  aforesmd,  or  to  produce  the  said  policy 
or  policies  and  receipts,  or  either  of  them,  it  shall  and  may  be  law- 
ful to  and  fi)r  the  said  {grantee)^  his  executors,  administrators  or 
assigns,  to  insure  the  same  premises  in  or  for  the  same  or  any  less 
sum,  and  for  any  such  term  as  he  or  they  shall  think  proper ;  and 
that  all  sum  and  sums  of  money  which  shall  be  paid  by  him  or  them 
in  making  or  keeping  on  foot  any  such  insurance,  together  with  1^^ 
interest  thereon  from  the  time  of  advancing  the  same,  shall,  to  the 
extent  of  the  sum  of  £  ,  but  not  further  (1),  be  a  charge 

and  chargeable  upon  the  said  leasehold  premises,  and  shall  or  may 
be  raised,  paid,  reimbursed  and  deducted  from  and  out  of  the  rents 
and  profits  thereof:  And  also  that  he  the  said  {grantor)  shall  and  Grantor  will  ap< 
will,  at  any  time  or  times  and  from  time  to  time  hereafter,  at  the  re-  ^QMOffioe.*' 
quest  and  expense  of  the  said  {grantee),  his  executors,  administra- 
tors or  assigns,  attend  in  person  at  the  Assurance  Office, 
or  any  other  public  office  or  offices  in  London  or  Westminster  for 
insurances  on  lives,  and  transmit  to  the  said  office  or  offices  all  ne- 
cessary and  other  vouchers  and  certificates  which  may  be  reasonably 
rcqinred,  of  the  state  of  the  health  of  the  said  {grantor),  and  also 
notice  of  any  change  c£  his  present  or  any  future  residence ;  and  also 


(1)  It  might  be  doubted  If  the  sum  were  not  limite4  b  a  given  amount^  Stamp. 
iw'hether  it  might  not  subject  the  deed  to  the  stamp  duty  payable  for  an 
indefinite  sum,  seepdst.  Vol.  IIL  **  Stamp." 
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do  and  cause  to  be  done,  and  permit  and  suffer  any  other  act,  matter 
jjnnuiiy.  ^^  thing  which  shall  or  may  be  necessary  or  reasonably  required,  to 
enable  the  said  (grantee) ,  his  executors,  administrators  or  assigns, 
at  his  or  their  own  costs  and  charges,  to  effect  and  keep  on  foot  one 
or  more  policy  or  policies  of  insurance  upon  the  life  of  the  said 
(grantee)  for  any  sum  or  sums  of  money  not  exceeding  in  the  whole 
the  sum  of  £  (the  consideration  for  the  annuity) :  And  fiir- 

ther,  that  in  case  the  said  (grantor)  shall  at  any  time  hereafter  be 
minded  or  intend  to  go  upon  or  beyond  the  seas,  he  the  said  (gratis 
tor)  shall  and  will  give  previous  notice  of  his  intention  in  that  behalf 
unto  the  said  (grantee)  ^  his  executors,  administrators  or  assigns,  and 
shall  and  will,  upon  demand,  reimburse  and  repay,  or  cause  to  be 
reimbursed  to  him  or  them,  all  such  extraordinary  premiums,  fees  ai|d 

^  expenses  whatsoever  as  he  or  they  shall  or  may  pay,  expend,  or  be 

put  unto,  in  or  about  effecting,  renewing,  or  keeping  on  foot  any  such 
policy  or  policies  of  insurance  as  aforesaid,  by  reason  or  in  conse- 
quence of  the  said  (grantor)  going  upon  or  beyond  the  seas  as  afore-^ 
said ;  and  in  default  thereof,  the  same  shall  be  a  charge  upon  the 
secured  premises,  in  like  manner  as  any  premium  or  sum  to  be  paid 
by  the  said  (grantor)  for  insuring  the  said  premises  against  loss  by 
fire,  as  is  hereinbefore  charged  thereupon,  to  an  extent  not  exceeding, 
together  with  the  last  mentioned  sum,  the  sum  of  £  ,  but 

Judgment  nmi    not  fiirthcr  (1)  :  And  it  is  hereby  ftirther  declared  and  airreed,  by 

not  be  reviTcd.  __  :  ."^  ,.,„, 

and  between  the  parties  to  these  presents,  that  it  shall  not  be  neces- 
sary for  the  said  (grantee)^  his  executors,  administrators  or  assigns, 
to  revive  or  cause  to  be  revived  the  said  judgment^  or  do  any  act, 
matter  or  thing  to  keep  the  same  on  foot,  notwithstanding  the  same 
judgment  shall  be  entered  of  record  for  the  space  of  one  year  or  up- 
wards ;  and  that  the  said' (^ran^or),  his  heirs,  executors  or  adminis- 
trators shall  not  nor  will  have  or  take,  or  by  any  ways  or  means 
whatsoever  attempt  to  have  or  take  any  advantage  of  the  want  of  the 
said  judgment  being  reeved  or  kept  on  foot,  i^nd  that  if  he  or  they 
shall  attempt  so  to  do  by  action,  motion,  or  other  legal  proceeding 
whatsoever,  this  present  agreement  shall  or  may  be  pleaded  or  shewn 
in  lieu  thereto,  any  rule  or  practice  of  the  coiurts  thereof  in  anywise 
puTCharfiJtfie  notwithstanding.  Provided  nkveetheless,  and  it  is  hereby  lastly 
annuity.  agreed  and  declared  by  and  betweeA  the  said  parties  to  these  pre- 

sents, that  in  case  the  said  (grantor)  shall  at  any  time  hereafter 
during  the  continuance  of  the  said  annuity  of  £  hereby  and 


(1)  See  ante,  p.  269,  n.  (1). 
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by  the  said  warrant  of  attorney  secured  as  aforesaid,  be  desirous  of  _^^*^ 
repurchasing  the  same  annuity,  and  of  such  his  desire  shall  give  ^^""^^' 
three  calendar  months'*  notice  in  writing  to  the  said  {grantee)^  his 
executors,  administrators  or  assigns,  and  shall  at  the  expiration  of 
the  said  notice  well  and  truly  pay,  or  cause  to  be  paid  imto  the  said 
(grantee),  his  executors,  administrators  or  assigns,  the  sum  of 
£  of  lawful  money  of  Great  Britain,  as  the  consideration 

for  such  repurchase,  or  in  lieu  of  such  notice,  shall  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  (grantee),  his  executors,  ad- 
ministrators or  assigns,  the  amount  of  one  quarterly  payment,  at  the 
consideration  of  the  same  annuity,  in  addition  to  the  sum  of  £ 
as-the  consideration  for  such  repurchase,  together  with  all  arrears  of 
the  said  annuity  then  due,  including  a  proportionate  part  of  the 
growing  payment  thereof  computed  to  the  time  of  such  repurchase ; 
and  also  do  and  shall  pay,  satisfy  and  reimburse  all  such  costs, 
charges  and  expenses  as  shall  or  may  have  been  incurred  or  sus- 
tained by  reason  or  in  consequence  of  any  default  in  payment  of  the 
same  annuity,  or  in  or  about  the  exercise  or  execution  of  all  or  any  of 
the  trusts,  powers  and  authorities  hereby  declared  and  created  for 
securing  and  enforcing  the  payment  and  recovery  thereof,  then  and 
in  that  case  the  said  (grantee),  his  executors,  administrators  and 
assigns,  shall  and  will  accept  and  take  the  said  sum  or  sums  of 
£  as  and  in  full  for  the  price  or  consideration  of  such  re- 

purchase of  the  said  annuity  or  yearly  sum  of  £  hereby 

and  by  the  said  warrant  of  attorney  secured  as  aforesaid,  and  there- 
upon the  same  annuity  and  the  covenants  hereinbefore  contained, 
and  the' several  trusts,  powers  and  authorities  hereby  declared  and 
created  for  securing  the  payment  thereof,  and  all  other  securities  for 
the  same  annuity,  shall  respectively  thenceforth  cease  and  deter- 
mine ;  and  the  said  (grantee),  his  executors,  administrators  or  as- 
'  signs  shall  thereupon,  at  the  request  and  expense  of  the  said  (gran- 
tor),  acknowledge  satisfaction  on  the  record  of  the  judgment  to  be 
entered  up  under  the  said  recited  warr^t  of  attorney,  anything 
hereinbefore  contained  to  the  contrary  thereof  in  anywise  notwith- 
standing.    IN  WITNESS,  &c. 


272  PRECEDENTS   m  [CLASS  O. 


Jnnnitif, 


Rider  (A). 

Opinions  on  the  preceding  Precedent 
Opinions  on  the       After  the  preceding  charcce  had  been  made  under  the  opinion  of 

w>OV9  CU6*  L  D  o  *■ 

a  gentleman  at  the  bar,  a  question  arose  as  to  its  validity  by  reason 
of  the  clause  of  forfeiture  annexed  to  the  bequest  in  the  will  on 
alienation  (see  ante,  p.  257-)  ;  upon  which  the  following  opinions  were 
given  on  an  application  by  the  grantor  for  obtaining  a  further  stuft 
upon  the  premises.  / 


The  opinion  of  Mr.  B . 

I  am  of  opinion  Mr.  »  cannot  make  a  satisfactory  title.    The 

case  of  Doe  v.  Hawke,  2  Anst.  481,  seems  to  be  an  authority  to  support 
a  conditional  limitation,  like  the  present  of  a  leasehold ;  and  I  infer  from 
the  case  of  Brandon  v.  Robinson,  18  Ves.  429,  that  where  there  is  a  gift 
over  in  abridgement  of  the  estate  first  given,  that  may  take  effect,  on 
breach  of  a  condition  against  alienation.  I  would  not,  however,  be  under- 
stood to  give  a  positive  opinion  on  the  subject ;  and  see  Mr.  Butler's  note 
in  his  edition  of  Fearne,  p.  249.  But  if  the  question  be  doubtful,  a  mort- 
gagee, who  oueht  not  to  incur  any  risque,  cannot  be  advised  to  accept 
the  title. 

.    Lincoln's  Inn,  Jan.  7,  1834. 


The  opinion  of  Mr,  H- 


Two  questions  arise  out  of  P.  D/s  Will. 

1.  Whether  the  condition,  in  restraint  of  alienation,  is  valid  in  law; 
and  if  so, 

2.  Whether  what  is  proposed  to  be  done  would  be  a  breach  of  it. 

I  think  this  too  doubtful  a  case  for  a  prudent  party  to  act  upon.  Ac- 
cording to  the  letter  of  the  text  in  Co.  Litt.  223.  a.  the  condition  is  bad ; 
but  Tquestion  whether  the  passage  is  not  to  be  understood  of  an  in- 
definite restraint  of  alienation,  as  it  is  elsewhere  settled,  that  alienation 
may  be  restrained  for  a  certain  period,  2  Leon.  38  and  82.  3  Leon.  182; 
which  is  a  ground  for  holding  the  condition  in  this  case  valid,  because  it 
imposes  not  a  general  and  unlimited  restraint  on  alienation,  but  one 
which  is  circumscribed  in  duration  to  the  life  of  the  first  devisee,  and  it 
is  within  the  limits  allowed  for  executory  devises. 
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If  that  be  not  so,  I  tbisk  that  a  charge  of  an  aiNMiity  od  the  pvopot^  _ 
would  be  a  diapoeiog  of  it  within  the  words  of  the  coBditioD,  and  coo*  '^"'^y* 
lequently  a  breach  which  would  defeat  the  ailniiitaot*s  title ;  3  Leon. 
82, 3  LeoD.  182 ;  and  if  not*  that  it  would  be  a  very  uasafe  aecurity,  asid 
it  would  be  no  protection  against  an  execuliea  at  the  instance  of  a  judg* 
meat  creditor,  who  might  leisa  the  lease  and  sell  it  over  the  head  q£  the 
grtntec  of  the  atumity. 

lincoln't  Ipo,  8S  Jaa.  ItM. 


OfinUm  of  the  preaent  Editor. 

I  have  perused  the  will  of  Mr.  P.  D.,  the  iroft  of  annuity  deed  granted 
to  Mr.  It.,  and  the  opinion  of  Mr.  B.  and  Mr.  H.  thereupon ;  I  could 
have  wished  to  have  had  an  opportunity  of  perusing  the  opinion  I  formerly 
gave  upon  Mr.  D.'s  will,  that  I  might  have  examined  the  authorities  in 
rapport  of  ity  which  in  my  present  state  of  illness  I  am  not  able  to  search 
for. 

The  validity  of  the  annuity  resolves  itself  into  three  points^  first, 
generally,  whether  a  charge  upon  premises  can  be  construed  into  a  dis- 
potal  of  them;  secondly,  if  it  can,  whether  the  particular  deed  in  ques- 
tion be  simply  a  charge  or  an  alienation  of  them ;  and  thirdly  (which 
indeed  might  have  been  first  considered),  whether  the  condition  in  the 
will  be  in  itself  good  or  not. 

1.  Upon  the  first  of  these  points  I  am  clearly  of  opinion,  that  a  meee 
charge  of  lands,  according  to  the  received  legal  as  well  as  common  ac- 
cq>tation  of  words,  cannot  be  interpreted  to  mean  a  disposal  of  them — 
that  a  mortgage  of  the  premises  would  have  been  a  disposal  of  them,  I 
entirely  agree  with  Mr.  B.,  because  a  mortgage  is  a  convejrance  and 
actual  parting  with  the  premises  to  the  mortgagee,  subject  only  to  a  re- 
daioer  oa  certain  conditions ;  but  a.  charge  upon  is  not  a  conveyance  or 
psrting  with  the  premises,  but  only  the  imposidon  of  a  burthen  upon 
them  in  the  hands  of  the  person  changing ;  a  charge,  necessarily,  imply- 
ing the  thing  charged  to  remain  in  the  possession  of  die  person  by  whom 
the  charge  is  made;  and  even  supposing  that  a  charge  upon  lends  could 
be  construed  to  operate  as  a  transfer  of  them,  yet  the  transferree  would 
(subject  only  to  the  charge)  be  a  trustee  for  the  person  charging,  and 
the  beneficial  and  substantial  ownership  still  remain  in  him* 

2.  On  the  second  point  I  am  equally  clear,  that  the  annuity  deed  from 
Mr.  P.  H.  D.  to  Mr.  R.,  can  operate  as  a  ^harge  only,  and  not  a  disposal 
of  the  premises  bequeathed  to  him.  This  deed,  afler  reciting  the  will  of 
the  testator,  and  particularly  noticing  >he  clause  of  forfeiture  (by  which 
it  evidently  appears  that  he  did  not  intend  to  commit  an  act  of  forfeiture), 
states  it  to  be  the  agreement  of  the  parties  that  a  fund  should  be  raised 
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^  for  securiog  the  annuity  by  means  of  the  premises,  if  default  sboald  be 
Annuity.       made  personally  by  the  grantor ;  that  the  premises  should  be  charge- 
"  able,  not  absolutely  and  at  all  events  but  as  a  collateral  and  further  secu- 

rity, only  in  case  the  other  should  fail.  The  purchase  money  for  the  an- 
nuity is  moreover  declared  to  be,  as  to  a  considerable  part,  for  the  par> 
pose  of  putting  the  premises  in  repair. — ^The  deed  then  proceeds  to  de- 
clare that  the  premises  shall  stand,  remain,  and  be  a  security  for,  and 
chargeable  with,  the  arrears  of  the  annuity  during  its  continuance ;  then 
follows  the  usual  power  of  distress ;  but  it  is  observable  that  there  is 
no  demise  or  parting  with  the  premises  to  a  trustee  or  otherwise,  as  in 
the  common  case  of  annuity  deeds,  nor  is  there  even  any  power  for 
the  grantee  to  enter  and  receive  the  rents  of  the  premises,  should  the 
annuity  be  in  arrear :  in  what  respect  then  can  the  premises  be'  said  to 
parted  with  or  disposed  of? 

S.  On  the  third  and  last  point  I  am  strongly  disposed  to  think,  that 
the  condition  annexed  to  the  bequest  in  Mr.  D.'s  wiH,  is  in  itself 
wholly  void,  for  per  Lit.  sec.  S60.  '*  if  a  feoffment  be  made  upon  thii 
condition  that  the  feoffor  shall  not  alien  to  any,  this  condition  is 
void,'*  and  Lord  Coke,  in  his  commentary  upon  this  section,  adds, 
**  and  so  if  a  man  be  possessed  of  premises  for  years,  or  of  a  horse  or  any 
other  chattel  real  or  personal,  and  give  or  sell  his  whole  property  therein 
upon  condition  that  the  donee  or  vendee  shall  not  alien  the  same,  the  con- 
dition is  void  ;**  neither  of  which  positions  has  lord  Nottingham,  or  either 
of  the  later  learned  editors  of  those  commentaries,  attempted  to  con- 
trovert :  I  must  therefore  repeat  the  opinion  I  have  before  given,  that  no 
forfeiture  has  been  incurred  by  Mr.  D.  of  the  premises  bequeathed  to  him, 
and  that  the  annuity  granted  to  Mr.  R.  is  well  secured  upon  them. 

Lincoln*!  Inn,  Feb.  S,  1BS4. 


N.B.  The  question  was  afterwards  referred  to  one  of  the  Masters  in 
Chancery,  on  a  bill  filed  against  the  annuitant,  and  the  Master  reported 
his  opinion  to  be  that  no  forfeiture  had  been  incurred,  and  consequently 
that  Mr.  D.  was  enabled  to  make  a  good  title  to  a  new  grantee ;  which 
opinion  was  acquiesced  in. 
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No.  CCLXXVIIL 

*i  Charge  by  Churchwardens  upon  the  Church  Rates,  of  a  sum 
hoTTOwedfor  Building  a  Chapel  or  Church  (1).  . 


Whibeas  hifi  Majesty^s  commissioners  for  building  new  churches, 
acting  under  the  authority  of  and  in  pursuance  of  the  provisions  con- 
tamed  in  the  several  acts  passed  for  the  building  and  promoting  the 
bmlding  of  churches  in  populous  parishes,  or  A.  B.  of  , 

and  C.  D.  of  ,  have  [recite  shortly  the  loan  and  drcum- 

dances^  and  terms,  SfcJ]  We  thebefoe^  or  I  A.  B. 
bebg  of  the  church  [or  chapel]  wardens  of  [describe  them\ 

Do  by  these  presents  charge  the  said  {describe  the  place  or  parish"] 
vitfa  the  said  sum  o(  £  ,  and  with  the  re-payment  thereof 

according  to  the  terms  and  conditions  above  stated ;  and  do  hereby, 
in  pursuance  of  the  provisions  of  the  said  acts,  or  some  or  one  of 
tbem,  declare  that  the  said  sum  of  £  is  and  shall  continue 

to  be  chargeable  and  charged  upoiKthe  church  [or  chapel]  rates  now 
raised  or  hereafter  to  be  raised  in  the  [parish,  &c.]  until  tho'said 
sum  of  jE^  ,  together  with  the  interest,  is  fblly  re-paid  ac- 

cording to  the  terms  and  conditions  above  set  forth.     WITNESS, 


CBMMI. 


Chiurdi  Sai0i 
{buUding 
church). 


(1)  Bv  Stat.  3  Geo.  4.  c.  72.  (sect.  5.)  sums  lent  in  pursuance  of  that  ^  Geo.  4.  cTS. 
act  for  the  building  of  any  church  or  chapel  shall  be  chargeable  upon 
the  church  rates  of  the  parish  or  place,  or  upon  rates  to  be  created 
for  that  purpose ;  and  the  church  or  chapel  wardens  of  such  parish  or 
place  are  authorised  and  required  to  declare  every  such  loan  to  be 
chargeable  and  charged  thereupon,  by  any  instrument  to  the  e£Fect  of  that 
above  given,  or  as  near  thereto  as  the  nature  of  the  case  will  admit  or 
the  circumstance  of  the  case  shall  require. 


\*  It  la  declared  by  the  act  of  S  Geo.  4.  c  72.  that  ^*  no  deed  of  ^ih  Ko  ttanp. 
or  grant,  security,  contract,  agreement,  deed,  conveyance^  or  other  m- 


Btrument  made  for  the  paq>08e8  of  that  act  or  the  acta  therein  recited 
(58  Geo.  S.  c.  46.  59  ib.  c.  1S4<.)»  or  for  any  other  of  the  purpoaeSi  or 
under  any  of  the  provisions  of  either  of  those  acts,  or  for  carrying  into 
execution  any  of  the  powers^  authorities,  regulations,  purposes,  or  pro- 
visions therein  mentioned  or  contained,  shall  be  subject  to  any  of  the 
duties  upon  stamped  vellum,  parchment  or  paper." 


J 
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No.  CCLXXIX. 

*i  Charge  by  way  of  Mortgage  of  Comity  Rates  for  building  or 
repairing  a  County  Gaol  or  House  of  Correction  (1). 


Ws  A.  B.  one  of  his  Majesty^s  justices  of  the  peace  and  chainnan 
of  the  court  of  quarter-sessions  of  the  peace  for  the  county  of,  &c« 
[<u  the  case  shall  be']  holden  at  the  day  of 

C.  D.  and  £.  F.  esquires,  two  other  of  his  Majesty^s  justices  of  the 
peace  acting  for  the  said  county,  &c.  and  assembled  in  the  said  court, 
in  pursuance  of  the  power  to  us  given  by  an  act  passed.in  the  twenty- 
fiyorth  year  of  the  reign  of  his  Majesty  King  George  the  Third,  inti^ 
taled,&c.  [m^er^^A^Mfeof^A^oc^],  do  hereby,  in  open  court,  mort- 
gage and  charge  all  the  rates  to  be  raised  within  the  said  county,  &c. 
[(u  the  case  shall  be],  under  the  description  of  county  rates  by  the 
Iswg  now  in  being,  with  the  payment  of  the  sum  oi  £  f 

which  G.  H.  of  hpih  proposed  and  agreed  to  lend,  and 

hath  now  actually  advanced  and  paid  towards  defraying  the  expenses 
of  bcdlding,  repairing,  &c.  [as  the  case  shall  be]  the  house  of  cor- 
KctEon  for  the  said  county,  &c.  And  we  do  hereby  confirm  and 
otablish  the  same  unto  the  said  G.  H.,  his  executors,  administrators, 
snd  asrigns,  for  securing  the  re-payment  of  the  sum  of  £ 
and  the  interest  agreed  upon  for  the  same,  after  the  rate  of 


(])  By  the  24  Geo.  S.  c.  54.  relative  to  the  repairing  and  building  s4  0co.8.  e.  64 
of  county  gaols  (sect.  9.}>  and  ib.  c.  55.  relative  to  houses  of  correction  and  55, 
(sect.  2.),  the  justices  (assembled  at  the  quarter-sessions)  are  em- 
IMwered  to  borrow  money  upon  credit  of  the  county  rates,  from  time  to 
time,  for  the  purposes  of  those  acts,  by  an  instrument  in  the  form  and  to 
the  effect  of  tnat  above  given,  any  sums  of  money  not  less  than  £50  nor 
exceeding  ;SlOO  each  time/ at  legal,  or  lower  interest,  as  to  them  or  the 
major  part  of  them  (such  major  part  not  being  less  than  five)  shall  seem 
expedient. 
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^  per  oentmn  per  annum ;  and  do  order  the  treasurer  for  such  county 
/^SSvmilL  ^  pl'^^^*  ^  other  person  [as  the  case  shcM  require]^  to  pay  the  in- 
terest  of  the  said  sum  of  £  half-yearly,  as  the  same  shall 

become  due,  until  the  principal  shall  be  discharged  pursuant  to  the 

directions  of  the  said  act. 
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No.  CCLXXX. 

*i  Charge  upon  County  Rates  far  building  a  Haiue  of  Reception 

for  Lttnatiea  (1). 


We  a.  B.  one  of  his  Majesty^s  justices  of  the  peace  and  chairman 
of  the  court  of  quarter-sessions  of  the  peace  for  the  county,  &c. 
[as  the  case  shall  bel  holden  at  the  day  of  , 

C.  D.  and  £.  F.  esquires,  two  other  of  his  Majesty^s  justices  of  the 
peace  acting  for  the  said  county,  &c.  and  assembled  in  the  said  court 
in  pursuance  of  the  powers  to  us  given  by  an  act  passed  in  the  forty- 
eighth  year  of  the  reign  of  his  Majesty  King  George  the  Third,  in- 
tituled, &c.  [here  insert  the  title  of  the  acf]^  do  hereby,  in  open 
court,  mortgage  and  charge  all  the  rates  to  be  raised  within  the  said 
county,  &c.  [as  the  case  shall  be^  under  the  description  of  county  rates 
by  the  laws  now  in  being,  with  the  payment  of  the  sum  of  ^  y 

which  G.  H.  of  ,  hath  proposed  and  agreed  to  lend  and 

h«th  now  actually  advanced  and  paid,  towards  de&aying  the  expenses 
of  purchasing  lands,  for  building,  repairing,  &c.  [as  the  case  shali  be'\ 


Qmniy  RtUm 
{hmaiic  tujf- 

ium). 


(I )  By  the  stat.  48  Geo.  S.  c.  96.  it  is  provided  (sec.  S.}^  that  when  it  48  Oeo.S.  c  96. 
shall  appear  by  the  report  of  the  visiting  justices  that  the  charge  of 
carrying  that  act  into  execution  for  the  purposes  therein  mentioned, 
will  exceed  one  half  of  the  amount  of  the  ordinary  annual  assessment 
for  the  county  rate  (computing  upon  an  average  of  the  last  five  years), 
ihe  justices  assembled  at  the  quarter-sessions  may  borrow  upon  the 
credit  of  the  said  rates,  by  an  instrument  in  the  form  or  to  the  effect  of 
that  liere  given,  any  sum  not  less  than  ^50  at  any  one  time,  at  legal 
or  lower  interest,  as  to  the  major  part  of  such  justices  (such  major  part 
being  five  at  the  least)  shall  appear  necessary ;  and  which  instrument, 
signed  by  the  chairman  and  two  or  more  j\istices,  shall  be  a  sufficient  « 

security  for  the  sums  so  borrowed  and  the  interest  thereof;  and  shall  be 
assignable  at  pleasure  by  the  mortgagee  or  his  assignees,  ioiies  quotiesy 
he  signing  his  name  on  the  back  thereof.  And  sec.  10.  directs  that  pro- 
vision shall  be  made  for  payment  of  the  monies  borrowed  out  of  the  rates 
chargeable  therewith,  within  a  period  not  exceeding  fourteen  years. 


eso 
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). 


the  lunatic  asylum  of  the  said  county,  8ec.  [or  the  united  counties  of, 
8ec.  aa  the  case  shall  be] ;  and  we  do  hereby  confirm  and  establish 
the  same  unto  the  said  G.  H.,  his  executors,  administrators,  and  as- 
signs, for  securing  the  re-payment  of  the  said  sum  of  JS 
and  interest  for  the  same  after  the  rate  of  per  centum  per 

annum,  and  do  order  the  treasurer  for  such  county,  &c.  or  other  per- 
son [(u  the  case  shaU  6e]  to  pay  the  interest  of  the  said  sum  of 
£  half-yearly  as  the  same  shall  become  due,  until  the  prb- 

cipalshaH  be  discharged,  pursuant  to  the  direetions  of  the  said  act 

{Chairman). 

(two  Justices.) 
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No.  CCLXXXI. 

*A  Charge  (1)  of  a  Bond-Debt  an  real  Property  by  Indorsement  on 

the  Bond  and  deposit  of  title  deeds. 


cHAmai* 


Dtbt, 


To  ALL  TO  WHOM  IT  MAY  coNCEEN,  Ki^Tow  TE,  that  I  the  within 
named  (obligor)  having  deposited  the  title  deeds  of  or  relating  to  my 
freehold  and  leasehold  estates  situated  at,  &c.  for  better  securing  the 
payment  of  the  within  mentioned  sum  of  £  ,  Do  hereby 

charge  and  make  chargeable  all  and  every  my  said  freehold  and  lease- 
hold estates  with  the  payment  of  the  said  sum  of  £  and  in- 
terest, at  the  time  and  in  the  manner  in  or  by  the  condition  of  the 
within  written  bond  mentioned  for  payment  of  the  same.  And  do 
also  promise  and  agree  for  myself,  my  heirs,  executors,  and  adminis- 
trators, that  I  and  them  shall  and  will  at  the  request  of  the  within 
named  {obligee)^  his  executors,  administrators,  or  assigns,  make,  do, 
and  execute,  at  my  or  their  expense,  all  such  further  acts,  convey- 
ances and  assurances  in  the  law  as  shall  be  requisite  for  the  more 
effectually  ch«rging  or  making  liable  the  said  premises  with  the  pay- 
ment thereof  in  such  manner  as  the  counsel  in  the  law  of  the  said 
(xMigee),  his  executors,  administrators,  or  assigns,  shall  reasonably 
advise.     As  WITNESS  my  hand,  this            day  of 


(1)  See  notes  in  No.  CCLXXXVL  post.  p.  300,  also  ante,  Mod.  Cbaige. 
Pa£€.  Vol.  I.  p.  1,  3d  Ed. 


%*0  The  ad  valorem  stamp,  (if  not  exceeding  £  2)  being  impressed  on  Stamp. 
the  bond  accompanying  the  deposit  of  deeds,  the  common  deed  stamp 
only  will  be  necessary  upon  the  above  instrument. — See  post.  Vol*  HI. 
"Stamp/' 
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No-  CCLXXXIl. 

*A  Charge  of  an  Annuity  to  an  intended  Wife  by  way  of  Jdio- 

tiirey  by  owners  of  the  Inheritance  (1). 


Thu  Ikdgntuae  made  the  day  of  ,  in  th^ 

year  of  the  reign,  &c.  and  in  the  year  of  our  Lord  16 
Between  {intended  husband)  formerly  of  the  Island  of 
in  the  West  Indies,  but*  now  o^  &c.  of  the  first  part,  {intendr 
ed  wife)  of,  &c.  of  the  second  part,  and  (trustees)  of,  &c.  [trustees 
named  and  appointed  on  the  pcurt  of  the  said  {intended  wife) 
Recital  of  aettie-  for  the  purposes  hereinafter  expressed]  of  the  third  part.  Wheeeas 
men  o  eYcn       j^^  indenture  of  settlement  bearing  or  intended  lo  bear  even  date 

with  these  presents,  and  made  or  expressed  to  be  made  betweoi, 
&c.  the  said  {intended  husband)  in  consideration  of  a  maiiiage 
then  intended  to  be  forthwith  had  and  solemnized  between  the 
said  {intended  husbasid)  and  {intended  wife)^   covenanted  and 
agreed  to  charge  and  make  chargeable,  by  indenture  to  bear  even 
date  therewith  (meaning  this  present  indenture)  all  and  singular 
the  messuages,  hinds,  taiiements^  plantations,  and  hereditaments 
hereinafter  particuhirly  described,  with  the  payment  of  an  annuity  or 
yearly  sum  oi  £      .  ^      to  the  said  {intended  wife)  during  the 
term  of  her  natural  life,  in  case  she  should  survive  him  the  said  (tn- 
tended  husband)  her  intended  husband,  by  way  of  jointure  and  in 
WITNESS.     Heu  of  dower.    Now  therefore  this  indenture  witnessxth, 
^^  ^uXA^^'     ^^^  ^^  pursuance  of  the  said  agreement,  and  in  consideration  and 
cfleet  intended     contemplation  of  the  said  intended  marriage,  the  said  {intended  hus- 
husbtndchvges.  j^^j^  fy^  himself,  his  heirs,  executors,  and  administrators,  doth 

hereby  covenant,  declare,  promise,  and  agree  with  and  to  the 


FUuittUons.  (1)  The  above  charge  was,  it  will  be  perceived*  upon  estates  in  the 

West  Indies,  but  it  is  equally  applicable,  mutatis  mtUandi^  to  other 
horeditaments.  See  also  other  creations  of  Jointures,  ante^  Vol*  I- 
Nos.  C,  CI.  and  posU  "  covenant." 
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{tru9tee8)^  their  executors,  administrators,  and  asngns,  that  in  case 
the  said  intended  marriage  shall  take  effect,  and  in  event  of  the  said 
{miended  wife)  his  said  intended  wife  surviyii^  him  the  said  (in- 
tended hfisband),  then  and  in  such  case  all  that  and  those  the  mes- 
suages, lands,  tenements,  plantations,  and  other  the  hereditaments  of 
him  the  said  (intended  htssband),  situated  and  being  in  the  Island 
of  ^  in  the  West  Indies,  numbered  ,  and 

called  or  known  by  the  name  of  ,  and  containing  in  the 

whole,  by  estimation,  acres  of  land  or  thereabouts,  English 

measure ;  and  also  all  negroes,  slaves,  horses,  mules,  and  cattle  of 
all  kinds,  and  increase  and  progeny  thereof  respectively,  together 
with  all  and  every  the  rights,  members,  and  appurtenances  to  the 
said  plantations,  hereditaments,  estates,  and  premises  belonging, 
shall  immediately  after  the  deceaseof  him  the  said  (intended  fncsband) 
become,  stand,  and  be  charged  and  chargeable  with,  and  subject 
and  liable  te  the  payment  of  an  annuity  or  clear  yearly  sum  of 
£  ,  of  lawAil  money  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  unto  the  said  (intended  wife)  and  her  assigns, 
ibr  the  term  of  her  natural  life,  and  to  be  paid  and  payable  at 
in  England  aforesaid,  by  two  eqiuil  half-yearly  payments 
on  the  day  of  and  the  day  of  in 

efery  year,  free  and  clear  of  all  taxes,  duties,  payments,  deductions, 
and  abatements  of  every  or  any  nature  or  kind  soever,  and  the  first 
payment  thereof  to  be  made  (in  foil,  as  by  computation  from  such  of 
the  said  half-yearly  days  of  payment  as  shall  have  happened  next  pre- 
ceding hia  decease)  on  such  of  the  said  days  or  times  of  pa3rment  as 
shall  happen  next  after  the  decease  of  the  said  (intended  husband) ; 
and  also  a  proportionable  part  of  the  said  annuity  or  yearly  sum  of 
£  ,  from  such  of  the  said  half-yearly  days  of  payment  as 

shall  happen  next  before  the  decease  of  her  the  said  (intended  wife) 
up  to  the  day  or  time  of  her  decease.     Akd  he  the  said  (intended 
ktuband)  doth  by  these  presents,  in  the.  events  aforesaid,  dbarge  and 
make  chargeable  all  and  singular  the  said  messuages,  lands,  tene- 
ments, plantations,  hereditaments,  and  premises,  with  the  payment 
of  the  said   yearly  rent-charge  or  annual  sum  accordingly.     And 
THIS  iKDEKTORE  FCBTHEB  WITNESSETH,  that  for  the  Consideration 
afiyresaid  and  for  the  ftirther  securing  the  ^3rment  of  the  said  an- 
nuity or  yearly  rent-charge  of  £ 
the  sum  of  five  shillings  <^  lawful  money  of  England  to  the  said  (in- 
tended husband)^  paid  by  the  said  (trustees)  upon  the  sealing  and 
deltrering  of  these  presents,  (die  receipt  whereof  is  hereby  acknow- 
ledged) He  the  said  (intended  htuband)  hath  granted,  bargained, 

u2 


CRAAOS. 


Jainlure. 


FURTHER 

WITNESS. 
Demise  of  the 

premises  for  a 

and  in  consideration  of  term  of  years. 


CHAftOK, 


JwUure, 
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sold,  and  demised,  and  by  these  pesents  doth,  at  the  request  and 
nomination  of  the  said  {intended  wife)  (testified  by  her  being  a 
^  party  to  and  executing  these  presents)  grant,  bargain,  sell,  and  de- 

mise unto  the  said  (trtistees)  all  that  and  those  the  said  messuages 
or  tenements,  lands,  plantations,  hereditaments,  and  premises  herein- 
before charged  and  made  chargeable  with  the  payment  of  the  said 
annuity  or  yearly  rent-charge  of  ^  ,  or  expressed  or  in- 

tended so  to  be  as  aforesaid,  together  with  all  and  singular  the  rights, 
members,  and  appurtenances  whatsoever,  to  or  with  the  said  planta- 
tions and  premises  belonging  or  therewith  enjoyed ;  and  all  the  es- 
tate, right,  title,  interest,  use,  trust,  property,  possession,  possibility, 
claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of  him  the 
said  {intended  husband)  ^  in,  to,  or  respecting  the  same  or  any  of 
Toiioidtotrui-  them.  To  HAVE  AND  TO  HOLD  the  Said  messuages  or  tenements, 
•f  husband.        plantations,  lands,  and  all  and  singular  other  the  hereditaments  and 

premises  hereby  granted,  bargained,  sold,  and  demised,  or  expressed 
or  intended  so  to  be,  unto  the  said  {truetees)^  their  executors,  ad- 
ministrators, and  assigns,  from  the  day  of  the  decease  of  the  said 
{intended  husband)  (if  the  said  {intended  wife)  his  intended  wife 
shall  be  th^i  living)  for  the  term  of  ninety-nine  years  then  next  en- 
suing, in  case  the  said  {intended  wife)  shall  so  long  live,  or  any 
part  of  the  said  annuity  or  yearly  rent-charge  shall  be  then  in  arrear. 
In  trust  to  per-    without  impeachment  of  waste ;  In  trust  nevertheless  to  permit  the 
husband  to  re-     hoirs,  exocutors,  administrators,  and  assigns  respectively,  of  the  said 
ceivc  rents,  &c.    {intended  htAsband)y  to  receive  the  rents  and  profits  of  the  said 
in  arrear.  hereditaments  and  premises  until  default  shall  happen  to  be  made  in 

payment  of  the  said  annuity  or  yearly  rent-charge  of  «£^  ,  or 

some  part  thereof,  at  the  times  or  in  the  maimer  hereinbefore  ap- 

And  out  of        pointed  for  payment  thereof.     And  upon  further  trust,  that  in  case 

rents,  &c.  or  by    *  *    •[  i    ii  i 

sale  or  mortgage  the  Same  annuity  or  yearly  rent-charge  shall  happen  to  be  in  anear 
^^^      "'     ^^'  ^^®  space  of  sixty  days  next  after  any  of  the  days  of  payment 

whereon  the  same  is  so  appointed  to  be  paid  as  aforesaid  (although 
the  same  shall  not  have  been  lawfully  demanded),  then  and  as  often 
as  the  same  shall  happen,  it  shall  be  lawftd  for  the.  said  {trustees) 
and  the  survivor  of  them,  and  the  heirs,  executors,  and  adminiatra^ 
tors  respectively  of  the  survivor,  and  they  and  each  of  them  are  and 
is  hereby  required  by  and  from  the  rents,  profits,  and  produce  of  the 
said  hereditaments  and  premises,  or  by  demising  or  selling  the  same 
or  any  part  thereof,  either  absolutely  or  by  way  of  mortgage  for  all 
or  any  part  of  the  said  term  of  ninety-nine  years,  or  by  such  other 
ways  or  means  as  to  them  or  him  sha9  seem  meet,  to  raise  and  levy 
all  or  any  part  or  such  sum  of  money  as  shall  be  sufficient  to  pay  and 


CKAHQK. 


Jointure. 
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satisfy  the  said  annuity  or  yearly  i^ent-charge  of  £  ^  or  so 

much  thereof  as  shall  be  in  arrear,  together  with  all  costs,  charges,  . 
damages,  and  expenses  attending  the  execution  of  the  said  trusts. 
Ani>  in  trust  to  pay  over  unto  the  heirs,  executors,  administrators, 
or  assigns  of  the  said  {intended  htisband)^  or  permit  him  and  them 
to  receive  and  take  the  residue  or  overplus  of  the  said  rents,  profits, 
and  produce  of  the  same  premises  for  his  and  their  own  use  and 
benefit  And  it  is  hereby  expressly  declared  that  the  receipt  of  them  ^^  surplus  t« 
or  of  either  of  them  the  said  {trustees)^  or  of  any  other  trustees  or  husbadd. 
trustee  who  may  hereafter  be  appomted  or  become  trustees  or  a  trus- 
tee in  their  or  either  of  their  place  or  stead,  shall  firom  time  to  time 
be  a  good  and  sufficient  discharge  to  any  mortgagee,  purchaser, 
tenant,  bailiff,  attorney,  agent,  receiver,  or  other  person  or  persons 
who  shall  or  may  advance  or  pay  any  money  or  other  property  under 
or  by  virtue  of  these  presents,  and  he,  they,  or  any  or  dther  of  them 
shall  not  be  liable  to  see  to  the  application  thereof  or  any  part  there* 
of,  nor  bound  to  enquire  into  the  necessity  or  occasion  of  any  such 
money  or  property  bemg  advanced,  paid,  raised,  or  levied ;  Provided 
always,  nevertheless,  and  it  is  hereby  declared  by  and  between  the 
said  parties  to  these  presents,  that  upon  the  decease  of  the  said  {in- 
tended mfe)  and  foil  payment  of  all  arrears  of  the  said  annuity  or 
yearly  rent-charge  of  £  ,  and  all  costs,  damages,  and  ex- 

penses attending  the  execution  of  the  aforesud  trusts,  the  said  term 
of  ninety-nine  years,  or  so  much  thereof  as  shall  then  remain  unex- 
pired or  undisposed  of  for  the  purposes  aforesaid,  shall  cease  and  de- 
termine.    And  the  said  {intended  husband)^  for  himself,  his  heirs,  Jp°^°5"\^^-' , . 
executors,  and  administrators,  doth  hereby  covenant,  promise,  grant,  bdn,  &c.  will 
and  agree  with  and  to  the  said  {trustees),  theii'  executors,  adminis-  ^^^^  '^^ 
trators,  and  assigns,  that  the  heirs,  executors,  or  administrators  of 
him  the  said  {intended  husband)  shall  and  will  during  the  natural 
life  of  the  said  {intended  w%fe)^  in  case  she  shall  survive  him,  well 
and  truly  pay  unto  or  for  the  use  and  benefit  of  the  said  {intended 
mfe)i  her  executors,  administrators,  and  assigns,  the  said  annuity 
or  yearly  rent-charge  of  £  of  lawful  money  of  Great  Britain, 

at  the  times  and  in  the  manner  hereinbefore  appointed  for  payment 
of  the  same,  and  according  to  the  trup  intent  and  meaning  of  these 
pgresents,  without  making  any  deduction"  or  abatement  whatsoever 
therefrom  or  thereout.  And  also  that  all  and  singular  the  mes-  And  that  pre- 
snages,  lands,  plantations,  hereditaments,  and  premises  so  hereby  mamchargetble. 
charged  with  the  ipayment  of  the  said  annuity  or  yearly  rent-charge, 
shall  at  all  times,  during  the  continuance  thereof,  be  subject  to  the 
entry  and  distress  of  the  said  {intended  wife)    her  executors,  ad- 
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ministrators,  and  assigns,  and  of  ber  trustees  and  each  of  them,  for 
the  same,  and  the  costs,  damages,  and  expenses  occasioned  by  any 
non-payment  thereof.  Akd  that  he  the  said  (intended  hudkind) 
at  the  time  of  the  sealing  and  delivery  of  these  presents,  hath  in  him- 
self full,  perfect,  and  absolute  right  and  authority  to  grant  the  said 
annuity  or  yearly  rent-charge  of  £  unto  the  said  {intended 

wife),  her  executors,  administrators,  and  assigns,  and  also  to  demise 
the  said  messuages,  lands,  plantations,  hereditaments,  and  pr^nises, 
unto  the  said  {trustees),  their  executors,  administrators,  and  assigns, 
in  the  manner  aforesaid.  And  further,  that  the  lands,  plantations, 
and  hereditaments  hereby  made  chargeable  with  the  payment  thene- 
of  are  of  the  just  and  fiill  vahie  of  £  ,  free  of  all  reprisals 

and  charges  whatsoever.  And  that  it  shall  and  may  be  lawful  ftr 
the  said  {intended  wife),  her  executors,  administrators,  and  assigns, 
to  have,  take,  and  enjoy  the  said  annuity,  yearly  rent-charge,  or  an- 
nual sum,  for  the  term  of  her  natural  life,  in  case  she  shall  survive 
the  said  {intended  husband),  and  for  the  said  {trustees),  their  ex- 
ecutors, administrators,  and  assigns,  to  hold  and  enjoy  the  said  plan- 
tations, hereditaments,  and  premises,  for  the  said  term  of  ninety-nine 
years,  according  to  the  true  intent  and  meaning  of  these  presents, 
without  any  claim  or  demand  whatsoever  by  the  heirs,  executors,  or 
administrators  of  the  said  {intended  husband)  or  any  other  person 
whomsoever  lawfully  claiming  under  or  in  trust  for  him  or  any  of  his 
i^ncestors,  other  than  subject  to  the  same  annuity  or  yearly  rent* 
charge,  and  to  all  powers  and  remedies  for  recovery  thereof;  and 
that  free  and  clear  or  otherwise  by  the  heirs,  executors,  or  adminis- 
trators of  the  said  {intended  husband),  protected  and  indemnified 
from  and  against  all  former  and  other  estates,  titles,  charges,  and  in- 
cumbrances whatsoever.  And  mo&eover  that  he  the  said  {intended 
htisband)  during  his  lifetime,  and  all  persons  claiming  under  or  in 
trust  for  him  or  any  of  his  ancestors  from  and  after  his  decease,  in 
case  she  the  said  {intended  wife)  shall  be  then  living,  shaU  and  will 
from  time  to  time  and  at  aU  times  during  her  natural  life,  at  the 
reasonable  request  of  the  said  {intended  wife),  but  at  the  expense  of 
the  said  {intended  husband),  his  executors,  administrators,  or  as- 
signs, make,  do,  and  execute  all  such  further  and  other  lawfid  and 
reasonable  acts,  deeds,  conveyances,  and  assurances  in  the  law  what- 
soever, for  the  better  or  more  satisfactorily  granting  and  confirming 
the  said  annuity  or  yearly  rent-charge  of  £  ,  unto  the  said 

(intended  wife)  for  the  term  or  period  and  in  the  manner  aforesaid, 
and  for  the  better  or  more  satisfactorily  demising  and  conveying  the 
plantations,  hereditaments,  and  premises  expressed  or  intendeds  be 


VO.  CCtXXXIlJ  CONYSYANCINQ.  987 

hereby  denuBed  unio  the  said  (trt^stees)^  iheir  executon^  adninistrar  ^ 
ton,  md  ansigns,  for  the  remainder  of  the  said  term  of  niBety-imie      '^""^^'^ 
years  which  shall  be  then  unexpired,  and  otherwise  charging  the 
same  hereditaments  and  premises  with  the  payment  thereof,  as  the 
said  {intended  w^)  or  any  of  her  trustees  or  trustee  or  assigns,  or 
her  or  their  counsel  in  the  law  shall  advise  and  require.    And  the  Iftbe  piant». 
said  {intended  ht^sband)  doth  hereby  ftuther  corenant,  grant,  de-  or  ^^^Undi 
dare,  and  agree  with  and  to  the  said  (MMi«e«),  their  heirs,  execu-  i°  England  to  be 
torn,  administrators,  and  assigns,  that  in  case  the  messuages,  lands,  ^^^^^"  ^' 
plantations,  hereditaments,  and  premises  hereinbefore  described  to 
be^situated  in  the  Island  of  aforesaid,  or  any  part  thereof, 

shull  at  any  time  hereafter,  during  the  lifetime  of  the  said  {intended 
wife),  his  intended  wife,  be  destroyed  by  earthquake,  storm,  or  tem- 
pest, or  be  ceded  to  any  foreign  power,  or  the  title  or  possession  of 
him  the  said  {intended  hudbtmd)^  or  the  charge  and  demise  hereby 
made  or  mentioned  or  int^ied  to  be  made  of  oc  upon  the  same, 
shall  in  or  by  any  other  manner  or  for  any  other  cause  be  defeated, 
impeached,  or  rendered  or  become  unavailable,  then  and  in  such  case 
he  the  said  {intended  htuband)^  hi^eirs,  executors,  or  administra- 
tors  shall  and  will,  at  his  or  their  own  costs  and  charges,  in  all  things, 
upon  request  made  to  him  or  them  in  writing  for  that  purpose  under 
the  hands  or  Hand  of  the  trustees  or  trustee  of  these  presents  for  the 
time  being,  or  the  hand  of  her  the  said  {intended  wife)  or  of  her  as- 
signs, well  and  effectually  chaise  and  assure  the  said  annuity  or 
yearly  renUcharge  of  <f  ,  so  to  be  paid  and  payable  unto 

her  the  said  {intended  wife)  during  the  term  of  her  natural  life  as 
aforesaid,  upon  some  other  lands  and  hereditaments  or  othef  property 
of  ample  and  sufficient  value  to  be  situated  or  be  within  the  juris- 
diction and  cognizance^  of  the  coimties  or  some  or  one  of  the  counties 
of  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
called  England,  in  such  manner  and  form  as  the  person  or  persons 
so  requiring  the  same,  or  their  or  his  counsel  in  the  law,  being  of  the 
degree  of  a  barrister,  shall  require  or  advise.     And  this  indenture    further 
FURTHER  wiTNEssETH,^that  to  the  intent  that  these  presents  may    witness. 
be  duly  registered,  inroUed,  and  recorded  in  the  proper  office  or  ^^y^  J^^iter" 
offices  appointed  for  that  purpose  in  the  said  Island  of  , 

and  take  effect  according  to  the  laws  respecting  assurances  of  estates 
and  interests,  he  the  said  {intended  husband)  hath  made^  no- 
minated, constituted,  and  appointed,  and  by  these  presents  doth 
make,  nominate,  constitute,  and  appoint,  and  in  his  place  and  stead 
put  and  depute  {trustees  for  registering  deed)  both  of  the  Island 
of  aforesaid,    esquires,  jointly   and   severally    to   be 
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.  his  true  and  lawful  attomies  and  attorney  for  him  the  said  (tn- 
Jainture.  tended  htisband),  and  in  his  name  or  otherwise,  and  at  his  costs 
and  expense,  to  appear  before  the  registrar  of  deeds  of  the  said 
Island  for  the  time  being,  or  his  lawfiil  deputy  or  deputies,  or  other 
officer  or  officers  or  person  or  persons  competent  for  this  purpose, 
and  to  acknowledge  the  present  indenture  and  also  a  certain  bond 
or  obligation  in  writing  of  even  date  herewith  under  the  hand  of 
the  said  (intended  htisbcmd)^  as  and  for  the  act  and  deed  and  acts 
and  deeds  of  the  said  (intended  husband),  and  his  name  and  seal 
hereunto  and  thereunto  subscribed  and  affixed,  to  be  the  proper  hand 
writing  and  seal  and  proper  hand  writings  and  seals  of  him  the  said 
(intended  husband),  and  further  for  him  the  said  (intended  hus- 
band) and  in  his  name  or  otherwise  at  his  costs  and  expense  to  do, 
perform,  and  perfect  all  other  acts,  deeds,  matters,  and  things  what- 
soever which  shall  be  requisite  or  expedient  in  order  to  the  register- 
ing, inrolling,  and  recording  these  presents  and  the  said  bond  or  ob- 
ligation in  the  registry  or  other  proper  office  or  offices  in  the  said 
Island  of  ,  or  otherwise  rendering  the  same  respectively 

valid  and  effectual  according  to  the  laws  and  customs  of  the  said 
Ishmd  for  the  time  bemg.     IN  WITNESS,  &c. 
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CHAmsi. 


(ettatefir  l^). 


No  CCLXXXIII. 

*A  Charge  by  a  Tenant  for  lifej  of  a  sum  of  money  upon  Lands 
by  way  of  Mortgage,  in  virtue  of  a  power. 


This  Indenture  made  the  day  of  in  the  year 

of  the  reign  of,  &c.  and  in  the  year  of  our  Lord  18  ,  Between 
{the  mortgagor)  of,  &c.  of  the  first  part,  (the  mortgagee)  of,  &c.  of  the 
second  part,  and  (a  trustee)  of,  &c.  of  the  third  part.  Whereas 
by  indentures  of  lease  and  release  bearing  date  respectively  on  or 
about  the  day  of  ,  purporting  to  be  a  settlement 

made  in  contemplation  of  a  marriage  then  intended,  and  which  soon 
afterwards  took  effect,  between,  &c.  the  release  being  of  parts, 

and  made  or  expressed  to  be  made  between,  &c.  the  several  mes- 
suages, &c.  hereinafter  descriked,  were  granted,  released,  and  con- 
veyed to  the  use  of  the  said  (mortgagor)  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of  waste,  with 
remainder  to  trustees  therein^  named  and  their  heirs,  during  the  life 
of  the  said  (mortgagor)^  upon  trust  to  preserve  contingent  remainders 
thereinafter  created,  with  remainders  over  as  therein  mentioned. 
And  in  the  said  indenture  of  release  is  contained  a  proviso,  declara^ 
tion,  and  agreement,  that,  &c.  [Recite  verbatim  the  power  enabling 
the  mortgagor  to  raise  the  sum  by  way  of  mortgage.]  And 
WHEREAS  the  said  (mortgagee)  has  this  day  lent  unto  the  said 
(mortgagor)  the  sum  of  £  ,  and  he  is  desirous  in  execution 

of  the  aforesaid  power  to  charge  the  said  messuages,  lands,  tenements, 
and  hereditaments,  with  the  payment  thereof  with  interest,  in  the 
manner  hereinafter  expressed.  Now  this  Indenture  witnesseth,  ^"*]^** 
that  for  effectuating  the  purposes  aforesaid,  and  for  and  in  considera- 
tion of  the  sum  of  <f  ,  of  lawftil  money  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  to  him  in  hand  well  and  truly  paid 
by  the  said  (mortgagee)^  as  is  testified  by  the  receipt  or  acknow- 
ledgement thereof  hereupon  indorsed,  he  the  said  (mortgagor)j  in 
pursuance  and  by  force  and' virtue  of  the  said  powei:  and  authority, 
in  and  by  the  said  hereinbefore  in  part  recited  indenture  of  release 


WITNESS. 
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CKAMK.       reserved  or  given  to  him,  and  in  exercise  thereof,  and  also  in  pur- 
(eJt^^^r^)     ^^^""*^®  *^^  "^y  force  and  virtue,  and  in  exercise  of  all  and  eveiy 
Tz Other  power  and  powers,  authority  and  authorities,  in  anywise  en- 
charges  premi-    abling  him  thereunto,  hath  charged  and  made  chargeable,  and  by 
sM^ith  the  sum  ^y^  present  deed  or  writing,  under  his  hand  and  seal,  attested  or  in- 
tended to  be  attested  by  two  credible  persons,  whose  names  are  in- 
tended to  be  hereon  indorsed,  as  witnesses  to  the  due  execution 
hereof,  doth  charge  and  make  chargeable  all  and  singular  4he  mes- 
suages, lands,  tenements,  and  hereditaments,  by  the  said  hereinbefore 
in  part  recited  indenture  of  release  of  the      day  of         last,  granted 
and  demised  as  aforesaid,  with  all  and  singular  the  rights,  members, 
and  appurtenances  to  the  same  belonging,  with  the  payment  of  the 
full  sum  a£  £  ,  of  lawful  money  of  the  United  Kingdom  of 

Great  Britain  and  Ireland,  unto  the  said  (fnartgagee)^  his  executon, 
administrators,  and  assigns,  upon  the  day  of  ,  now 

next  ensuing,  with  interest  for  the  same  from  henceforth,  after  the 
FUBTHEE  nite  of  five  per  centum  per  annum,  until  repayment  thereof.  Ajxd 
WITNESS.       THIS  Indektube  FURTHER  WITNESSETH,  that  for  thq consideratioDS 

hereinb^ore  mentioned,  and  for  better  securing  the  payment  thereof 
with  interest  for  the  same  after  the  rate  aforesaid,  [and  for  and  in 
conaideration  of  the  sum  of  five  shillings,  of  lawfiil  money  aforesaid, 
to  the  said  (mortgagor)  in  hand  paid  by  the  said  (trustee)^  at  or 
before  the  sealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,]  he  the  said  {mortgagor)  in  fiirther  pursuance, 
and  by  force  and  virtue  of  the  said  power  and  authority  so  reserved 
or  given  to  him  as  i^foresaid,  and  in  fiirther  exercise  thereof,  and  like- 
wise in  pursuance  and  by  force  and  virtue  of  all  and  every  other 
power  and  powers,  authority  and  authorities,  in  anywise  enabling  him 
Demise  of  same  thereto,  hath  granted,  bargained,  sold,  and  demised,  and  by  thit 
tcRD."^  ^'  ^     present  deed  or  writing,  so  executed  and  attested  as  aforesaid,  dodi 

grant,  bargain,  sell,  and  demise  unto  the  said  {mortgagee)^  his  ex- 
ecutors, administrators,  and  assigns,  all  and  singular  the  messuages, 
lands,  tenements,  and  hereditaments  hereinbefore  expressed  to  be 
hereby  charged  and  made  chargeable  with  the  payment  of  the  sum 
of  and  interest  as  a&resaid,  with  their  and  every  of  thdr 

rights,  members,  and  appurtenances,  and  aU  the  estate,  right,  title, 
and  interest  of  him  the  said  {mortgagor)  in,  to,  or  conc^nung  the 
same,  &c.  To  have  and  to  hold  the  said  messuages,  UadS)  tene- 
ments, and  all  and  singular  other  the  hereditaments  hereinbefore  ex- 
^  .  pressed  to  be  hereby  demised,  with  their  and  ev^ry  of  jlieir  rights, 
members,  and  appurtenances,  unto  the  said  (Tnortgcigee)^  bis  execu- 
tors, administrators,  and  assigns,  from  the  making  of  these  presents, 
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for  and  during,  and  until  the  full  end  and  term  of  years,  from  — 

thence  next  ensuing  and  fully  to  be  complete  and  ended,  without  im-    utuZ^Sf^. 

peachment  of  or  for  any  manner  of  waste.   Provided  always  never-  ]^ — jorfre. 

theless,  and  these  presents  are  upon  this  express  condition,  that  if  demotion. 

the  person  or  persons  who  shall  for  the  time  being  be  entitled  to 

the  freehold  and  inheritance  of  the  hereditaments  hereby  demised, 

expectant  upon  the  determination  of  the  said  term  of  years, 

do  and  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  said 

(mortgagee)^  his  executors,  administrators,  and  assigns,  the  sum  of 

£  ,  of  lawftil,  &c.  on  the  day  of  now 

next  ensuing,    with  interest  thereon,    from   thenceforth,  after  the 

rate  of  five  per  cent,  without  any  deduction  or  abatement  out  of  the 

same,  or  any  part  thereof  respectively,  for  or  in  respect  of  any  taxes, 

charges,  assessments,  payments,  or  other  matter,  cause,  or  thing 

▼hatsoever,  then  and  in  such  case,  and  at  all  times  from  thenceforth, 

the  grant  and  demise  hereby  made,  and  the  said  term  of  years 

hereby  created,  shall  cease,  determine,  and  be  absolutely  void  to  all 

intents  and  purposes  whatsoever,  any  thing  herein  contained  to  the 

contrary  thereof  in  any  wise  notwithstanding.     And,   &c.   [add 

eacenants  by  mortgagor  that  he  has  not  eofecuted  his  power ^  has 

power  to  charge^  S^T\  (1) 


TTT 


( 1 )  See  ante,  p.  252.  Coventnti. 


CHABOK* 


Mortgage 

{equity  of  re- 

dentptun). 
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*A  Charge  on  the  Eqidty  of  Redemption  hy  mortgagor  where  an 
additional  Sum  is  advanced  by  the  original  Mortgagee^ 

To  be  indorsed  on  the  Mortgage  Deed. 


Recital  of  fur- 
ther adTances. 


WITNESS. 


To  ALL  TO  WHOM  THESE  PRESENTS  SHALL    COME   (1).     WhEREAS 

the  withm  mentioned  principal  sum  of  £  still  remains  due  and 

owing  from  the  within  named  {mortgagor)  to  the  within  named 
{mortgagee)^  but  all  interest  for  the  same  hath  been  paid  and  satis- 
fied up  to  the  day  of  last  past.  And  whereas 
the  said  {mortgagee)  hath  advanced  and  lent  unto  the  said  {mortga- 
gor)f  on  the  day  of  the  date  hereof,  the  further  sum  of  £  (the 
receipt  of  which  the  said  {mortgagor)  doth  hereby  acknowledge,  and 
thereof,  &c.  &c.)  and  the  said  {m4yrtgagor)  hath  entered  into  a 
bond  or  obligation  under  his  hand  and  seal,  bearing  even  date 
with  these  presents,  to  the  said  {mortgagee)  in  the  penal  sum  of 
£  ,  with  a  condition  thereunder  written,  for  making  void  the 
same  upon  re-payment  on  the  day  of  next,  of  the 
said  last  mentioned  sum  o{£  ,  with  interest  for  the  same,  at 
the  rate  of  £6  for  each  «£^100,  by  the  year,  as  in  and  by  the  said 
recited  bond  or  writing  obligatory,  reference  being  thereunto  had, 
may  more  fully  appear.  [Or  if  «o,  Whereas  the  within  named 
{mortgagee)  hath  since  the  execution  of  the  written  indenture,  lent 
and  paid  or  agreed  and  become  liable  to  lend  and  pay,  unto  or  for 
the  within  mentioned  {mortgagor)  various  other  sums  of  mon^y  beyond 
the  sum  of  £  mentioned  to  be  secured  by  the  within  written  in- 
denture.]    Now  KNOW  YE,  that  for  the  better  securing  unto  the  said 


Indenture. 


(1)  Or  it  may  be  bv  indenture.  As  a  general  rule  it  may  be  observed, 
that  wherever  a  deed  contains  reciprocal  covenants,  &c.  rendering  it 
necessstry  that  each  party  should  have  a  counter-part  of  the  deed  io  his 
possession,  in  order  to  furnish  him  with  the  means  of  redress  against  the 
other  in  case  of  breach,  the  deed  should  be  by  indenture,  but  in  all 
other  cases  it  may  be  by  deed  poll. 
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(mortgagee)^  his  ^xecutorS)  administrators  and  assigns,  the  repay-  ~ 
ment  of  the  said  sum  of  j&  j  [or  such  further  and  other    / J^?5^,^ 

gams  of  money,  beyond  the  within  mentioned  sum  ci  £  as     den^fUon). 

the  said  {mortgagee)  hath  abeady  paid,  or  at  any  time  hereaftter  ' 
nuy  pay  or  advance  unto  or  for  the  said  {martgagor)  not  exceeding  Mortgagor 
the  sum  hereinafter  mentioned]  the  said  (martgagor)  doth  hereby  cJ^ni^  the 
for  himself,  his  heirs,  executors  and  administrators,  covenant,  pro-  miMsiHi^  pay- 
mise  and  agree,  with  and  to  the  said  {mortgagee)^  his  executors,  ment  thereof, 
administrators  and  assigns,  that  all  and  every  the  [freehold,  copyhold 
and  leasehold]  messuages,  lands,  tenements  and  hereditaments,  and 
all  and  singular  other  the  premises,  in  or  by  the  within  written  in- 
denture granted  and  released,  or  otherwise  assured  or  expressed  so 
to  be,  unto  the  said  (mortgagee) ,  his  executors,  administrators  and 
assigns,  by  way  of  mortgage,  with  their  and  every  of  their  appurte- 
nances, and  every  part  and  parcel  thereof  respectively,  shall  hence- 
fcnh  stand  charged  ^and  chargeable  with  (1)  and  continue  and  be  a 
security  unto  him  the  said  {mortgagee)^  his  executors,  administra- 
tors and  assigns,  not  only  for  the  within  mentioned  sum  of  d£^  , 
and  the  interest  to  become  due  for  the  same,  but  also  for  the  said 
sum  of  ^  ,  [or  for  all  and  every  sum  and  sums  of  money 
which,  since  the  day  of  the  date  of  the  within  written  indentiure,  has 
or  have  been  lent  or  advanced,  or  whi/i^h  at  any  time  or  times  here- 
after shall  or  may  be  lent,  advanced  or  paid  unto  or  for  the  said 
(mortgagor)  by  the  said  {mortgagee)  or  which  shall  or  may  be  due 
and  owing  upon  a  balance  or  balances  of  account  between  them,  or 
which  he  the  said  (mortgagee),  his  heirs,  executors  or  administrators, 
is  or  are,  shall  or  may,  at  any  time  or  times  hereafier  become  or  be 
bound  or  liable  to  pay  or  advance  unto  or  for  the  said  (mortgagor), 
his  executors,  administrators  or  assigns,  not  exceeding,  in  the  whole, 
the  sum  of  £  (2),]  together  with  interest  for  the  «t|ne,  after 
the  rate  of  £5  for  every  £1(H}  by  the  year,  from  the  time  any  such 
sum  or  sums  shall  be,  or  have  been,  so  lent,  advanced  or  paid,  until 
full  payment  and  satisfaction  thereof,  and  of  all  costs  and  charges, 
damages  and  expenses,  which  the  said  (mortgagee),  his  heirs,  execu- 


(1)  In  a  mortgage  by  way  of  further  charge  no  new  conveyance  is,  of  Further  sum. 
course,  necessary  to  be  made  to  the  mortgagee,  as  the  estate  is  already 

vested  in  him  by  the  first  mortgage :  all  therefore  that  is  requisite  is, 
for  the  mortgagor  to  declare  and  agree  that  the  mortgaged  premises 
shall  stand  charged  with  the  last  sum  advanced,  as  well  as  the  former. 

(2)  The  amount  of  the  sum  for  which  the  mortgage  is  intended  to  be  Sum. 
a  security  hiust  be  limited,  on  account  of  the  ad-valorem  stamp. 
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.  tors  or  admiiUBlrKtan  or  any  of  than,  ilud  m  maj  hsre  soikauMdor 

(Jyi^^re*    "'^^^  P^^  ™^^  ^  reason  thereof;  [and  that  the  same  meamagn, 
den^fHan).      knds,  hereditaments  and  premises  or  any  part  thereof,  shall  not  be 


redeemed  nor  redeemable,  either  at  law  or  in  equity,  until  not  only 

^  the  said  within  mentioned  sum  of  £  ,  and  the  interest  thereof, 

but  also  such  further  and  other  sxun  4md  sums  of  money,  costs, 

diarges,  damages  and  expenses,  as  is  or  are  hereinbefore  menticmed, 

«    together  with  interest  for  the  same,  after  the  rate  aforesaid,  shall 

be  fully  paid  and  satisfied,  unto  the  said  {niifMrtgagee)^  his  execaton, 

administrators  and  assigns,  according  to  the  true  intent  and  meaning 

Se^SdUiona/*^  of  these  ppesetits.]    And  the  said  (mortgagor)  for  himself,  his  heirs, 

loan.  executors  and  administrators,  doth  hereby  further  covenant,  promise 

and  declare  to  and  with  the  said  {mortgagee)^  his  executors,  admi- 
nistrators and  assigns,  that  he  the  said  {mortgagor),  his  heirs,  eie* 
cutors  or  administrators,  shall  and  will,  upon  lawful  demand  to  him 
or  them  made  by  the  said  {mortgage^,  his  executors,  administrators 
or  assigns,  for  that  purposOf  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  {mortgagee),  his  executors,  administrators  and  assigns, 
the  said  sum  Qf£  ,  [or  all  and  every  such  sum  and  sums  of 

money  as  at  any  time  and  from  time  to  time  hereafter  shall  and  may 
be  justly  due  and  owing  by  him  the  said  {mortgagor),  his  heiis, 
executors  or  administrators,  unto  the  said  {mortgagee),  his  executors, 
administrators  or  asrigns,  under  or  by  virtue  of  these  presents,  or 
otherwise  howsoever,]  together  With  all  costs,  charges,  damages  and 
expenses,  which  the  said  {mortgagee),  his  heirs,  executors,  adminis- 
trators and  assigns,  or  any  or  either  of  them,  shall  or  may  sustain 
or'be  put  unto,  by  reason  of  any  delay  in  the  payment  thereof  or  any 
not^rolSbered.  P*"^  thereof     And  further  that  he  the  said  {mortgagor)  hath  not  at 

any  time  since  the  date  or  execution  of  the  within  written  indenture, 
made,  done  or  knowingly  suffered  any  act,  deed,  matter  or  thing 
whatsoever,  whereby  or  by  reason  or  means  whereof  the  messuages, 
be.  within  described  and  hereby  charged  or  intended  so  to  be,  or  any 
part  thereof,  or  any  of  the  appurtenants,  or  any  estate  or  interest 
of  him  the  said  {mortgagor)  therein,  are  or  is,  or  can  or  may  be  dete- 
riorated, impeached  or  prejudicially  affected  in  any  manner  howso- 
ever. And  moreover,  that  he  the  said  {mortgagor),  his  heirs,  exe- 
cutors, administrators  and  assigns,  and  all  and  every  other  person  or 
persons  claiming  or  to  claim  by,  from,  through  or  under  him  or 
them,  or  his  or  their  acts,  deeds  or  defaults,  shall  and  will,  until  fiill 
payment  and  sadsfiustion  thereof,  make,  do  and  execute  all  sudi 
further  and  other  lawful  and  reasonable  acts,  deeds,  matters  and 
things  whatsoever,  for  the  better  and  more  effectually  or  satisfiu^torily 


MO.  CCLXXXIV.]  CONVEYANCING.  9Q5 

securing  the  same  with  interest  after  the  rate  aforesMd,  as  by  him  ^ 

the  mi  {mortgagee),  his  heirs,  executors,  administrators  or  assigns  (J^?^ 

or  his  or  their  counsel  in  the  hiw,  shall  be  reasonably  required  in  dempUm), 

that  behalf  (1).     IN  WITNESS,  &c.  ~ 


(1)  In  a  further  charge  there  should  be  a  covenant  from  the  mortga-  CoTenanti. 
gor  that  he  has  not  incumbered  since  the  original  mortgage,  as  well  to 
romiih  grounds  for  damages,  in  case  he  should  have  made  an  intermedi- 
ate charge  beyond  the  value  of  the  estate,  as  to  serve  as  a  rebuttal  of 
any  new  mortgage;  but  as  the  mortgagor  has  already^ in  the  mortgage 
deed  covenanted  for  the  title,  &c.,  this,  together  with  that  for  payment 
of  the  additional  sum  borrowed,  and  for  further  assurance^  is  all  that  he 
need  be  required  to  enter  into. 
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*J  Charge  by  a  Feme  Covert  of  a  Sum  of  Money  upon  settled 
Premises  J  far  her  own  use^  in  pursuance  of  a  Power. 


Recital  of  set- 
tlement and 
powet*. 


WITNESS. 
Wife  charges 
letUed-premises 
with  re>payment 
of£ 


This  Indenture  made  the  day  of  in  the 

year,  &c.  and  in  the  year  of  our  Lord  18    .    Between  {u/ife) 
now  the  wife  ot  (husband)  of,  &c.  formerly  spinster  of  the  one 

part,  and  {trustees)  of,  &c.  of  the  other  part.  Whereas,  &c.  [recite 
shortly  the  settlement  andfuU  power  to  charge].  And  whereas 
the  said  {wife)  is  desirous,  in  pursuance  of  the  said  in  part  recited 
power,  of  charging  the  said  messuages,  lands  and  hereditaments 
comprised  in  the  said  indenture  of  release,  with  the  payment  of  the 
sum  of  £  at  the  time,  in  the  manner,  and  !br  the  purposes 

hereinafter  mentioned.  Now  this  indenture  witnesseth,  that 
for  effectuating  the  said  intention  of  the  said  {wife)^  she  the  said 
{wife)  in  pursuance  and  by  force  and  virtue  of  the  power  or  autho- 
rity in  and  by  the  hereinbefore  in  part  recited  indenture  of  release  re- 
served and  given  to  her  in  tl^behalf,  and  in  exercise  thereof,  and 
of  all  and  every  other  powc^^lmd  powers,  authority  and  authorities, 
in  anywise  enabling  her  thereunto.  Hath  charged  and  made  charge- 
able and  liable,  and  by  this  present  deed  or  writing  under  her  haoid 
and  seal,  attested  by  two  credible  persons,  whose  names  are  intended  > 
to  be  hereon  indorsed  as  witnesses  to  the  same,  doth  charge  and  make 
chargeable  and  liable  All  and  singular  the  messuages,  lands,  ten^ 
ments  and  hereditaments  which  are  comprised  or  described  in  the 
hereinbefore  in  part  recited  indenture  of  release  of,  or  mentioned  to 
bear  date,  the  day  of  and  thereby  granted  and  re^ 

leased  or  otherwise  assured  or  expressed  or  intended  so  to  be,  with  all 
and  singular  the  rights,  members  and  appurtenances  to  the  same  se- 
veral hereditaments  belonj^g  or  in  anywise  appertaining  with 
and  to  the  payment  of  the  fiill  sum  of  £  of  lawful 

money  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  unto 
the  said  {trustees)  ^  their  executors,  administrators  and  assigns,  or 
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unto  the  sarvivor  of  them,  his  executors,  administrators  and  assigns, 
upon  the  day  of  now  next  ensuing  the  date    (jeme^^cwert), 

hereof,  with  interest  for  the  «ame,  from  thenceforth,  after  the  rate  of 
five  per  cent,  per  annum  until  the  same  shall  be  raised  and  paid  ; 
But  nevertheless  upon  the  trusts,  for  the  uses,  intents,  and 
purposes  hereinafter  declared  and  expressed  concerning  the  same. 
Akd  this  indentuee  fuetheb  WITNESSETH,  that  for  the  better  further 
raising  and  securinjg  the  payment  of  the  said  principal  sum  of  witness. 
£  and  interest  [and  for  and  in  consideration  of  the  premises, 

sum  of  Bs.  of  lawM  money  aforesaid  to  the  said  (wife)  in  hand 
paid  by  the  said  (trustees)  at  or  before  the  sealing  and  delivery 
of  these  presents  the  receipt  whereof  she  doth   hereby   acknow- 
ledge], she,  the  said  (fvife)y  in  Airther  pursuance  and  exercise,  and 
by  force  and  virtue  of  the  power  or  authority,  and  powers  or  autho- 
rities aforesaid,  hath  bargained,  sold,  limited,  appointed  and  de- 
mised, and  by  this  present  deed  or  writing  so  executed  and  attested 
as  hereinbefore  mentioned,  doth  bargain,  sell,  limit,  appoint  and  de- 
mise unto  the  said  (trustees)  ^  their  executors,  administrators  and 
assigns,  all  and  singular  the  said  messuages,  lands,  tenements  and 
hereditaments  hereinbefore  by  these  presents  charged  and  made 
chargeable  and  liable  as  aforesaid,  or  expressed  or  intended  so  to  be, 
with  their  and  every  of  their  rights,  members  and  appurtenances, 
and  the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof.  And  all  the  estate,  right,  title,  use,  trust, 
property,  profit,  claim  and  demand  whatsoever  at  law  or  in  equity  of 
her  the  said  (toife)^  of,  into  or  out  of  the  same,  and  every  part  and 
parcel    thereof,     To  have  and   to   hold  the  said  messuages,  To  hold  for  a 
lands,  tenements,  and  all  and  singular  the  hereditaments  hereinbefore  ^^""  of  years, 
limited,  apiK>inted  and  demised,  or  otherwise  assured  or  intended  so  to 
be,  with  their  and  every  of  their  rights,  members  and  appurtenances, 
onto  and  by  them  the  siud  (trustees)^  their  executors,  administrators 
and  assigns,  from  the  making  of  these  presents,  from  and  during  and 
until  the  full  end  and  term  of  years  from  thence  next 

ensuing,  and  frdly  to  be  complete  and  ended,  without  impeachment 
of  or  for  any  manner  of  waste ;  Provided  always  nevertheless,  and  ^^^^^^  **»  <^f"6 

•  •i»i»i  °"  payment  by 

these  presents  are  upon  this  express  condition,  that  if  the  person  rerersioner. 

or  persons  who  shall,  for  the  time  being,  be  entitled  to  the  freehold, 

reversion  and  inheritance  of  the  said  hereditaments,  expectant  upon 

the  determination  of  the  said  term  of 

years  hereby  demised,  do  and  shaU  well  and  truly  pay  or  cause  to  be 

paid  unto  the  said  (trustees)^  or  to  the  survivor  of  them,  his  execu- 
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WITNESS. 
Declaration  of 
trusts  of  cum 
charged. 


tors  or  administrators,  or  unto  their  or  his  assigns,  the  sum  of  i^ 
of  lawful  money  aforesaid  with  interest  for  the  same,  after  the  rate  of 
five  per  cent,  without  any  deduction,  defalcation  or  abatement  out  of 
the  same  or  any  part  thereof  respectively,  for  or  in  respect  of  any 
taxes,  charges,  assessments,  payments  or  other  matter  or  thing 
whatsoever,  then  and  in  such  case,  and  from  thenceforth,  the  limita- 
tion, appointment  and  demise  hereby  made,  and  the  said  term  of 

years  hereby  created  shall  cease,  determine  and  be  ab- 
solutely void  to  all  intents  and  purposes  whatsoever,  anything  bere^ 
inbefore  contained  to  the  contrary  thereof  in  an]rwise  notwithstanding. 
And  this  indentdre  furthee  witnesseth,  and  the  said  {wife) 
doth  hereby  declare,  direct  and  appoint,  that  the  aforesaid  {frustee^)^ 
and  the  survivor,  of  them,  and  the  executors  and  administrators  of 
the  survivor,  shall  stand  possessed  of  and  interested  in  the  said  prin- 
cipal sum  of  £  and  the  interest  thereof  upon  the  trusts 
and  for  the  ends,  intents  and  purposes  next  hereinafter  mentioned, 
(that  is<to  say)   in  trust  to  pay  the  said  principal  and  interest 
monies,  as  and  when  the  same  shall  be  received,  into   the  pro- 
per hands  of  her  the  said  {wife)  for  her  own  sole,  separate  and  pecu- 
liar use  and  benefit,  to  the  end  and  intent  that  the  same  or  any  part 
thereof  may  not  nor  shall  be  in  anywise  liable  to  the  debts,  contracts, 
engagements  or  control  of  the  said  {husband)  her  husband  (and  for 
which  her  receipts  alone  shall  be  asufHcient  discharge  and  sufficient 
discharges), and  subject  to  the  directions  and  trusts  aforesaid,  and  until 
ftdl  execution  thereof,  do  andsh&ll  stand  and  be  possessed  of  and 
interested  in  the  said  principal  and  interest  monies,  or  so  much 
thereof  as  at  any  time  shall  not  have  been  paid  to  the  said  {wife)  in 
pursuance  of  the  said  directions,  in  trust  for  such  person  and  persons, 
4md  to  and  for  such  ends,  intents  and  purposes,  and  under  and  sub- 
ject to  such  provisos,  directions,  declarations  and  agreements,  and  in 
such  parts  and  proportions,  and  manner  and  form,  as  she  the  said 
{wife)  shall  at  any  time  or  times,  and  from  time  to  time  during  her 
life,  notwithstanding  her  coverture,'  and  whether  covert  or  sole,  \sg 
any  deed  or  deeds,  writing  or  writings,  to  be  signed  by  her  in  the  pre- 
sence  of  and  attested  by  two  or  more  credible  witnesses,  or  by  her  last 
will  and  testament  in  writing,  or  any  writing  purporting  to  be  or  be- 
ing in  the  nature  of  her  last  will  and  testament,  or  any  codicil  thereto, 
to  be  respectively  by  her  signed  and  published  in  the  presence  of  and 
attested  by  the  like  number  of  credible  witnesses,  direct  or  appoint 
and  in  default  of  such  direction  or  appointment,  and  as  to  so  much 
of  the  said  trust-monies,  of  which  none  sliall  be  so  made  or  given  or 


NO.  CCLXXXV.] 


CQNVEYANCING. 


299 


CHAROX, 


wMch  shall  not  take  effect,  and  which  shall  not  have  been  paid  into  her 

own  hands,   then,  from  and  immediately  after  the  decease  of  the    (f^'^^A 

said  (wife)  in  trust  for  the  next  of  kin  of  her  the  said  (wife),  and 

upon   or   for  no  other  trust,  intent  or  purpose  whatsoever.  IN 
WITNESS,  &c. 
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Mortgage 
[Jurther). 


No.  CCLXXXVI. 

A  Charge  (further)  by  Indorsement  (1)  upon  a  Mortgage  of 
Freehold  (2)  or  other  Premises^  for  securing  the  Payment  of  a 
Sum  advanced  siyice  the  original  Mortgage  (3)# 

Variations  where  it  is  for  securing  the  payment  of  further  Sums 
to  be  advanced.  Also  where  a  further  Sum  has  been  already 
charged. 


This. Indenture  made  the  day  of  in  the 

year  of  the  reign,  &c.  and  in  the  year  of  our  Lord  18 


Be- 


Further  charge 
better  by  in- 
dorsement. 

Diilerent  kinds 
of  property. 


Mortgagee  ad- 
vancing a  fur- 
ther sum  has 
priority. 


Tacking. 


(1)  A  further  charge  may  be  by  a  distinct  instrument ;  but,  to  pre- 
vent its  being  separated  from  the  original  mortgage,  it  will  be  adviseable 
that  it  should  be  by  indorsement. 

(2)  This  precedent  has  been  so  framed  as  to  need  but  little  yariation, 
whatever  be  the  nature  of  the  property  charged ;  should,  however,  for 
any  reason,  the  parties  wish  to  have  the  charge  made  by  a  separate 
deed,  then  the  recital  of  the  mortgage  must  correspond  with  the  differ- 
ent species  of  property. 

(3)  A  mortgagee  advancing  a  furth^*  sum  to  the  mortgagor  will 
havis  priority  to  all  mesne  incumbrances,  unless  he  have  express  notice 
of  them  before  advancing  the  additional  sum ;  Bedford  v.  Backhouse, 
2  Eq.  Ca.  Ab.  615,  pi.  12;  Wrightson  v.  Hudson,  ib.  609,  pi.  7  ;  Shep- 
herd V.  Tilley,  2  Atk.  S25 :  and  although  the  mesne  incumbrance  be 
registered,  it  will  make  no  difference,  as  the  mortgagee  is  not  bound  to 
search  the  register  office ;  nor  is  registry  alone  a  legal  notice ;  and  "  the 
English  registry  acts  only  avoid  prior  charges  not  registered,  but  do  not 
give  subsequent  conveyances  any  further  force  against  prior  registered 
ones  than  they  had  before,"  ihid*\  but  it  seems  to  be  otherwise  of  the 
Irish  registry  acts.  Sec  Bushell  v.  Bushel],  1  Sch.  and  Lef.  90 ;  La- 
touch  V.  Lord  Dunsany,  ib.  137* 

It  is  a  settled  rule  that  a  prior  mortgagee  may  tack  a  judgment  to  his 
mortgage,  though  subsequent  in  time  to  a  second  mortgagee,  so  that  he 
have  not  at  the  time  notice  of  the  second  mortgage ;  Marsh  v.  Lee, 
2  Vent.  337;  1  Ch.  Ca.  162;  Shepherd  v.  Tilley,  2  Atk.  325;  Brace 
v.  Marlborough,  2  P.  Wms.  494  ;  tor  when  a  mortgagee  makes  a  subse- 
quent advance  of  money,  the  court  will  intend  that  he  makes  it  on  tlie 
security  of  the  land  as  to  both  sums;  Ex-parte  Knotty  11  Ves.  617; 
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TFEEur  the  within  named  {mortgagor)  of  the  one  part,  and  the       cHknaz. 
within  named  {mortgagee)  of  the  other  part.     Whereas  the  said      Mortgage 
{mortgagee)  hath  since  the  execution  of  the  within  written  indenture  — -— — '— 
lent  unto  the  said  {mortgagor)  the  sum  of  £  in  addition  R^^/i^'of  loan 

to  the  sum  of  <f  (1),  therein  mentioned:  And  whebeas  of  further  sum. 


Radclyfiey.  Warrington,  12  ib.  SS*,;  and  see  Barnett  v.  Weston,  12  ib, 
130:  and  where  a  mortgagee  has  tacked  a  judgment  to  his  mortgage, 
he  shall  not  be  confined  to  the  penalty  of  his  judgment,  but  will  be  en- 
titled to  interest  on  his  judgment  debt,  although  it  should  exceed  such 
penalty;  Godfrey  v.  Watson,  3  Atk. 518.     And  if  a  mortgagor  borrow 
a  further  sum  of  the  mortgagee,  even  though  it  be  secured  by  bond 
only,  he  shall  not  redeem  without  paying  both  debts,  if  the  mortgage 
had  become  absolute;    Anon.  1  Ch.Ca.164';  Taylor  v.   Beversham, 
2  1^.  194;  Windham  v.  Jennings,   1  Ch.  Rep.  24-7;  Shuttleworth  v. 
Laycock,  1  Vern.  24«7>     But  this  holds  only  as  between  the  mortgagee 
alhd  mortgagor,  or  his  heirs  or  beneficial  devisee,  and  not  as  between  the 
mortgagee  and  assignee  of  the  equity  of  redemption ;  Adams  v.  Claxton, 
6  Ves.  229 ;  nor  as  against  the  assignees  of  a  bankrupt,  unless  prior  to 
the  act  of  bankruptcy;  Ex-parte  Herbert,  13  Ves.  183  ;  or  unless  it  be 
a  judgment  docketted.  Baker  v.  Harris,  16  ib.  397 ;  creditors,  trustees  for 
creditors,  Price  v.  Fastenedge,  Amb.  685  ;  or^other  persons  entitled  for  a 
valuable  consideration,  Bayley  v.  Robson,  Prec.  Ch.  89;  Coleman  v. 
Winch.  1  P.  Wms.  775 ;  Powis  v.  Corbet,  8  Atk.  556 ;  Troughton  v. 
Troughton,   1   Ves.  87 ;  Jackson  v.  Langford,  2  ib*  662 ;  Holmes  v. 
Banco,  3  Atk.  60;  Lothian  v.  Hassell,  3  Brow.  Ch.  Ca.  162.     And  it 
is  the  same  of  ieaseholdsi  with  respect  to  the  mortgagee  and  the  execu- 
tors of  the  mortgagor,  Eccles  v.  Thawill,  2  Vern.  177 ;  Coleman  v. 
Winch,  1  P.  Wms.  775.     Some  cases,  however,  will  be  found  in  the 
books,  wbere  the  mortgagor  having  borrowed  a  further  sum  from  the 
mortgagee  upon  bond,  has  been  allowed  to  redeem  upon  payment  of  the 
mortgage  money  only ;  see  Challis  v.  Casbome,  Prec.  Ch.  407 ;  Mor- 
ret  V.  Paske,  2  Atk.  53 ;  but  this  doctrine,  though  it  at  first  appears  to 
be  contrary  to  the  rules  above  laid  down,  will  nevertheless  be  recon- 
cileable  with  them,  if  we  attend  to  the  distinction  between  a  mortgagee 
coming  into  court  to  foreclose,  and  a  mortgagor  to  redeem ;  in  the 
former  case   the  mortgagee  will  not  be  allowed  to  tack  any  further 
securities  to  his  mortgage  to  the  prejudice  of  the  mortgagor ;  in  the 
latter  the  mortgagor  is  bound  to  do  equity  before  he  can  have  equity 
done  him. 
*  (1)  If  there  has  been  an  additional  sum  already  charged,  say.  Further  charge. 

^'  Whbeeas  the  said  {mortgagee)  has  since  the  execution  of  the 
within  written  indenture,  lent  unto  the  said  {mortgagor)  the  sum  of 
£  in  addition  to  the  sum  of  £  therein  men- 

tioned ;  and  the  said  {mortgagor)  hath,  by  the  above  written  indorse- 
ment, duly  charged  the  same  upon  the  said  pfremises  in  the  manner 
therein  expressed:  And  wheeeas  the  fiame  principal  dums  of 
^  and  £  are  still  due  and  owing  to  the  said  {mort^ 
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Mortgage 
{further). 


WITNESS. 
That  in  C9nri- 
deration  of  the 
money  now  knt 


the  mortgagor 
charges  the  pre- 
mises with  the 
payment  of  it. 


the  said  {mortgtigof)  hath  executed  a  bond  or  obligation  in  mriting 
bearing  or  intended  to  bear  even  date  herewith,  for  payment  of  the 
said  sum,  with  interest  for  the  same  after  the  rate  of  £6  per  cent, 
per  annum,  on  the  of  then  and  now  next  ensuing,  and 

for  better  securing  the  payment  thereof  hath  agreed  to  charge  the 
same  upon  the  within  named  premises  in  the  manner  hereinafter  ex- 
pressed. Now  THIS  iNDENTUEE  WITNESSETH,  that  foT  and  in  con- 
sideration of  the  sum  of  £  of  lawftd  money  of  the 
United  Kingdom  of  Great  Britidn  and  Ireland,  in  hand  well 
and  truly  paid  to  the  said  {mortgagor)  by  the  said  {fn€Ttgagee\ 
at  or  immediately  before  the  sealing  and  delivery  of  these  presents^ 
the  receipt  whereof  the  said  {mortgagor)  doth  hereby  acknowledge, 
[and  of  and  from  the  same  doth  fiilly  and  absolutely,  acquit,  release, 
discharge  and  exonerate  the  said  {mortgagee)^  his  executors,  admi- 
nistrators and  assigns,  as  well  by  these  presents  as  by  the -receipt 
or  acknowledgment  for  the  same  sum  hereunder  written,]  and  for 
securing  the  repayment  thereof  with  interest  at  the  time  and  after 
the  rate  mentioned  in  the  condition  of  the  said  in  part  recited  bond, 
He  the  said  {mortgagor)  for  himself,  his  heirs,  executors  and  admi- 
nistrators, doth  covenant  (1),  grant,  declare  and  agree  .with  and  to 


Subsequent  ad- 
vances. 


No  conveyance 
in  a  further 


chaige. 


gagee)  by  the  said  {mortgagor)  upon  the  security  of  the  said  pre- 
mises, but  all  interest  in  respect  of  the  said  sums  hath  been  duly 
paid  and  satisfied  up  t6  the  day  of  last  past : 

And  wheeeas  the  said  {mortgagor)  hath  applied  to  the  said 
{mortgagee)  to  lend  him  the  further  sum  of  £  upon  the 

security  of  the  said  premises  and  the  bond  of  the  said  {mortgagor)^ 
which  the  said  {mortgagee)  hath  consented  to  do.**^ 

And  note,  that  a  mortgagee  has  no  security  for  subsequent  advances 
made  on  the  strength  of  a  parol  engagement ;  Ex  parte  Hooper,  I 
Merivale,  7.  2  Rose,  328.  S.  C. 

*(1)  In  a  mortgage  by  way  of  further  charge,  no  new  conveyance  is,  of 
course,  necessary  to  be  made  to  the  mortgagee,  as  the  estate  is  alreadv 
vested  in  him  by  the  first  mortsage :  all,  therefore,  that  is  requisite,  will 
be,  that  the  mortgagor  should  declare  and  agree  that  the  premises  shall 
be  chargeable  with  the  sum  lastly  advanced,  as  well  as  the  former ;  and 
the  mortgagor  having,  also,  by  the  first  mortgage,  entered  into  co- 
venants for  the  title,  the  only  covenant  now  necessary,  besides  that  for 
payment  of  the  additional  sum  borrowed,  will  be,  that  he  has  not 
subsequently  incumbered  the  estate ;  this  will  not  only  furnish  grounds 
for  damages,  in  case  he  should  have  made  an  intermediate  charge,  be- 
yond the  value  of  the  estate,  but  also  serve  as  a  rebuttal  of  any  implied 
or  presumptive  notice  in  the  mortgagee  of  such  intermediate  charge,  and 
therefore  give  him  the  full  benefit  of  tacking  the  latter  to  his  original 
security. 
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the  said  {mortgagee)^  his  executors,  administrators  and  assigns,  in 
the  manner  following,  (that  is  to  say,)  that  all  and  singular  the  mes- 
suages, lands,  tenements  and  hereditaments  in  or  by  the  within  written 
indenture,  granted  and  released  (1),  or  otherwise  conveyed  or  men- 
tioned, or  intended  so  to  be,  imto  the  said  {mortgagee)^  his  heirs  or  as- 
signs, by  way  of  mortgage,  as  within  is  mentioned,  with  their  and  every 
of  their  appurtenances,  shall  stand  charged  and  chargeable  with  and 
continue  and  be  a  security  unto  him  the  said  (mortgagee)y  his  exe- 
cutors, administrators  and  assigns,  not  only  for  the  payment  of  the 
said  sum  of  £  (2)  and  interest  as  in  the  said  within  written  inden- 
ture mentioned,  but  also  for  the  payment  of  the  said  sum  of  £ 
now  or  since  advanced  by  him  as  aforesaid,  with  interest  for  the  -same 
after  the  rate  of  .£^5  per  cent,  per  annum,  until  payment  thereof,  and 
that  the  said  messuages,  lands,  tenements  and  hereditaments,  or  any 
part  thereof,  shall  not  be  redeemed  or  redeemable  either  at  law  or 
in  equity  until  not  only  the  said  sum  of  £  (3)  and 

interest,  but  also  the  said  sum  of  £  ,  and  interest, 

together  with  all  costs,  charges,  damages  and  expenses  occasioned 
by  or  in  relation  thereto,  shall  be  fiilly  paid  and  satisfied  unto  the 
said  {mortgagee)^  his  executors,  administrators  and  assigns,  accord- 
ing to  the  true  intent  and  meaning  of  these  presents  (4).      Ani>  the 


CUA&OJI. 


Mortgage 
(Jiarther), 


Further  cbirge. 


Further  charge. 


( 1 )  If  the  mortgage  were  by  demise  or  assignment,  these  words  must  Mortgage  by 
be  made  to  correspond.  demuc^  &c. 

(2)  If  there  lias  been  an  additional  sum  already  charged,  say, 
"  Not  only  for  the  payment  of  the  said  principal  sums  o{£ 

and  £  and  the  interest  thereof  respectively  as  in  the  within 

written  indenture  and  the  above  written  indorsement  are  mentioned^ 
but  also  for  the  payment,^  as  above, 

(S)  If  there  has  been  an  additional  sum  already  charged,  say, 

"  Not  only  the  said  several  sums  of  £  and  £ 

and  the  interest  thereof  respectively',  but  also^  as  above. 

(4)  If  the  further  charge  be  for  securing  the  payment  of  such  further  Further  sums 
turns  as  may  from  time  to  time  be  advanced  by  the  mortgagee,  add,         ^°  ^  adTtoced. 

^'  And  also  for  all  such  further  or  other  sum  or  sums  of  money, 
not  exceeding  in  the  whole  the  sum  o{  £  as  at  any  time  or 

times  hereafter  shall  or  may  be  lent,  advanced  or  paid  unto  or  for 
the  use  of  the  said  (mortgagor)  by  the  said  (mortgagee),  or  which 
shall  or  may  be  due  and  owing  from  the  said  {mortgagor),  his  ex- 
ecutors or  administrators,  upon  a  balance  or  balances  of  accounts  be- 
tween them,  or  which  he  the  said  (mortgagee),  his  heirs,  executors 
or  administrators,  now  is  or  shall,  or  may  at  any  time  or  times  here- 
after become  or  be  liable  to  pay  unto  or  for  the  said  (mortgagor)^ 
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Mortgage 
(JuTther), 

Covenant  by 
mortgagor,  to 
pay  sura  now 
advanced. 


Hath  not' in- 
cumbered. 


said  (mortgagor)  doth  hereby  for  himself,  his  heirs,  executors  aad 
administrators,  further  coYenant,  promise  and  agree  with  and  to  the 
said  {mortgagee)^  his  executors,  administrators  and  assigns,  by  these 
presents,  in  the  manner  following,  (that  is  to  say)  that  he  the  said 
(mortgagor)^  his  heirs,  executors  or  administrators,  or  some  or  one 
of  them,  shall  and  will  well  and  truly  pay  or  cause  to  be  paid .  unto 
the  said  {mortgagee)^  his  executors,  administrators  and  assigns,  on 
the  day  of  next  ensuing  the  date  hereof,  the  said  sum  of 

£         with  interest  for  the  same  after  the  rate  of  ^5  per  cent,  per^ 
annum,  being  the  same  day  or  time,  and  sums,  as  are  respectively  men- 
tioned in  the  condition  of  the  said  in  part  recited  bond  (1)  :    *  Ani> 


Money  to  be  ad« 
ranced  should 
be  limited  not 
to  exceed  a 
given  turn. 


Power  of  sale. 


Further  sums. 


his  executors,  administrators  or  assigns,  not  exceeding  in  the  whole 
the  sum  of  <£*  ,  together  with  interest  for  the  same  sums  re- 

spectively after  the  rate  of  £5  per  cent,  per  amium  from  the  time  of 
any  such  advancement  until  payment  and  satisfaction  thereof,  and 
for  all  costs,  chiarges,  damages  and  expenses  which  the  said  (morU 
gagee),  his  heirs,  executors  or  administrators,  or  any  of  them  shall 
or  may  sustain,  or  be  put  unto  by  reason  thereof.*^ 

It  will  be  adviseable  that  a  limit  should  be  placed  to  the  amount  of 
the  advances  to  be  made  by  the  mortgagee,  in  order  to  save  the  heavy 
duty  imposed  by  the  new  stamp  act  of  55  Geo.  3.  c.  184.  on  mortgages 
securing  the  repayment  of  money  without  any  limit.  That  act  enacts, 
'*  that  where  the  total  amount  of  the  money  secured  or  to  be  ultimately 
recoverable  thereupon  shall  be  uncertain  or  without  any  limit,  a  duty  of 
£25  shall  be  payable ;  but  where  the  total  amount  of  the  money  secured 
or  to  be  ultimately  recoverable  thereupon  shall  be  limited  not  to  exceed 
a  given  sum,  then  the  same  duty  as  on  a  mortgage  for  such  limited^ 
sum." 

If  there  be  a  power  of  sale  in  the  mortgage,  add, 

*  ^^  Akd  fiirther,  that  the  said  premises  and  every  of  them  shall  be 

and  are  hereby  made  subject  and  liable  to  the  same  or  like  power  of 
sale,  and  other  powers  and  remedies  for  payment  of  the  said  sum  of 
£  as  the  same  premises  are  by  the  within  written  indenture 

made  subject  or  liable  to,  in  default  of  payment  of  the  within  men- 
tioned sum  of  £  ;  and  in  case  of  such  sale  or  sales,  the  pur- 
chase or  consideration  money  shall  be  chargeable  with  and  appUcable, 
and  applied,  as  well  in  payment  of  the  said  sum  o£  £  as  of 
the  within  mentioned  sum  of  £ 

(1)  If  the  further  charge  be  for  securing  the  payment  of  further  sums 
to  be  advanced,  add, 

^^  And  shall  and  will  in  like  manner  pay  or  cause  to  be  paid 

within  the  space  or  period  of  months  next  after  the  advance 
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also,  that  he  the  said  {mortgagar)  hath  not  parted  with  or  other- 
wise disposed  of  his  equity  or  the  right  to  redeem  the  preioises  com-      (a^^) 
prised  in  the  within  written  indenture  of  mortiniffe«  nor  at  any  time  ;r"; 

J  o  .  i_  .  ^1         .,.  ..,  ,       Hath  not  en- 

beretofore  since  the  execution  of  the  within  written  ^indenture,  made,  cumbered, 
done,  executed,  or  knowingly  occasioned  or  sufiPered  any  act,  deed, 
matter  or  thing  whatsoever,  whereby  or  by  reason  or  means  whereof 
the  hereditaments  and  premises  comprised  in  the  within  written  in- 
denture, and  intended  to  be  hereby  charged  with  the  payment  of  the 
said  sum  of  £  and  interest  or  the  equity  or  right  of  re- 

demption thereof,  are,  is  or  may  be  impeached,  charged,  incumbered 
or  prejudicially  aiFected  in  any  manner  howsoever,  but  that  he  the 
said  {mortgagor)  now  hath  in  himself  good  right,  fiill  power,  and 
law&l  and  absolute  right  and  tide  to  charge  the  said  sum  of  £ 
and  interest  upon  the  same  hereditaments  and  premises  in  the  man- 
ner hereinbefore  mentioned,  and  according  to  the  true  intent  and 
meaning  of  these  presents :  And  that  he  the  said  {mortgagor),  his  ^j^"  *""'" 
heirs,  executors,  administrators  and  assigns,  shall  and  will,  at  any 
time  or  times,  until  fiill  payment  and  satisfaction  thereof,  make,  do 
and  execute,  or  cause  and  procure  to  be  made,  done  and  executed, 
at  his  and  their  own  costs,  expenses  and  charges,  as  and  when  there- 
unto required  by  the  said  {mortgagee)^  his  executors,  administrators, 
or  assigns,  all  such  further  and  other  deeds,  matters  and  things  in 
the  law  whatsoever,  for  the  further,  better,  and  more  eiFectuaUy  or 
satisfactorily  securing  the  same,  with  interest  after  the  rate  aforesaid, 
as  by  him  the  said  {mortgagee),  his  heirs,  executors,  administrators 
or  assigns,  or  any  of  them,  or  his  or  their  counsel  in  the  law  (being 
of  the  d^ee  of  a  barrister),  shall  be  reasonably  required  in  that  be- 
half (1).     IN  WITNfeSS,  &c. 


ance. 


thereof,  all  and  every  such  further  and  other  sum  and  sums  of  money 
not  exceeding  the  sum  of  £  ,  which  at  any  time  or  times  here- 

after shall  or  may  be  justly  due  and  owing  to  the  said  {mortgagee), 
his  executors  or  administrators,  by  him  the  said  {mortgagor),  his 
executors,  administrators  or  assigns,  in  any  manner  howsoever.^ 

(1)  If  there  was  a  receiver  appointed  bv  the  mortgage  deed|  there  Receiver, 
may  be  here  added  a  direction  to  tne  following  effect : 

♦  *'  And  the  said  {mortgagor)  doth  hereby  order  and  direct  the 
said  {receiver),  by  and  out  of  the  residue  or  surplus  of  the  rent,  is- 
sues and  proceeds  of  the  several  hereditaments  and  premises  which, 
under  or  by  virtue  of  the  within  written  indenture  is  or  may  be 
holden  by  him  in  trust  for  the  said  {mortgagor),  to  pay  from  time 
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to  time  unto  the  said  (mortgagee)^  his  executors,  administrators  or 
assigns,  the  interest  of  the  said  sum  ot  £  so  now  advanced 

by  him  to  the  said  (mortgagor)  as  hereinbefore  is  mentioned,  or  so 
much  thereof  as  for  the  time  being  should  be  in  arrear ;  and  the 
said  (mortgagor)  doth  hereby  declare  that  the  receipt  of  the'^^d 
(mortgagee)  f  his  executors,  administrators  or  assigns,  shall^at'all 
times  be  an  effectual  discharge  for  the  same,  or  for  so  much  ^thereof 
as  in  any  such  receipt  shall  be  expressed  or  acknowledged  Jto^be  re- 
ceived.'*   IN  WITNESS,  &c- 
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(Jiarther). 


No.  CCLXXXVII. 

« 

I 

*A  Charge  (further)  upon  Mortgage  Premises  by  Indorsement^ 
where  a  power  of  Sale  was  given  to  the  Mortgagee, 


This  Indentube  made  the  day  of  ,  in  the 

year,  &c.  and  in  the  year  of  our  Lord  18    ,    Between  the  within 
named  (mortgagor)  of  the  one  part,  and  the  within  named  {mart- 
gagee)  of  the  other  part.     Whereas  the  within  mentioned  princi- 
pal sum  of  £  still  remains  owing  to  the  said  {mortgagee) 
upon  the  security  of  the  within  mentioned  lands  and  hereditaments, 
but  all  interest  for  the  same  hath  been  paid  up  to  the  day 
of             last.  '  And  whereas  the  said  (mortgagor)  is  also  in- 
debted to  the  said  (mortgagee)  in  the  further  sum  of  £  , 
since  advanced  to  him,  and  which  he  hath  agreed  to  secure  by  a 
Either  charge  upon  the  said  hereditaments,  in  the  manner  here- 
inafter expressed.     Now  this  indenture  witnesseth,  that  in  con-     witness. 
sideration  of  the  sa^d  sum  of  of                                 5  so  advanced  by  JfiT^^ihin 
the  said  (mortgagee)  since  the  execution  of  the  within  written  in-  premiaes  with 
denture,  and  now  due  to  him  by  the  said  (mortgagor)  (and  of  which        ^  ""^ 
dvancement  and  debt,  by  reason  thereof,  the  said   (mortgagor) 
doth  hereby  acknowledge),  he  the  said  (mortgagor)   doth  hereby 
for  himself,  his  heirs,  executors,  apd  administrators,  charge  and 
make  chargeable  and  liable,  all  and  singular  the  messuages,  lands, 
and  hereditaments  comprised  in  the  within  written  indenture^  with 
and  to  the  payment  unto  him  the  said  (mortgagee)^  his  executors, 
administrators,  and  assigns,  as  well  of  the  said  sum  of  <f                 , 
60  now  lastly  advanced  as  aforesaid,  with  interest  for  the  same 
after  the  rate  of  five  per  centum  per  annum,  as  for  the  payment 
of  the  within  mentioned  sum  of  £                  ^             and  interest. 
And  doth  hereby  declare  and  agree  that  the  said  messuages,  lands, 
and  hereditaments,  or  any  of  them,  or  any  part  thereof,  shall  not  be 
redeemed  or  redeemable,  or  subject  or  liable  to  any  right,  power,  or 
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.  equity  of  redemption,  of  or  by  him  the  said  {mortgagor),  his  heirs  (1), 
?A^^^  executors,  or  administrators,  until  fiill  pajrment  and  satisfaction,  as 
well  of  the  said  last  mentioned  sum  of  £  and  interest,  as 


of  the  said  within  mentioned  sum  of  £  and  interest. 

Application  of     And  further,  that  if  and  when  the  said  messuages,  lands,  and  here- 
pro  uce  o     e.   ^j^mg^tg  comprised  in  the  said  recited    indenture,  or  any  part 

thereof,  shall  be  sold  or  otherwise  disposed  of  in  pursuance  of  the 
within  mentioned  power  or  authority  given  in  that  behalf,  all  and 
every  the  sum  and  sums  of  money  which  shall  or  may  be  produced 
or  arise  from  any  such  sale  or  disposition,  (or  the  surplus  thereof 
after  payment  of  the  principal  and,  interest  money,  and  costs,  charges, 
and  expenses,  within  mentioned,)  shall  be  subject  and  liable  to  tbe 
payment  of  the  said  siun  of  <£^  and  interest,  or  so  much 

thereof  as  at  the^time  of  any^such  sale  or  disposition  shall  remain 
or  afterwards  become^  due  and  be  unpaid;  and  that  he  the  said 
{fnoTtg€^e),  his  executors,  administrators,  and  assigns,  shall  or  liw- 
fiilly  may  retain  and  pay  the  same  out  of  or  by  means  thereof,  in  Mke 
manner  as  he  and  they  is  and  are  authorised  or  empowered  to  retain 
and j)ay  the^within  mentioned  sum  of  £  and  interest, 

and  ad  if  the  same  had  been  originally  secured  upon  the  within 
mentioned  hereditaments  by  the  within^^written  indenture.  AND, 
&c.     [Add  covenant  to  pay^  (Jr^.j  (2). 


Leaseholds.  (1)  If  the  premise  be  leasehold  omit  the  word  '*  heirs." 

Corenaots.  (2)  See  ante^  p.  SM,  et  seq. 
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*A  Charge  upon  Poor  Rates  by  Guardians  of  the  Poor  (1). 


fir  virtue  of  an  Act  made  in  the  twenty-second  year  of  the  reign  of 
his  Majesty  King  George  the  Third,  intituled  An  Act  for  the  better 
relief  and  employment  of  the  poor,  We,  A.  B.  visitor,  and  C.  D. 
guardian,  of  the  poor  for  the  parish  [or  township,  a^  the  case  shall 
fe]  of  E.  in  the  county,  city,  &c.  of  ,  in  consideration  of  the 

ram  of  <f  ,  to  us  in  hand  paid  by  ,  for  the  pur- 

chase of  or  purchasing,  building,  erecting,  repairing,  fitting  up,  or 
finnishing,  &c.  {as  the  case  shall  he"]  a  convenient  bouse,  buildings, 
and  offices  for  the  reception,  accommodation,  and  employment  of  the 
poor  of  the  said  parish  or  township,  and  for  providing  suitable  istock 
and  utensils  for  that  purpose,  do  hereby  charge  the  poor^s  rates  to 
be  liereaflier  made,  and  the  several  sums  of  money  to  be  raised  there- 
upon within  the  said  parish,  [or  township,  as  the  case  shall  be"]  with 
the  payment  of  the  said  principal  sum  and  interest,  after  the  rate  of 
per  centum  per  annum,  half-yearly,  as  the  same  shall  become 
due. 


CRAmOK. 


Poor  BaUi 
{worWiouae). 


(1)  By  act  of  22  Geo.  3.  c.  83.  for  the  better  relief  and  employment  28  Geo.  S.c  83, 
of  the  poor  (sec.  20.)  the  visitora  and  guardians  of  the  poor,  appointed 
under  that  act,  when  the  expenses  of  erecting  or  repairing  any  build- 
ings for  the  use  of  the  poor  of  any  parish  or  place  shaJl  exceed  £\Q0  or 
upwards,  are  authorised  to  borrow  the  same  at  interest,  and  secure  the 
money  borrowed  upon  t)ie  poor's  rates,  not  exceeding  £50  for  each 
parish  or  place,  by  an  instrument  to  the  effect  of  that  given  above,  and 
which  may  be  assigned  or  transferred  at  pleasure^  by  writing  indorsed 
thereupon  to  the  follovring  effect : 

"  I  do  transfer  this  security,  with  all  my  right  and  title  to  the  Assignment, 
principal  money  secured,  and  to  all  the  interest  money  now  due  or 
hereafter  to  be  due,  unto  C.  D.,  his  executors^  administrators,  and 
assigns,  dated  this  day  of 

A.  B. 

Witness — E.  F. 
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No.  CCLXXXIX. 


^A  General  Charterparty  o/ Af&eightment  {common  form  (1)). 


WITNESS. 


This  chartebpartt  of  affreightment,  indented  and  mtnit 
the  day  of  in  the  year  of  our  Lord  18    ,  Between 

(owner)  owner  [or  master]  of  the  ship  or  vessel  called  the  , 

of  the  burthen  of  tons  or  thereabouts  (2),  now  lying  in  the 

port  of  9  of  the  one  part,  and  {freighter)  of,  &c.  merchaiit, 

freighter  of  the  said  ship  or  vessel  of  the  other  part  (3),  witnesseth, 


Charterparty. 


Fonn. 


Burthen. 


East  India 
Company. 


(1)  A  charterparty  of  affreightment  is  an  agreement  between  the 
owner  or  master  of  a  vessel,  and  a  merchant  or  other  person,  for  the 
hire  of  the  vessel,  or  a  part  of  it,  for  the  conveyance  of  goods  to  the 
place  to  which  they  are  destined ;  and  the  freight  or  affreightmeDt  is 
the  sum  to  be  paid  by  such  merchant,  or  other  person,  for  the  carriage 
of  them* 

No  particular  form  is  required  by  law  for  the  validity  of  a  charter- 
party,  but  usage  amongst  merchants  has  established  that  given  above, 
variable,  however,  so  as  to  meet  the  actual  agreement  between  the 
parties. 

(2)  It  is  generally  considered  proper  to  mention  the  ship's  burthen,  to 
prevent  a  misunderstanding  as  to  tne  amount  of  the  cargo  covenanted 
by  the  owner  or  master  to  be  taken  on  board ;  but  notwi&standing  the 
burthen  of  the  ship  be  mentioned  it  has  been  held,  that  if  she  can  con- 
veniently carry  more,  and  the  hire  be  for  a  full  cargo,  freight  will  be  pay- 
able for  the  whole  that  she  can  carry ;  see  Hunter  v«  Fry,  2  Bar.  and 
Aid.  421. 

(3)  If  the  ship  is  freighted  for  the  service  of  the  East  India  Compa- 
ny»  aay, 

^^  And  the  united  company  of  merchants  of  England  trading  to 
the  East  Indies  of  the  other  part,  witnesseth,  that  the  said  part  own- 
ers, for  themselves  and  the  rest  of  the  owners  of  the  said  ship,  and 
the  said  master  for  himself,  his  executors  and  administratprs,  hare 
panted  and  let  to  freight  all  the  said  ship  unto  the  said  united  com- 
pahy ;  and  that  the  said  united  company  have  hired  and  taken  to 
freight  all  the  said  ship,  for  a  voyage  with  her  to  be  made  (by  God's 
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that  the  said  owner  [or  master]  for  the  considerations  hereinafter 
mentioned.  Hath   granted,   and  to  freight  letten,  and  by  these    ^JP^^^"*^^- 
presents  Doth  grant  and  to  freight  let  unto  the  said  merchant  (who  Own«riets  to 
hath  accordingly  hired  and  taken  to  freight,  and  by  these  presents 
doth  hire  and  take  to  freight)  the  said  ship  or  vessel  for  the  voyages, 
and  upon  the  terms  and  conditions  following  (that  is  to  say),  The  ship  for  her 
owner  of  the  said  ship  or  vessel  [or  the  said  master]  shall  and  will  ^^VHS^ 
forthwith  render  the  said  ship  or  vessel  tight,  staunch,  strong,  pro^ 
perly  rigged,  sufficiently  manned,  and  in  every  respect  fit  for  navi. 
gation,  to  perform  the  outward  and  homeward  voyages  hereinaf- 
ter mentioned;  and  shall  thereupon  with  all  convenient  speed  re-  And  ship  goodf. 
oeive  on  board,  load  and  stow  in  a  regpilar  and  proper  manner  all 
siich'goods  and  merchandises  as  shall  or  may  be  sent  by  the  said 
freighter  alongside  the  said  ship  or  vessel  in  the  said  port  of  , 


blessing),  as  hereafter  mentioned,  in  trade  and  also  in  warfare,  and 
on  any  other  service  whatsoever,  as  the  said  company,  or  any  of  their 
governors,  presidents  or  agents,  authorized  thereunto  by  the  court  of 
directors  for  the  time  being  of  the  said  company,  or  any  committee 
thereof,  shall  require  or  direct ;  whereupon  the  said  part  owners,  for 
themselves  jointly  and  severally,  and  for  the  rest  of  the  part  owners 
of  the  said  ship,  and  for  their  respective  heirs,  executors  and  admi- 
nistrators, and  the  said  master  for  himself,  his  heirs,  executors  and 
administrators,  in  consideration  of  the  sum  of  £  of 

lawfid  money  of  Great  Britain,  by  the  said  united  company  to  be 
impressed  or  paid  to  them  at  the  ship^s  arrival  at  Gravesend  out- 
wards, in  part  of  the  freight  and  demurrage  to  grow  due  in  respect 
of  the  said  intended  voyage,  and  of  the  fturther  sum  of  £ 
to  be  then  likewise  paid  by  the  said  company  to  the  said  master,  in 
full  satisfaction  of  and  for  all  primage*  and  average  which  might 
otherwise  become  due  or  payable  to  the  said  master,  or  for  or  on  ac- 
count of  the  said  ship^s  intended  voyage,  and  for  and  in  considera- 
tion of  the  concessions,  and  covenants  hereinafter  on  the  part  of  the 
said  company  contained,  do  and  every  of  them  doth  covenant,  grant 
and  agree  to  and  with  the  said  united  company  of  merchants  of  Eng- 
land trading  to  the  East  Indies,  their  successors  and  assigns,  by 
these  presents,  in  manner  and  form  following,  (that  is  to  say)  That  the 
uud  ship  is  of  the  burthen  of,  &c.  [pursuing  a  similar  form  to  that 
obove ;  but  with  the  addition  of  a  great  number  of  special  provi^ 
sionsy  which  it  would  be  useless  to  insert  here,  their  form  being  aU 
ready  prepared  and  printed  for  M«e/'] 
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j^reightmeiU, 


and  sails  out- 
ward. 


Deliver  cargo. 


Refit  for  home- 
ward voyage. 


Load  homeward 
caigo. 


Sail  OB  hoiib- 
ward  voyage. 


Deliver  home- 
ward cargo. 


Master  not  to 
take  any  but 


not  exceeding  what  the  said  ship  or  vessel  can  conveniently  and 
safely  carry  over  sea,  besides  her  provisions,  tackle  and  i^purtenances 
(the  master's  cabin  and  the  usual  and  necessary  room  for  the  ship's 
crew  excepted)  ;  and  being  so  laden,  and  being  also  despatched,  the 
said  master  shall  and  will,  with  the  then  first  favourable  wind 
and  opportunity,  set  sail  and  depart  without  delay  in  the  said  ship 
or  vessel  from  the  said  port  of  ,  and  proceed  with  the  next 

convoy  to  the  port  of  ,  and  upon  his  arrival  there,  address 

himself  to  the  agents  or  correspondents  of  the  said  freighter ;  and, 
as  soon  after  as  may  be,  make  discharge  and  right  and  true  delivery 
of  the  said  goods  and  merchandizes  unto  the  agents,  correspondents, 
or  assigns  of  the  said  freighter,  according  to  the  bills  of  lading,  and 
so  to  the  end  of  the  said  outward  voyage  (1).  And  after  delivery  of 
the  said  outward  cargo  as  aforesaid,  the  said  master  shall  and  will 
forthwith  render  the  said  ship  or  vessel  in  all  respects  fit  to  receive 
her  homeward  cargo,  and  perform  her  homeward  voyage.  And  the 
said  master  shall  and  will  thereupon,  with  all  convenient  speed,  re- 
ceive on  board,  load  and  stow  in  a  regular  and  proper  manner  all 
such  goods  and  merchandizes  as  shall  and  may  be  sent  alongside  the 
said  ship  or  vessel  at  the  said  port  of  by  the  said  freighter, 

his  correspondents  or  agents,  not  exceeding  what  the  said  vessel  can 
conveniently  and  safely  carry  over  sea  (besides  and  except  as  herein- 
before mentioned  and  excepted)  ;  and  being  so  laden,  and  being  also 
agaii^  despatched,  the  said  master  shall  and  will  with  the  then  first 
favourable  wind  and  opportunity,  without  delay,  set  sail  and  depart 
from  the  said  last-mentioned  port  in  jthe  said  ship  or  vessel,  and  pro- 
ceed therewith  direct  to  the  said  port  of  ;  and  upon  arrival 
in  the  docks,  make  discharge  and  right  and  true  delivery  of 
the  sud  homeward  cargo,  unto  the  said  freighter  or  his  order,  accord- 
ing to  the  bills  of  lading ;  and  so  end  the  said  homeward  voyage 
(the  acts  of  God  and  the  King's  enemies,  the  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  the  restraints  and  detentions  of 
kings,  princes,  rulers  and  republics,  and  all  and  every  other  unavoid- 
able dangers  and  accidents,  excepted).     And  the  owner  {or  master]. 


Particular  port  (1)  If  the  charterparty  stipulate  for  the  delivery  of  goods  at  a  par- 
ticular porti  without  express  liberty  of  variance  (the  charterparty  be- 
ing under  seal),  no  parol  substituted  of  another  port  will  control  the 
efiect  of  the  deed  upon  the  established  rule  of  law,  that  no  obligation 
under  seal  can  be  abrogated  but  by  an  instrument  of  equal  force ;  see 
Thompson  v.  Brown,  1  Moore,  358 ;  and  see  Stevenson  v.  York,  2  Chit. 
(Temp.  Mansf.),  570. 
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fer  himself,  his  executors  and  administrators,  doth  hereby  covenant,  I'^J^!^^!!^* 
promise  and  agree  to  and  with  the  said  freighter,  his  executors  and  ad-    A!P^^^^^^^^* 
ministrators,  that  the  said  master  shall  not  nor  will,  in  either  the  said  Freighter's 
outward  or  homeward  voyage,  take  or  load  on  board,  or  suffer  to  be  ^^  ' 
taken  or  loaden  on  board  the  said  ship  or  vessel,  any  goods,  merchan- 
di«es,  packets,  letters  or  parcels  whatever,  from  any  other  person  or 
persons  whomsoever,  other  than  the  said  freighter,  without  his  con- 
sent and  permission,  or  the  consent  and  permission  of  his  agents,  cor- 
respondents or  assigns,  in  writing  for  that  purpose  first  had  and  obtain- 
ed. And  the  said  freighter,  for  himself,  his  executors  and  administra-  Freighter  to  pro- 
tors,  doth  hereby  covenant,  promise  and  agree  to  and  with  the  said  ^"c?  ^^^^^^ 
master,  his  executors  and  administrators,  that  he  the  said  freighter 
sbftU  and  will  procure,  and  cause  to  be  sent  alongside  the  said  ship  or 
vesdel,  to  be  loaden  on  board  thereof,  such  outward  and  homeward  car- 
goes as  aforesaid,  and  procure  the  necessary  licences  for  the  same. 
And  also,  that  he  shall  and  will  well  and  truly  pay  or  cause  to  be  paid  ^^^  l»y  fright- 
unto  the  said  owner  [or  master],  his  executors  or  administrators,  the 
sum  oi  £  ^  in  frill  for  the  freight  (1)  of  the  said  outward 

cargo,  apon  the, right  and  true  delivery  thereof  (2)  ;  and  the  sum  of 


(I )  Provision  should  be  made  for  payment  of  freight,  if  so  intended,  Frdgbt, 
during  the  whole  period,  between  the  sailing  and  the  arrival  of  the  ship  at 
its  destined  port,  and  not  made  to  depend  upon  its  safe  arrival,  as  no 
freight  will  otherwise  be  payable,  should  the  snip,  &c.  be  lost  in  the  in- 
terim ;  see  Gibbon  v.  Mendis,  2  Bar.  and  Aid.  17  ;  and  see  Cannon  v. 
Mewburn,  1  Bing.  46£  ;  unless  the  voyage  and  return  be  separated  into 
distinct  intermediate  voyages  to  different  places ;  see  Mackrell  v. 
Simond,  2  Chit.  (Ca.  tertip.  Mansf.)  666. 

Where  a  charter-party  is  by  way  of  contract  only,  without  words  of  Lien, 
demise,  the  master   (keeping   possession   of  it  as  the  servant  of  the 
owner)  has,'  on  behalf  of  the  owner,  a  lien  on  the  goods  for  the  freight ; 
Saville  v.  Campion,  2  Bar.  and  Aid.  503 ;  and  see  Meek  v.  Tate,  2 
Moor.  (C.  P.)  278,  8  Taunt.  280 ;  Yates  v.  Railston,  ib.  293 ;  Same  v. 
Mennell,  td.  S02  ;  and  it  seems  that  it  will  be  the  same  although  the  ship 
be  actually  demised,  if  it  appear  by  the  subsequent  provisions  that  the 
owner  is  to  have  the  charge  of  the  cargo  ;  see  Hutton  v.  Bragg,  7  Taunt. 
14.  5  Moor,  211*    But  the  master  has  no  such  lien  for  wages  or  other 
disbursementSy  as  the  lien  must  be  upon  the  thing  out  of  which  the  de- 
mand arises ;   Smith  v.  Plummer,  1  Bar.  and  Aid.  575.  It  is  very  fit  that 
provision  should  be  made  in  a  charterparty  for  the  payment  of  the  sea- 
men's wages,  as  if  not  paid  they  bear  a  lien  on  the  cargo,  &c.  on  board  ; 
Hobart's  Ca.  2  Dods.  (Admir,  Ca.)    100.  and  by  59  Geo.  3.  c.  58. 
justices,"  where  the  wages  exceed  208.,  may  levy  them  by  distress  or  by 
warrant  on  the  ship,  &c. 

(2)  Sonaetloies  the  agreement  is  for  so  much  per  ton  or  so  much  per 
doz.  or  mast,  in  which  case  £        .  and  so  in  proportion  for  less  than  a 
ton  should  be  expressed ;  see  2  Lev.  124 :  or  so  much  per  month,  &c« 
during  the  ship's  employment^  see  post. 
sur.«— YOI«.    II.  »  Y 
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Liberty  to  send 
on  board  a 
supercargo. 


Penal  clause. 


£  ,  in  full  for  the  freight  of  the  said  homeward  cai^,  upon 

the  right  and  true  delivery  thereof  as  aforesaid.  And  which  said 
sums  of  money  shall  be  in  entire  satisfaction,  and  in  lieu  of  aU  pri- 
mage  and  average,  pilotage  and  port  charges  (1)  whatever,  for  the 
said  outward  and  homeward  voyages.  And  it  is  hereby  covenanted 
and  agreed,  by  and  between  the  said  parties,  that  the  said  merchant 
shall  be  allowed  lay  or  running  days  in  the  whole,  for  load- 

ing and  unloading  the  said  outward  and  homeward  cargoes,  to  com- 
mence  and  be  computed  from  and  exclusive  of  the  days  after  die 
said  master  shall  be  ready  to  take  in  and  discharge  his  said  respective 
cargoes,  and  notice  given  thereof  to  the  freighter,  his  agents,  corre- 
spondents or  assigns.  And  it  is  further  agreed  by  and  between  the 
said  parties,  that  it  shaU  be  lawfid  for  the  said  freighter  or  his  agents, 
correspondents  or  assigns,  to  keep  and  detain  the  said  ship  or  vessel  on 
demurrage,  for  the  space  of  working  days,  over  and  above  the 

before-mentioned  running  or  lay  days,  upon  paying  the  said  master, 
his  executors  or  administrators,  at  the  rate  of  £  sterling  per 

day  for  each  and  every  of  the  said  days  of  demurrage  (2). 

And  it  is  hereby  further  mutually  covenanted  and  agreed  by  and  be- 
tween the  said  parties,  that  the  said  freighter  shall  be  at  hberty  to 
place  and  send  on  board  the  said  vessel  a  supercargo  during  the  said 
voyages,  for  whose  passage  the  said  master  shall  make  no  chai^ 
whatever  (the  isaid  supercargo,  however,  finding,  and  providing  him- 
self in  all  necessaries  during  the  said  voyages) ;  and  for  the  due 
performance  of  all  and  singular  the  covenants,  conditions  and  agree- 
ments herein  contained,  the  said  parties  mutually  bind  themselves, 
their  executors  and  administrators,  in  the  penal  sum  (3)  of  £ 


Port  charges. 
Demurrage. 


Ptnaity. 


( 1 )  The  port  charges,  unless  otherwise  provided  for,  fall  on  the  owner 
of  the  ship;  see  Faith  v.  E.  I.  Co.  4  Bar.  and  Aid.  630. 

(2)  A  covenant  in  a  charter-party  for  payment  of  demurrage  for  so 
many  days  at  her  loading  and  delivery  ports  will  not  extend  beyond  the 
time  specified,  nor  to  other  ports  than  those  to  which  the  ship  is  desig- 
nated; Stevenson  v.  York,  *2  Chit.  (T.  M.)  570. 

(3)  A  penal  sum  is  usually  introduced  in  charterparties,  to  be  forfeited 
on  failure  by  either  party  in  performance  of  the  stipulation  agreed  upon, 
but  to  prevent  the  construction  of  Heath,  Justice,  taking  place,  it  should 
seem  that  a  sum  by  way  of  liquidated  damages  would  be  preferable,  or  at 
any  rate  it  should  be  expressly  stated  which  the  parties  intend,  for  accord- 
ing to  him  where  several  things  are  to  be  performed  the  slim  to  be 
forfeited  on  non-performance  is  to  be  considered  as  a  penal  sum  al- 
though not  so  mentioned,  but  when  one  thing  only  is  to  be  performed 
the  sum  to  be  paid  on  failure  is  to  be  considered  as  liquidated  damages ; 


*  ^ 
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(dotiNe  the  value  of  the  freight)  firmly  by  these  presents  (1).     IN 

WITNESS,  &C.  Affreightment. 

Signed,  sealed  (2),  &c. 

A.  B  (3). 
C.  D. 
N.B.    When  the  voyage  has  been  performed,  the  charterparty 
should  be  delivered  at  to  be  cancelled. 


see  S  Bos.  and  PuU  S46.  630.  see  also  ant'e^  Mod  Prec.  Vol.  I.  p.  IS,  n. 
(do).  (3d.  ed.)  and  ante^  Vol.  I.  pp.  62,  65^  notes. 

(1)  llie  above  are  the  usual  stipulations  between  the  parties  to  this  Additioni. 
species  of  instrument,  but  any  others  may  be  added  at  the  pleasure  of 
thepartiesy  all  which   charterparties  being  old  mercantile  assurances, 

are  literally  construed  to  accord  with  the  intention  of  the  parties  ;  2  Cro. 
263.  Mosely  v.  Hicks. 

(2)  A  charterparty  is  generally  under  seal  in  order  to  support  an  Seal 
action  of  debt  or  covenant ;  but  it  will  be  equally  binding  on  tbe  par- 
ties if  under  the  hands  only,  and  will  maintain  an  assumpsit  on  breach. 

(3)  If  there  be  severs!  joint  owners  who  join  in  the  charter-party  Joint  ownen. 
it  must  be  executed  by  each  of  them,  if  under  seal,  although  they  be 
co>partne^8 ;   but  if  under  hand  only  it  should  seem  that  the  signa- 
ture of  either  party  would  bind  the  rest ;  see  ante  Mod.  Paec.  Vol. 

VI.  p.  45,  n.  (2),  48,  n.  (1). 

A  charter-party  is  oflen  executed  Jby  the  master  instead  of  the  owners,  Master. 
and  which,  when  it  is  not  under  seal,  is  deemed  sufficient  and  binding 
OQ  the  owners ;  but  if  it  be  under  seal  he  should  be  careful  not  to 
execute  on  behalf  of  others,  unless  authorised  to  do  so  by  some  in- 
itrument  also  under  seal,  and  also  to  express  in  the  testatum  on  whose 
part  he  executes,  as  he  may  otherwise  make  himself  personally  liable  for  ' 
the  performance  of  the  stipulations  of  the  parties ;  see  Mod.  Pit  so.  ubi 
iuprd,  also  i6«  Vol.  I.  p.  20,  in  notes. 
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No.  CCXC. 

*A  Charterparty  hf  several  Owners  in  Copartnership  to  Freighterg 
in  Copartnership  (1),  to  proceed  abroad  with  Convoy. 


WITNESS. 
Owners  let  to 
hire  at  freight 


This  chaeterpaety  of  affeeightment,  indented,  made,  and 
concluded  upon  thia  day  of  in  the  year  of  our  Lord 

Between  {owners)  of  &c.,  merchants  and  partners  in  trade  carry- 
ing on  business  under  the  firm  of  ,  and  being  owners  of  the 
ship  {name)j  of  tons  register  admeasurement,  or  thereabouts, 
now  lying  in,  &c.,  whereof  {muster)  is  now  master,  of  the  one  part; 
and  {freighters)  of,  &c.  also  merchants  and  partners  in  trade,  carry- 
ing on  business  under  the  firm  of  ,  of  the  other  part ;  wit- 
KEssETH,  that  the  said  {owners)  have  let,  and  the  saidfireighters  have 
taken  and  hired  the  said  vessel  to  freight  for  the  voyage,  upon  the  terms 
Covenant  bv  ^  and  conditions  following :  Whereupon  the  said  owners  do  covenant, 
foTvoyage.  *  ^^  promise,  and  agree  to  and  with  the  said  freighters  by  these  presents, 

that  the  said  vessel  shall  be  tight,  staunch,  and  strong,  weH  and  suffi- 
ciently manned,  provided,  and  furnished  with  all  things  needful  and 
necessary  for  such  a  vessel  on  her  intended  voyage  hereinafter  men- 
tioned ;  and  that  he  the  said  master  shall  take  and  receive  on  board 
the  said  vessel  at  or  in,  &c.  all  such  legal  goods  and  merchandises 
as  they  the  said  freighters  may  think  proper  to  ship,  not  exceeding 
what  she  can  reasonably  stow  and  carry,  over  and  above  her  tackle, 
apparel,  provisions,  and  other  necessaries ;  and  on  being  fully  loaded 
and  afterwards  despatched,  shall  join  and  proceed  with  the  fiist 
convoy  to  ,  in  the  Island  of  ,  and  on  his 

arrival  there  deliver,  agreeably  to  bills  of  lading,  unto  the  agents  or 
assigns  of  the  said  freighters,  all  the  goods  and  merchandizes  laden 
on  board  the  said  ship  in  the  river  as  aforesaid,  and  upon 

such  a  right  and  true  delivery,  the  said  intended  voyage  to  aid ; 


(1)  See  notes  to  No.  CCLXXXIX.  ante,  p.  310- 
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the  acts  of  God  and  the  king's  enemies,  fire,  and  all  and  every  the 

dangers  and  accidents  of  the  seas  and  of  navigation,  of  whatever     ^"^  Cbntwy. 

nature  and  kind  soever,   restraint  of  princes  and  rulers,    and  all 

other  unavoidable  casualties  during  the  said  voyage  always  excepted; 

And  for  the  purposes  of  loadinsc  the  said  vessel  in  the  river  ,  ?1™®  allowed  to 

,.,/  -  j<>*D  convoy. 

the  said  {owners)  agree  to  allow  from  the  day  of  the  date  hereof, 
until  within  a  sufficient  time  for  the  said  vessel  to  join  the  convoy 
which  is  appointed  to  sail  the  instant,  and  for  unloading  at 

aforesaid,  the  space  of  running  days  in  the  whole,  if 

required,  to  be  accounted  and  reckoned  from  the  day  she  is  ready  to 
discharge,  and  notice  thereof  given  in  writing  to  the  agents  of  the 
said  freighters:    In  consideration  whereof  the  said  freighters  do  Freighters core- 
covenant,  promise,   and  agree  to  and  with  the  said  (owners)  by  li^\^^^ 
these  presents,  to  load  or  cause  to  be  loaden  on  board  the  said  vessel 
in  the  river  ,  a  full  and  complete  cargo  of  all  such  legal 

goods  and  naerchandizes  as  they  may  think  proper,  not  exceeding  as 
aforesaid,  in  time  to  depart  with  the  convoy  (1)  to  sail  as  aforesaid, 
and  by  themselves  or  agents  receive  the  same  out  of  the  said  vessel  at 

afoTesaid,  within  the  time  hereinbefpre  mentioned,  or  days  of 
demurrage  hereinafter  limited :   And  also  that  they  the  said  freighters  And  pay  freight 
will  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  (owners)  or     ^ 
their  assigns,  for  the  freight  or  hire  of  the  said  vessel  for  the  aforesaid 
voyage,  at  and  after  the  rate  of  £  per  ton,  agreeably  to  the 

tonnage  inserted  at  the  foot  hereof,  in  full  satisfaction  of  all  freight, 
primage,  and  port  charges ;  the  same  to  be  paid  in  manner  hereinafter 
mentioned;  that  is  to  say,  one  half  in  cash  at  the  clearing  out  of  the 
said  vessel  at  the  custom-house  in  London,  and  the  other  half  on  a 
right  and  true  delivery  of  the  cargo  by  good  bills  on  London  at 
days  sight.  And  if  is  also  fiu*ther  agreed  upon  by  and  between  the  Running  days. 
said  parties,  that  it  shall  and  may^  be  lawful  for  the  said  freighters 
to  keep  the  said  vessel  on  demurrage  during  the  said  voyage  the 
space  of  running  days  if  required ;  they  paying  or  causing  to 

be  paid  unto  the  said  (owners)^  or  their  assigns,  for  the  same,  at 


(1)  It  has  been  held  that  a  proviso  in  a  charterparty  that  the  ship  Convoy, 
shall  arrive  and  be  ready  to  load  a  given  time  before  the  sailing  of  con- 
voy, bears  relation  to  the  time  of  loading  with  respect  to  the  ship's 
sailing,  and  not  with  respect  to  the  general  obligation  executed,  or  other 
matters ;  Duffell  v.  Brocklebank,  4?  Price,  36.  Hence  the  charterparty 
should,  if  a  contra  intention  exist  between  the  parties,  be  worded  ac- 
cordingly. The  case  of  Shadwell  v.  Higgins,  3  Campb.  383.  seems 
however  to  suppose  a  different  construction,  sed  guaref 
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CBkVntLTAMT* 


Ifitk  Conooy. 


Penalty. 


and  after  the  rate  of  £  per  ton  register  per  day,  anything 

herein  contained  to  the  contrary  thereof  in  an3rwi8e  notwithstanding. 
And  for  the  true  and  faithftd  performance  of  all  and  every  the  fore- 
going covenants,  promises,  and  agreements,  the  said  parties  do 
bind  themselves,  their  heirs,  executors,  and  administrators,  (espe- 
cially the  said  {owners)  of  the  said  ship  or  vessel,  her  freight  md 
appurtenances,  and  the  said  freighters,  the  merchandises  to  be  laden 
in  her)  each  to  the  other  of  them  in  the  penal  sum  (1)  ot  £  of 

good  and  lawful  money  of  Great  Britain  firmly  by  these  presents. 
IN  WITNESS  whereof  they  the  said  parties  to  these  presents  have 
hereunto  interchangeably  set  their  hands  and  seals  the  day  and  year 
first  above  written. 

Sealed  and  delivered,  being  first  duly  stamped, 
in  the  presence  of 


Pemky, 


<I)  See  ante,  p.  814,  n.  (S). 
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CBARTERPJIRTY. 

■     —  ^'      ■  ■  ^^M^— ^  ■■Ml 

fFUh  or  without 
Convoy. 


No.  CCXCL 

*A  Charterparty  (1)  hy  one  Copartner-Owner  on  behalf  of  the 
restf  and  a  part  Freighter  on  behalf  of  the  others,  to  sail  tvith 
or  without  Convoy. 


This  chabtesparty  of  aff&eichtment,  indented,  had,  made, 
and  concluded  at  this  day  of  ,  in  the 

year,  &c.  and  in  the  year  of  our  Lord  18    ,  Between  of, 

&c,  acting  owner  of  the  good  ship  or  vessel  called  the  ,  of 

tons  measurements  or  thereabouts,  whereof  is  at  pre- 

sent master,  now  lying  in  the  river  ,  for  and  on  behalf  of  the 

rest  of  the  part-owners  of  the  said  ship,  of  the  one  part ;  and  of, 
&c,  merchant,  acting  for  and  on  the  behalf  of  his  house  or  trade, 
under  the  firm  of  freighters  of >  the  said  ship,  of  the  other 

part;  witnesseth,  that  the  said  {owners)  tor  the  considerations     witness. 
hereinafter  mentioned  do  hereby  covenant,  promise,  and  agree  to  and  ^  0?!!'^*°^*^ 
with  the  said  (freighters)  y  their  executors,  administrators,  and  as-  ship  and  recdvt 
signs,  that  the  said  ship  or  vessel  being  tight,  staunch,  and  sub-  ^^^' 
stantial,  and  properly  fitted,  victualled,  and  manned  for  the  voyage 
hereafter  mentioned  to  be  performed,  the  said  master  or  some  other 
proper  person  in  his  stead  shall  ana  will  iipmediately  receive  and 
take  on  board  the  said  ship  or  vessel  in  the  river  from  the  said 

freighters,  their  agents,  correspondents  or  assigns,  a  full  and  com- 
plete cargo  of  and  other  lawful  goods,  to  consist  of  such  kind 
and  qualities  as  the  said  freighters  may  think  proper,  not  exceeding 
what  the  said  ship  oir  vessel  can  conveniently  stow  and  carry  in  her, 
over  and  above  her  stores,  tackle,  apparel,  and  pf ovisions ;  and  hav- 
ing received  the  same  on  board,  and  being  despatched,  shall  and  will 
(wind  and  weather  permitting)  set  sail  ft'om  the  river  afore- 
said, and  proceed  to  the  island  of  with  the  India  con- 
voy expected  to  sail  on  the              day  of             now  next  ensuing, 

(1)  See  notes  to  No.  CCLXXXIX.  antCf  p.  310. 
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Convoy. 

And  deliver 
•ame. 


Ship  to  lay  in 
poi'i  to  dis- 
charge. 


CoYenant  by 
freightei:?  to 
fend  cargo  to 
ship. 


And  pay  freight 


or  without  the  said  convoy,  the  said  ship  or  vessel  being  in  all  and 
every  respect  fully  and  properly  armed  and  manned,  and  legally  au- 
thorized to  sail  as  an  armed  vessel  and  letter  of  marque ;  and  on  the 
said  ship'*s  arrival  at  the  said  island,  the  said  {mastery^  or  any  other 
the  master  of  the  said  vessel  for  the  time  being,  shall  and  wiD  give 
notice  thereof  in  writing  to  the  agents,  correspondents,  or  assigns  of 
the  said  (freighters)^  and  shall  and  will  make  a  right  and  true  deli- 
very of  the  said  cargo  unto  them,  some  or  one  of  them,  at 
in  the  said  Island  of  ,  agreeably  to  the  bills  of  lading  that 

may  be  signed  for  the  same ;  and  upon  such  a  right  and  true  dehvery, 
the  said  intended  voyage  to  end  (the  dangers  of  the  seas  and  ene- 
mies, restraint  of  princes  and  rulers,  and  other  unavoidable  casualties 
always  excepted).  And  the  said  {owners)  do  hereby  further  cove- 
nant, promise,  and  agree  to  and  with  the  said  (freighters),  their 
executors,  administrators,  and  assigns,  that  the  said  ship  or  vessel 
shall  and  will,  if  required,  lay  at  her  destined  port  of  disdiarge,  fcr 
the  delivery  of  the  said  cargo,  the  space  or  time  of  running 

days ;  such  lay  days  to  eommence  from  the  day  the  said  ship  shall 
arrive  there,  and  be  ready  to  deliver  the  said  cai^o.  In  considera- 
tion  whereof,  and  of  every  thing  above-mentioned,  they  the  said 
(freighters)  do  hereby  covenant,  promise,  and  agree  to  and  with 
the  said  (owners)  j  their  executors,  administrators,  and  assigns,  thai 
they  the  said  (freighters),  their  executors,  administrators,  corre^ 
spondents,  agents,  or  assigns,  some  or  one  of  them,  shall  at  their  own 
proper  costs  and  charges  send,  or  cause  a  full  and  complete  cargo  of 
or  other  lawful  goods  to  be  sent  alongside  the  said  ahip  in 
the  river  aforfcsaid,  and  despatch  her  in  proper  time  to  sail 

with  the  aforesaid  convoy,  provided  the  said  ship  or  vessel  should 
sail  with  convoy,  or  within  days,  provided  the  said  ship  or 

vessel  sails  without  convoy ;  and  likewise  that  he  the  said  (freighters) 
shall  and  will  pay  or  cause  to  be  paid  unto  the  said  (&wners)j  thrir 
executors,  administrators,  and  assigns,  freight  for  the  said  caigo  at  and 
afler  the  rate  (1)  per  ton,  reckoning  the  ton  as  hereinafter  mentioned; 


Variation. 


(1 )  It  is  sometimes  varied,  and  such  additions  made  as  folJow  : 

"  At  and  after  the  rate  of  s.  sterling  per  ton  for  and 

durbg  the  term  of  six  calendar  months  at  the  least,  to  be  reckoned 
and  accounted  from  the  ,  and  so  in  proportion  for  any  time 

less  than  a  whole  calendar  month  ;  and  at  and  after  the  like  rate  for 
aU  such  further  time,  if  any,  as  the  said  ship  shaU  or  may  be  kept 
and  detained  in  the  service  of  the  said  (freighter),  and  until  her 
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tbat  is  tQ  8^y,  iQ  full  for  freight,  primage^  and  port  chaiges       *■*' — * 

pf  the  said  intended  cargo  of  and  other  goods ;  such  freight  ^*  ^,^!^ 


final  discharge  in  the  port  of  ,  or  up  to  the  day  of  her  being 

lost,  captured,  or  last  seen,  or  such  freight  to  be  paid  to  the  com- 
mander of  the  said  ship  for  the  time  being  in  cash,  in  manner  fol- 
lowing, (that  is  to  say)  so  much  as  shall  or  may  have  been  earned 
at  the  time  of  the  arrival  of  the  said  ship  at  her  first  destined  port 
abroad  shall  be  paid  within  ten  days  next  afrer  her  arrival  at  such 
port,  and  previous  to  the  delivery  of  her  cargo ;  and  at  the  expira- 
tion of  every  calendar  month  after  that  period  the  freight  then  due 
shall  be  paid  up  from  time  to  time  during  the  continuance  of  the 
said  ship  in  the  service  of  the  said  (freighter)^  and  the  balance  of 
freight  that  shall  or  may  become  due  upon  the  final  discharge  of  the 
said  ship,  under  and  by  virtue  of  this  present  charterparty,  shall  be 
paid  on  the  day  the  said  ship  shall  be  so  finally  discharged  from  her 
said  intended  service.  And  that  in  case  default  shall  be  made  of  or  Dc^ult  in  pay- 
in  the  payment  of  any  part  of  the  said  freight  it  shall  be  lawfril  for  mty  bewld. 
the  said  commander  of  the  said  ship  for  the  time  being,  to  withhold 
and  retain,  and  to  sell  and  dispose  of  so  much  of  the  cargo  on  board 
as  shall  be  sufiicient  to  cover  the  amount  of  the  said  freight,  and  out 
of  the  net  proceeds  thereof  to  pay  the  freight  then  due  and  owing  as 
aforesaid.**^ 

There  is  sometimes  also  added  a  power,  for  the  freighter  to  purchase  Power  for 
the  vessel  within  a  given  time,  at  a  certain  price :  freighters  to 

**  Provided  nevertheless  that  the  said  (freighter)  shall  at  any  Jhip, 

time  during  the  continuance  of. the  said  intended  voyage,   have 

the  frdl  and  free  option  of  purchasing  the  said  ship  for  the  sum  of 

£  sterling,  upon  giving  notice  of  such  his  intention  to 

the  owner  in  writing  under  his  hand  days  previous 

to,  &C.'* 

The  following  covenant  is  likewise  sometimes  added : —  MaBter  win  not 

**  And  the  said  master  for  himself,  his,  &c.  doth  covenant,  &c.  ^^^^d^ 
that  he  the  said  master  or  any  of  the  ship'^s  company  shall  not,  nor  ffo«^ 
'w^  receive,  load,  or  take  on  board  the  said  ship  durmg  the  said 
voyage,  any  tobacco  upon  freight  or^for  merchandize  on  his  or  their 
own  account,  or  on  accoimt  of  any  other  person  or  persons,  but  what 
«|^1  be  loaden  by  the  said  merchant  as  aforesaid.     But  it  is  agreed 
that   the  said  master  may  take  in  bale  goods,  so  as  not  to  preju- 
ce    the  loading  of  the  said  tobacco,  nor  to  hinder,  delay,  or  stop 
V  ^  ^*^  ^^^^  ^  proceeding  on  her  said  intended  voyage.   IN  WIT- 
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to  be  paid  as  follows :  And  the  said  (owners)  do  hereby 

further  covenant,  promise,  and  agree  to  and  with  the  said  (JreigfUers), 
their  executors  and  administrators,  that  the  said  (nuuter)  or  any 
other  master  for  the  time  being,  shall  and  will  give  the  usual  and  ac- 
customary  assistance  with  his  boats  and  crew  in  unlading  the  said  in- 
tended caigo,  as  is  customary  in  the  said  island  of  ;  and  that 
no  goods  whatsoever  shall  be  received  on  board  the  said  ship  m  or 
during  her  said  intended  voyage,  but  what  shall  be  sent  by  the  said 
{freighters)  or  their  order.  And  the  said  (owners)  do  hereby  forther 
agree  that  it  shall  and  may  be  lawfid  to  and  for  the  said  (freighters), 
their  agents^or  assigns,  to  keep  the  said  ship  or  vessel  on  demurrage 
at  her  port  of  loading  aforesaid,  the  space  of  running  days, 
on  paying  to  the  said  commalider,  or  any  other  commander  for  the 
time  being,  the  sum  of  £  per  ton  per  day,  the  register  mea- 
surement of  the  said  ship.  And  for  the  true  performance  of  all  and 
every  the  covenants,  promises,  &c.  (1).  IN  WITNESS,  &c. 
Signed,  &c.  (2). 


(1)  See  antet  P-  314,  n.  (3). 
(2}  See  ante,  p.  315,  n.  (2). 
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jutumptU 
Debt. 


No.  CCXCII. 

^A  Cognovit  (1)  in^  Assumpsit 
Farialiotu  where  it  is  in  Debt. 


Ik  the  Kikg^s  Bench,  f  A.  B.  Plaintiff'; 

Between  <  and 

(  C.  D.  Defendant. 

I  CONFESS  this  action,  {if  in  assumpsit  or  if  in  debt^  the  debt  in  this 

cause]  and  that  the  plaintiff  hath  sustained  damages  to  the  amount  of 

£  {Jthe  damages  laid  in  the  declaration)^  besides  his  costs 

and  charges,  to  be  taxed  by  the  Master,  as  between  attorney  and  client 

[i/m^J,  hat  no  judgment  is  to  be  entered  up  or  execution  to  be  issued  I^c^ctzaoce. 

until  the       day  of,  &c.  and  de&ult  in  payment  of  the  sum  of  £ 

(the  recti  debf)^  being  the  debt  in  this  action,  together  with  costs  as 

aforesaid,  but  if  such  default  shall  be  made  the  plaintiff  is  to  be  at 

£berty  to  levy  the  said  sum  oi  £  ,  together  with  the  costs, 

aheriff^s  poundage,  and  all  other  incidental  expenses ;  and  no  writ  of 

error  orbill  in  equity  shall  be  brought  or  filed  to  prevent  or  delay  the 

aame;  as  witness  my  hand,  this  day  of 

{Defendant.) 

(1 )  A  cognovit  18  an  acknowledgement  by  the  defendant  of  the  plaintiff  Nature  of  cog- 
baying  just  cause  of  action,  and  a  permission  for  judgment  to  be  entered  botIu 

2p  against  him  without  trial ;  and  this  acknowledgement  will  be  good 
thou^  given  before  the  defendant  is  declared  against ;  Webb  v.  As- 
pinall,  7  Taunt.  701 ;  or  even  before  process  has  been  served,  and  although 
testified  after  the  date  of  the  cognovit ;  Wade  v.  Swift,  8  Pri.  513.  And 
(hjSGeo,  4.  a  S9.  sec.  4.)  if  a  cognovit  be  given  subject  to  any  de- 
feasance or  cond  ition,  such  defeazance  or  condition  must  be  written  on 
tbe  same  paper  or  parchment  as  the  cognovit. 

%*  By  3  Geo.  4.  c.  39.  sec.  3.  every  cognovit  in  a  persond  action  3  Geo.  4.  c  39. 
(io  the  Court  of  King's  Bench),  or  a  true  copy  of  it  (if  in  any  other  court) 
ibsU,  together  with  an  affidavit  of  the  time  of  the  execution,  be  filed 
within  twenty-one  days,  otherwise  the  same  shall  be  void  against  the  as- 
signees of  the  debtor,  under  a  commission  of  bankruptcy  thereafter  issuing. 

A  cognovit,  when  it  is  simply  the  acknowledgement  of  a  debt,  does  not  Stamp, 
require  to  be  stamped,  but  if  it  include  an  agreement  fdso,  (as  it  usually 
doeSy  see  mprh^)  it  will  require,  if  for  more  than  <i'20,  an  agreement  stamp. 

N.B.  The  4  Geo.  2.  requires  that  the  attorney  of  persons  signing  a  4  Geo.  8. 
warrant  of  attorney   be   present  if  the   defendant  be   in  custody; 
<uid  this  act  has  been  held  to  extend  equally  to  cognovits ;  Arnold  v.  ^     ' 
I^we,  7  Taunt.  70S;  but  Lee  v.  Thurston,  1  Chit  (K.B.)  is  contra; 
and  see  Parkinson  v.  Carpies,  3  Durnf.  and  E.  616 ;  but  prinqiple  scemg 
to  sanctioa  the  first  mentioned  authority. 
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*  Cognovit  in  Ejectment  (1). 


In  the  Kikg'^s  B£Nch, 

f  John  Doe  on  the  demise  of  (Plaint^ ; 

Between  «^  and 

'  ^  (Defendanty 

I  no  hereby  confess  this  action,  and  that  the  said  plaintiff,  John  Doe, 

is  entitled  to  recover  his  term  of  and  in  the  several  messuages^  barns, 

sUbles,  lodges,  out-houses,  gardens,  orchards,  and  land,  irith  the  ap- 

purtaiants,  situated  and  being  in  the  parish  of  in  the  county 

of  (being  the  tenements  mentioned  in  the  declaration  in  this 

eause) ;  and  the  said  plaintiff  for  recovering  possession  of  the  said 

tenements  may  sign  judgment  hereon,  with  nominal  damages  to  die 

amount  of  forty  shillings,  on  the  day  of  next  terra 

(th&Jirst  return  day),  without  prejudice  to  any  action  for  or  right 

to  mesne  profits  of  the  said  tenements ;  and  the  said  plaintiff  shall  be 

entitled  to  costs  of  this  suit,  to  be  taxed  ]by  the  Master.    And  I  do 

kereby  s^ree  not  to  bring  any  writ  of  error,  nor  do  any  other  matter  or 

thing  whatsoever  to  delay  the  said  plaintiff  from  entering  up  his 

judgment  and  suing  out  execution  if  he  shall  think  fit  so  to  do ;  dated 

the  day  of  • 

A.B. 

(Defendants  Jgetit) 


(1)  See  ante,  p.  323,  notes ;   also  post.  Vol.  III.  "Warbant  or 
Attorney." 
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No.  CCXCIV. 

A  Deed  of  Confirmation  by  an  Heir  at  Law,  of  an  Estate  devised 

to  a  Stranger  (1). 


This  Indenture  of  parts,  made  the        day  of 

in  the  year  of  the  reign,  &c.  and  in  the  year  of  our 


(1)  A  confirmation  has  heen  defined  hy  Lord  Chief  Baron  Gilbert  to  Deed  of  cow- 
be  an  approbation  or  assent  to  an  estate  already  created,  which  as  far  as  firmatiQii. 
ID  the  confirmor's  power  makes  it  good.  Gilb.  Ten.  75.    There  are  three 
liods  of  confirmation  :  the  first  is  called  confirmatio  perficienSj  because 
it  confirms  and  makes  good  a  wrongful  and  defeasible  estate!,  or  makes 
a  conditional  estate  absolute ;  the  second,  confirmatio  crescens^  differing 
bat  little  from  a  release,  increases  and  enlarges  a  rightful  estate,  and 
necessarily  passes  an  interest,  as  an  estate  at  will  to  an  estate  for  years, 
or  an  estate  for  years  to  an  estate  for  life,  or  the  like ;  the  third  coTtfir" 
matio  diminuenSf  diminishes  and  changes  the  service  whereby  the  tenant 
holds,  but  which  may  now  be  considered  as  obsolete.    To  every  confir- 
mation perficiens  there  are  six  requisites,  viz.  1st.  a  good  confirmor  and 
a  good  confirmee,  and  a  thing  to  be  confirmed,  as  in  other  grants ; 
Mayowe's  Ca«  I  Co.  146.    Beaumont's  Ca.  9.  ib.  141.    2dly.  A  prece- 
dent rightful  or  wrongful  estate  in  him  to  whom  the  confirmation  is 
made,  in  his  own  or  in  another's  right,  or  at  least  he  must  have  the 
iKMsession  of  the  thing  of  which  the  confirmation  is  made,  that  it  may 
be  a  foundation  for  the  confirmation  to  work  upon,  Lit.  s.  516.    Sdly, 
The  confirmor  must  have  such  an  estate  and  property  in  the  thing  of 
which  the  confirmation  is  made,  as  may  enable  him  to  confirm  the  estate 
to  the  confirmee;  Dyer  109.    4thly,  The  precedent  estate  must  continue 
until  the  confirmation  come,  as  in  all  cases  of  voidable  interests  the  con* 
firmation  must  be  made  befoi^e  the  estate  be  made  void  by  entry  or  other- 
wise, or  the  confirmation  will  be  void.  5thly,  The  estate  precedent  must 
be  lawful,  and  not  prohibited  by  any  act  of  parliament ;  5  Co.  75.  Lit. 
8.  607.  as  if  a  spiritual  person,  as  a  prebend,  make  a  lease  not  war- 
ranted by  the  statute,  a  confirmation  by  the  dean  and  chapter  will  not 
confirm  or  amend  it ;  and  6thly,  there  must  be  apt  words  of  confirmation 
in  the  deed  or  instrument.     The  confirmation  crescens  requires  all  the 
qualities  o£  a  confirmation  perficiens^  and  also  a  privity  between  the 
confirmor  and  confirmee.    The  cases  in  which  a  deed  of  confirmation 
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PBECEDENTS   IN 


f  CLASS  IX. 


emmiiATteir. 

Devue 

{by  heir). 


Redtal  of  wiU 
devising  the 
tateto  the  con- 
finnee. 


Death  of  testa- 
tor and  probate 
of  will. 


Lord  18  ,  Between  {the  confirmor)  of,  Sec.  the  eldest  son  and 
heir  at  law  of  {the  testator)  of,  &c.  deceased,  of  the  one  part,  and 
{tfm  devisee)  of,  &c.  a  devisee  named  in  the  last  will  and  testament 
of  the  said  {testator)  of  the  other  part,  Wheeeas  the  said  testator 
by  his  List  will  and  testament  in  writing,  bearing  ^te  on  or  about 
the        day  of  ,  which  was  in  the  year  gave  and 

devised,  or  mentioned  and  intended  to  give  and  devise  the  several 
messuages,  lands,  tenements  and  hereditaments  hereinafter  described 
unto  the  said  {devisee)^  his  heirs  and  assigns.  And  whereas  the 
said  {testator)  departed  this  life  on  or  about  the         day  of  , 

in  the  year  of  our  Lord  ,  and  soon  after  his  decease  the 

said  will  was  proved  in  the  prerogative  court  of  the  Archbishop  of 
Canterbury  by  the  executors  therein  named;  And  whereas  doubts 
have  been  entertained  with  respect  to  the  validity  of  the  said  in  pari 
recited  devise  to  the  said  {devisee),  but  the  said  {confirmor)  being 
satisfied  that  the  same  was  conformable  to  the  real  wishes  and  in- 
tentions of  the  said  {testator)  hath  agreed  to  confirm  (1)  the  said 
lands  and  hereditaments  unto  the  said  {devisee)  and  his  heirs^  ac- 


Estate  not 
edby  wilL 


may  be  propefi  after  a  prior  convey^ce,  are  numerous ;  but  it  is  con- 
stantly to  be  borne  in  mind,  that  it  is  only  where  such  conveyance  is 
merely  voidable,  and  where  it  passed  the  ksal  estate  at  the  time,  and 
in  no  cases  where  it  is  actually  void  (whether  it  be  so  ab  initio,  or  be- 
came so  ex  post  fodo)  and  passed  nothing,  that  a  deed  of  confirmation 
can  have  any  effect ;  Co.  Lit«  295.  c;  it  being  clear  that  the  confirmation 
of  that  which  is  void,  or  of  a  defective  conveyance,  cannot  possibly 
confer  upon  it  any  operative  effect  in  the  one  case,  and  must  confirm 
the  defect  in  the  other ;  where  therefore  the  former  conveyance  was  ac- 
tually void,  and  not  voidable  only,  or  passed  no  estate  to  the  purchaser, 
the  assurance  must  be  by  some  primary  conveyance  calculated  to  pass 
the  estate  intended  to  have  been  originally  .granted,  or  at  least  contain 
words  having  such  operation.  This  observation  might  be  considered 
puerile,  were  it  not  warranted  by  the  inaccurate  precedents  in  the  books, 
and  too  often  by  more  modern  forms. 

Confirmation  of  any  estate  to  the  tenant  of  the  freehold  is  a  #ODfir* 
mation  of  the  whole,  however  qualified  in  expression  the  confirmatioa 
may  be  ;  Lit.  s.  519,  520.  Co.  Lit.  297.  a.  ib.  n.  (1),  an  estate  of  free- 
hold being  integral  and  indivisible. 

(1 )  If  by  any  informality  in  the  devise,  the  estate  did  not  pass  to  the 
devisee,  but  descended  to  the  heir  of  the  testator,  the  deed  must  be  a 
confirmatio  crescenSf  and  contain  words  of  conveyance,  in  which  case 
say, 

^*  Hath  agreed  by  way  of  confirmation  of  the  said  will  to  convey 

and  assure  the  said  lands  and  hereditaments  unto  the  said  {devisee) 
and  his  heirs,  according  to  the  true  intent  and  meaning  of  the  said 


wiU. 


T» 
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Deviae 


coiding  to  the  true  intent  and  meaning  of  the  said  wiU.  '  Now  this 
Indenture   witnesseth,  that  in  pursuance  of  the  said  agree*      r^^y 
ment  (1),  and  in  consideration  (2)  of  the  siun  of  Bs,  of  lawful  moaey 


WITNESS 

of  England  to  the  said  (con/irmor)  in  hand  well  and  truly  paid  by  >p)^g  ],^ 


con- 


the  said  (confirmee)  upon  the  sealing  and  delivery  of  these  presents,  fi™*  ^^  ^^ 

the  receipt  whereof  is  hereby  acknowledged,  He  the  said  (corifirmor) 

Hath  ratified,  confirmed  and  established,  and  by  these  presents  Doth 

ratify,  confirm  and  establish  the  said  hereinbefore  in  part  recited  will 

of  the  said  (testator)  deceased,  as  to  and  concerning  the  said  devise 

to  the  said  (devisee)  as  aforesaid,  all  limitations,  directions,  matters 

and  things  therein  contained  in-  relation  thereto,  according  to  the 

trae  intent  and  meaning  of  the  same  respectively-  *  And  this  In-    furthee 

DENTURE    FURTHER   WITNESSETH,    that   in  fiuTther  puTsuauce  of  T^^^^^^^'J 

the  said  agreement,  and  for  the  considerations  aforesaid,  He  the  andconfinni. 

said  (confirmor)   Hath  granted,  ratified  (3),  and  confirmed,  and 

by  these  presents  Doth  (4)  for  himself  and  his  heirs,  grant,  ratify 

and  confirm  unto  the  said  (confirmee)  and  his  heirs,  All,  Sec.  (5)  or 

howsoever  otherwise  the  said  messuages,,  lands,  tenements,  and  here- 

cBtaments,  or  any  of  tliem,  now  are,  or  is,  or  heretofore  were  or  was 


(1)  In  order  to  the  validity  of  a  confirmation,  it  is  requisite  that  the  Confirmer 
party  should  be  fully  appri^d  of  his  right  at  the  time;  Roche  v.  O'Brien,  *^?^  ^ 'P' 
1  Ball  and  Beat.  S46  ;  Tunbar  v.  Tredenew,  2  f 5, 317;  in  which  case  the  SgiT 
sufficiency  of  the  consideration  is  not  questionable,  ib.  353.    Stevens  v.  Conaideradoii. 
Lord  Bateman,  1  Brow.  Ch.  Ca.  22.  and  see  Bullock  v.  Sadlier,  Amb. 

764;  NichoUs  v.  Gould,  2  Ves.  432  ;  Mortlock  v.  Buller,  9  Ves.  306. 

(2)  If  the  deed  be  intended  to  operate  as  a  bargain  and  sale  to  be  Bargain  and 
eorolJed,  I't  is  essential  that  this  consideration  of  5s.  should  be  inserted :  '*^^' 

if  not,  it  is  immaterial,  and  may  with  safety  be  omitted. 

(3)  The  words  "ratify,  coi^nrm  and  approve,"  are  the  most  sigaifi-  "^*^,*°^ 
cant  and  proper  words  to  make  use  of  in  this  species  of  assurance  ;  yet  t^^nlolil  irorda 
any  other  general  words,  as  "  give  and  grant,"  may  make  a  good  con-  i^  confinnaaon. 
frmation;  Gill.  Ten.  79. 

(4)  This  precedent  is  framed  as  a  confirmation  perficiens,  as  being  the  Ss^te  notpus- 
ffiore  simple  form,  and  it  will  be  sufficient  in  all  cases  where  the  estate  ^^^^- 
passed  to  the  confirmee  by  a  previous  instrument  or  act  of  law,  as  if 

the  will  were  duly  executed  bikt  the  competency  of  the  testator  at  the 
time  be  doubted,  or  the  attestation  do  not  fully  state  the  requisite  cir- 
cumstances attending  the  execution,  or  the  like;  but  if  the  will  were  ifettate  of  con- 
iJTegularly  executed,  or  it  be  doubtful  whether  it  was  or  not,  then  it  ^rmee  be  doubtl 
will  be  proper  that  words  calculated  to  pass  the  estate  should  be  added,  ful,theconfir. 
as  '<  grant,  bargain  and  sell/'  if  it  be  intended  to  be  by  bargain  and  sale  mation  should 
«irolled,  which  will  generally  be  proper,  particularly  where  the  title  <^J"t**"  "o'^ 
deeds  are  not  delivered:  and  "  release"  if  the  confirmation  be  intended  ^  conveyance, 
to  be  accompanied  by  a  lease  for  a  year,  or  if  the  confirmee  be  in  pos- 
Beasion  with  privity. 

(5)  Insert  here  an  accurate  description  of  the  premises  to  be  con-  F^rceU. 
finned. 
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.  ■    1  situated,  tenanted,  called,  known,  described  or  distinguished  (1); 

(h^^hZ)        together  with  all  [houses,  outhouses,  buildings,  bams,  stables,  coach- 
;; ; ; —  houses,  dorehouses,  yards,  cellars,  Taults,  areas,  benefit  and  ad'vaii- 

Gcoenl  words.  «         .  ,        i         i-  i  i 

tage  of  ancient  and  other  hghts,  ways,  paths,  passages,  gardens, 
orchards,  ponds,  water,  lands  covered  with  water,  watercoarses, 
timber  and  other  trees,  woods,  underwoods,  and  the  ground  and 
soil  thereof,  mines,  quarries,  rights  and  privileges  of  common, 
feeding,  and  foldage  of  every  kind,  and  all]  and  all  manner  of 
rights,  privileges,  easements,  advantages,  appendages,  and  appurte- 
nances whatsoever  to  the  said  messuages,  lands  and  hereditaments 
or  any  of  them,  or  any  part  thereof,  respectively  belongmg  or 
in  anywise  appertaining,  or  reputed  or  deemed  so  to  be,  or  with 
the  same  or  any  of  them,  now  or  heretofore  holden,  used,  occu- 
pied, or  enjoyed  (2) ;  and  the  rents,  issues,  profits  and  proceeds  to 
arise  or  become  payable  for  or  in  the  respect  of  the  same  or  of  any 
part  thereof,  from  the  day  of  now  last  past ;  and  aU 

the  estate,  right,  title,  interest,  use,  trust,  property,  possession,  pos- 
sibility, claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of 
him  the  said  {confinnar)  in,  to,  out  of,  upon  or  respecting  the  mi 
Gnmt  of  title      hereditaments  and  premises  or  any  of  them ;  Together  with  all  deeds, 

muniments,  evidences,  and  writings  whatsoever,  which  in  anywise 
relate  solely  to  the  same  premises  or  any  part  thereof,  and  which  now 
are  or  hereafter  shall  or  may  be  in  the  possession  or  lawful  power  of 


Lease  and  re- 


(1 )  If  the  confirmation  be  by  lease  and  release,  add, 


^^  *'  And  also  all  other  the  messuages,  lands,  tenements  and  heredi- 

taments (if  any)  which  are  described  or  comprised  in  iv  certain  in- 
denture of  bargain  and  sale  for  a  year  hereinafl;er  mentioned  to  bear 
date  the  day  next  before  the  day  of  the  date  hereof/^ 

Letae  and  r^  (2)  If  the  confirmation  be  by  lease  and  release,  add» 

**  (All  which  said  messuages,  lands,  tenements  and  hereditaments 

are  now  in  the  actual  possession  of  or  legally  vested  in  the  said  {de- 
visee) j  by  virtue  of  a  bargain  and  sale  for  a  year  to  him  thereof  made 
by  the  said  {confirmor)  for  58.  consideration,  by  indenture  bearing 
date  the  day  next  before,  and  executed  previously  to  the  sealing  and 
delivery  of  these  presents,  for  the  term  of  one  year,  commencing 
from  the  day  next  preceding  the  date  of  the  same  indenture,  and  by 
force  of  the  statute  made  for  transferring  uses  into  possession)  aaftd 
the  reversion  and  reversions,  remainder  and  remainders  of  and  in 
the  said  hereditaments  and  premises,  and  every  of  them  respectively. 


CX>NrX]lMATXOK. 


NO.  CCXCIV.]  CONVEYiVNCIXG,  329 

the  said  (confirmor),  his  heirs  or  assigns  (1),  to  havk  and  to 
HOLD  (2)  the  said  messuages,  lands,  tenements,  hereditaments,  and  -Pgwig(^Artr). 
all  and  singular  other  the.  premises  hereinbefore  granted,  ratified,  To  hold  to  the 
and  confirmed,  or  otherwise  assured,  or  mentioned  or  intended  so  to  lutely. 
be,  with  their  and  every  of  their  rights,  members,  appendages,  and 
appurtenances,  imto,  and  to  and  for  the  use  and  behoof  of  the  said 
(deuisee)^  his  heirs  and  assigns  for  ever.    And  the  said  (confirmor)  Coyenantby  the 
for  himself,  his  hefirs,  executors  and  administrators,  doth  hereby  co-  „©[  done  any** 
Tenant  and  declare  with  and  to  the  said  (devisee)^  his  heirs  and  as-  act  to  incumber, 
signs  in  manner  following,  that  is  to  say,  that  he  the  said  (con- 
firmor) hath  not  at  any  time  heretofore  made,  done,  executed,  com- 
mitted, or  knowingly  omitted  or  suiFered,  nor  been  party  or  privy  to 
any  act,  deed,  matter,  or  thing  whatsoever,  whereby  or  by  means 
whereof  the  said  messuages,  lands,  tenements,  hereditaments,  and 
premises  hereby  grants  and  confirmed,  or  mentioned  or  intended  so 
to  be,  or  any  part  or  parts  thereof,  or  any  estate  or  interest  therein, 
aie,  is,  can,  shall  or  may  be  in  anywise  impeached,  charged,  incum- 
bered, or  otherwise  prejudicially  afiected  in  estate,  title,    value, 
or  otherwise  howsoever.    Akb  further,  that  for  and  notwithstanding  That  thederiwe 
any  act,  deed,  matter  or  thing  whatsoever  made,  done,  executed,  enjoy?^ "^^  ^ 
committed  or  knowingly  suffered  by  the  said  {confirmor)  (3),  or  by 


(\)  If  the  confirmor  have  any  other  lands  holden  by  the  same  title,  Attested  copies^ 
of  which  the  assurances  are  in  nis  possession,  add, 
'^  And  true  and  attested  copies,  duly  stamped,  when  and  as  the 

said  (devisee)^  his  heirs  or  assigns,  shaU  require  the  same,  of  the 

seyeral  deeds,  muniments  and  writings  comprised  or  mentioned  in 

the  schedule  hereimder  written  or  hereunto  annexed,  and  of  aU  other 

deeds,  muniments,  writings,  and  evidences,  not   being  of  record, 

which  in  anywise  relate  to  the  same  hereditaments  and  premises,  or 

any  of  them,  jointly  with  other  hereditaments  and  property  of  equal, 

greater,  or  inferior  value,  and  which  he  the  said  (confirmor)  j  his 

heirs  or  assigns,  can  or  may  procure,  without  action  or  suit  at  law  or 

in  equity ;  such  copies  when  first  required  to  be  made  and  delivered 

at  the  expense  of  the  said  (confirmor),  his  heirs  and  assigns ;  but 

all  future  copies  to  be  made  and  taken  at  the  expense  of  the  person 

or  persons  requiring  the  same.*" 

(2)  Littleton  s.  523,  recommends,  "  as  a  good  and  sure  thing,"  that  "Torhtvcand 
every  deed  of  confirmation  should  have  these  words,  "  to  have  and  to  ^  ^^^** 
hold,"  inserted  in  it* 

(3)  An  heir  at  law  making  a  voluntary  conveyance  of  lands  descended  Covenanufor 
to  him,  cannot  be  required  to  covenant  for  the  title  or  the  acts  of  his  ^^^^ 
ancestor ;  Chapman  v.  Ladbroke,  4  £sp.  Uep.  149. 

BDP. — VOL.  II.  as 
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Devise  {by  ktir). 


or  with  his  order,  consent  of  privity,  he  the  said  {demsee)^  his  heirs 
and  assigns,  shall  and  may  from  time  to  time,  and  at  all  times  here- 
after, peaceably  and  quietly  have,  hold,  use,  occupy,  possess  and 
enjoy  the  said  messuage,  lands,  tenements,  hereditaments  and  pre- 
mises, with  their  and  pvery  of  their  appurtenances,  without  any  suit, 
trouble,  hindrance,  molestation,  disturbance,  claim  or  demand  what- 
soever, of  or  by  the  said  {confirmor),  his  heirs  or  assigns,  or  any 
other  person  or  persons  whomsoever,  now  or  hereafter  lawfully,  equi- 
tably, or  rightfully  claiming  or  having  title  to  claim  any  estate,  right, 
title  or  interest  in,  to,  out  of  or  respecting  the  same  hereditaments 
and  premises,  or  any  of  them,  or  any  part  thereof,  by,  from,  through, 
under  or  in  trust  for  him,  them  or  any  or  either  of  them  (1).  IN 
WITNESS,  &c. 


Further  ajiu- 


(1)  A  covenant  for  further  assurance  is  sometimes  added  to  a  deed  of 
confirmation ;  but  where  the  confirmation  is  a  voluntary  act  or  proceeds 
from  a  prior  voluntary  act,  it  seems  unreasonable  to  require  it. 
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JDfetT 
(of  an  infant). 


No.  CCXCV. 

A  Confirmation  by  an  Infant  on  his  coming  of  age,  of  a  Feoff- 
ment (1)  executed  by  him  during  his  Mbuyrity  (2). 

Variations  where  the  coofirraation  ia  in  pursi^ance  of  an  agree^ 
ment  entered  into  by  a  Surety  for  that  purpose. 


Know  all  men  by  these  pbesents   (3),  that  Whereas  the  Recital  of  the 
within  named  (4)  {cmfirmm)  havbg  attained  the  age  of  twenty-one  Sl^'''  ***"^ 
years  on  or  about  the  day  of  kst  past,  hath  agreed  (5), 


(1)  If  the  confirmation  be  of  an  estate  conveyed  by  the  infant  dur-  Where  words  of 
ing  his  minority,  such  conveyance  must  be  supposed  to  have  been  by  <'o"^«y»n<^«  »«- 
feoffnieDt  or  act  of  record  as  if  it  were  by  ]ease  and  release,  or  other  ^^'^^' 
instrument  not  operating  by  transmutation  of  possession,  by  the  hand  of 

the  infant,  it  would  have  been  inefficacious.  See  ante^  p.  S26,  n.  (1 ), 
and  Zouch  v.  Parsons,  S  Burr*  1794.  But  the  mode  sometimes 
adopted  in  practice,  where  an  estate  is  to  be  conveyed  by  several  per- 
sons, and  one  of  them  is  under,  but  nearly  of  the  age  of  21,  is  to, 
make  him  a  party  to  the  conveyance,  and  when  he  comes  of  age  he 
passes  the  estate  remaining  in  him  by  executing  the  deed.  This  mode, 
provided  the  deed  be  properly  stamped,  is  equally  efficacious  with  any 
other,  and  saves  the  expense  of  a  fresh  conveyance  by  the  infant  when 
of  age,  but  it  is  obviously  open  to  the  risk  .of  his  dying  before  he  at- 
tains his  majority,  and  to  an  allowance  in  the  stan^p  duty. 

(2)  If  the  deed  executed  by  the  infant  be  absolutely  voiJ,  and  not   ^oidabU  deedn 
merely  voidable^  an  absolute  conveyance  of  the  estate  will  be  nec^-  o"*y  <'ap«W«  of 
sary,  which  may  either  be  by  bargain  and  sale  enrolled,  lease  and  re-  ^^  "»tJoii. 
lease,   or   any  other  species    of  conveyance   as  from  a  vendor  to  ^ 
purchaser. 

(3)  If  a  surety  covenanted  on  the  part  of  the  infant  that  he  should  ^**'^'* 
execute  the  deed  of  confirmation  when  he  came  of  age,  the  deed  should 

be  by  indenture,  and  the  surety  be  made  a  party  of  the  second  part. 

(4)  It  will  be  proper  that  the  contirmation  should  be  indorsed  upon  Indonem«fit. 
the  feoffment  or  other  deed  intended  to  be  confirmed,   in*  order  to 

prevent  their  being  separated  ;  but  if  a  separate  instrument  be  wished, 
such  deed  must  be  recited. 

(5)  If  the  confirmation  be  made  in  pursuance  of  a  covenant  entered  °"'^' 
into  by  a  surety,  say, 

"  Ani>  whereas  the  said  (confirmor)^  in  pursuance  of  the  co- 

z2 
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Deed 
{of  an  infant), 

WITNESS. 

That  the  con- 
firmor  ratifies 
and  confirms  the 
feoffment* 


coNFiKMATioN.    ^^  ^j^^  rcqucst  of  the  within  named  (confirmee),  to  execute  such 

ratification  and  confinnation  of  the  within  written  indenture  as  here- 
inafter is  expressed.  Now  theeefoee  these  presents  witness, 
that  in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  sum  of  6s.  of  lawful  current  money  of  England  to  the  said 
(coiifirmor)^  in  hand  well  and  truly  paid  by  the  said  {confirmee)  at 
the  time  of  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  He  the  said  {confirmor)  Hath 
ratified,  established  and  confirmed,  and  by  these  presents  Dots 
for  himself  and  his  heirs  ratify,  establish  and  confirm  the  within 
written  indenture  of  feoffment  so  executed  by  him  the  said  {con- 
Jirmar)  as  within  is  mentioned,  and  every  clause,  matter  and  thing 
therein  contained,  and  also  All  and  singular  the  messuages,  lands, 
tenements,  hereditaments  and  premises  in  the  within  written  inden- 
ture described,  and  thereby  granted  and  enfeofSsd  or  otherwise  as- 
sured, or  mentioned  or  intended  so  to  be,  and  all  the  estate,  right, 
title,  interest,  use,  trust,  property,  possession,  possibility,  claim  and 
demand  whatsover,  both  at  law  and  in  equity,  of  him  the  said  (con- 
Jirmor),  in,  to,  out  of,  upon  or  respecting  the  said  hereditaments 
and  premises  or  any  of  them.  To  have  and  to  hold  the  said 
messuages,  lands,  tenements,  hereditaments,  and  all  and  singular 
other  the  premises  hereinbefore  ratified  and  confirmed,  or  otherwise 
assured,  or  mentioned  or  intended  so  to  be,  with  their  and  every  of 
their  appurtenances,  unto,  and  to  and  for  the  use  and  behoof  of  the 

Covenants  to  be  gai^j  {confirmee),  his  heirs  and  assigns  for  ever.     (Add  covenant  by 

the  confirmor  that  he  has  not  done  any  act  to  incumber  (1)  ).    IN 
WITNESS,  &c. 


To  hold  to  the 
coafinnee  abso- 
lutely. 


Incumbrances. 


Release  of  cove* 
naiit. 


venaht  in  the  within  written  indenture  entered  into  for  that  purpdse 
by  the  within  named  {surety)  on  his  behalf,  hath  agreed  at  the  re- 
quest of  the  said  {conjirmee)  and  {surety)  to  execute  such  ratifica- 
tion and  confirmation  of  the  within  written  indenture  as  hereinafter 
is  expressed.'^ 

(1)  The  form  of  this  covenant  will  be  similar  to  that  given  anUj 
p.  327. 

If  the  infant  executed  the  deed  of  confirmation  in  pursuance  of  a 
covenant  entered  into  by  a  surety  for  that  purpose,  it  may  be  proper 
that  the  confirmee  should  execute  a  release  of  the  covenant,  in  which 
case  (unless  the  release  be  by  a  separate  instrument  which  is  a  better 
mode]  say, 

"  And  this  iNDENTUREi  FUATHER  WITNESSETH,    that  for  the 

considerations  aforesaid,  and  also  for  and  in  consideration  of  the  sum 
of  Bs,  of  lawful  money  of  England  to  the  said  {corifirmee),  in  hand 
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well  and  truly  paid  by  the  said  {surety)  at  the  time  of  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  ac-    {p/aninjaru), 
knowledged,  he  the  said  {confvnyiee)  doth  hereby  for  himself,  his  — — — — ^ 
heirs,  executors  and  administrators,  exonerate,  release,  and  for  ever 
quit  claim  and  discharge  the  said  {surety)^  his  heirs,  executors  and 
administrators,  of  and  from  thc^  within  mentioned  covenant,  stipu- 
lation or  agreement  entered  into  by  him  the  said  {surety),  for  the 
confirmation  or  fiirther  assurance  of  or  by  the  said  {confirmor)  on 
his  attaining  the  age  of  twenty-one  years  as  within  is  mentioned, 
and  of  and  firom  all  and  all  manner  of  actions,  suits,  process  and 
proceedings,  claims  and  demands  whatsoever,  which  he  the  said 
{confirmee),  his  heirs,  executors,  administrators,  or  assigns,  or  any 
or  either  of  them,  can,  shall  or  may,  or  if  these  presents  had  not 
been  made,  might  or  could  have  or  claim,  or  have  had  claimed,  de- 
manded,  or  been  entitled  to,  from  or  against  him  the  said  {surety), 
his  heirs,  executors  or  administrators,  for  or  by  reason  or  in  respect 
of  the  said  covenant,  or  otherwise  in  respect  thereof.^ 


tOMriMfATlON. 

Deed 
.(j^  attorney). 
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[class  IX. 


No  CCXCVI. 

t 

*A  Confitmaiion  by  the  Principal  of  the  Act  of  his  Attorney  (1) 
{indorsed  on  a  Deed  of  Conveyance  by  the  Attorney), 


To  ALL  TO  WHOM  IT  MAY  CONCERN,  I  the  within  named  {principal) 
do  hereby  consent  to,  approve  of,  ratify  and  confirm  the  within  written 
indenture,  and  all  and  every  tbe  contents  thereof,  so  far  as  the  same 
indenture  concerns  or  affects  my  interest  in  the  subject  matter  there- 
of, and  the  signing,  sealing,  and  delivery  of  the  same  by  the  within 
named  {attorney)^  as  my  attorney  thereimto  authorized,  or  acting  in 
my  behalf  therein.    As  WITNESS,  &c. 


Hcflson  of  4)011- 
fimatioD. 


(1)  If  the  power  given  to  the  attorney  be  sufficient  to  authorize  the 
act  done  by  him  no  confirmation  is  requisite;  but  to  prevent  any 
doubt  afterwards  arising  in  this  respect,  or  as  a  notification  of  the 
Principal  havine  been  ahve  at  the  time  (an  attorney's  power  ceasing  on 
tlie  death  of  the  Principal)*  a  confirmation  often  proves  satisfactory 
to  the  party  taking  under  the  deed. 
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Deed 

{hy  several). 


No.  CCXCVII. 

t 

*A  Deed  of  Cotifirmation  by  several  Persons  on  their  coming  ^ 
age,  of  Deeds  executed  by  them  during  Minority. 


\. 


This  indenture  made  the  day  of  in  the 

year  of  the  reign,  &c.  and  in  the  year  of  our  Lord  18  .  '  Be- 
tween (the  confirmoTS)  of,  &c.  [makvng  each  of  a  separate  part 
if  more  than  one']  of  the  part,  ijthe  guarantees)  of  &c. 

of  the  part,    and  {purchaser^    mortgagee  or  other 

grantee)  of,  &c.  of  the         part  Wheeeas,  &c.  [recite  the  convey-  Reciuig. 
ance  made  during  the  minorities,  and  the  cfyoenant,  bond  or  other 
assurance    that  the  minor   would  corifirm  when  of  age.]     And 
whereas  the  said  several  parties  hereunto  of  the  part  are 

respectively  desirous  of  confirming  the  said  conveyance,  and  of  exo- 
nerating the  said  (guarantees)  from  the  said  covenant  so  entered  into 
by  them  as  aforesaid.  Now  this  indenture  witnesseth,  that  witness. 
in  pursuance  and  performance  and  satisfaction  of  the  covenant  in  the  Co"^""**'®"' 
8aid  in  part  recited  indenture  contained,  by  the  said  (guarantees)  on 
the  behalf  of  the  said  (corifirmors)  [or  ifsoof  the  hereinbefore  in  part 
recited  bond  or  obligation  so  entered  into  by,  &c.  as  aforesaid]  [and 
also  for  and  in  consideration  of  the.  sum  of  10s.  of  good  and 
lawful  money  of  Great  Britain  to  each  of  •  them  the  said  (con- 
Jirmors)  respectively  in  hand  paid  by  the  said  (grantee)  at  or  before 
the  sealing  and  delivering  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged],  they  the  said  (confirmors)  have,  and  each 
and  every  of  them  hath  granted,  released,  ratified,  and  confirmed : 
And  by  these  presents  do,  and  each  and  every  of  them  doth  grant, 
release,  ratify,  and  confirm  unto  the  said  (grantee)  and  his  heirs  [or 
executoi:;B,  administrators],  and  assigns,  All,  &c.  together  with 
all  and  every  the  rights,  members,  easements,  appendants,  and  appur- 
tenances whatsoever  to  the  same  hereditaments  belonging  or  apper- 
taining, and  all  which  said  hereditaments  are  now  in  the  actual  posses- 
sion of  the  said  (grantee)  being  by  virtue  of  the  hereinbefore  recited 
Ittrgain  and  sale  for  a  year  preceding  and  accompanying  the  said 
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indenture  of  release,  and  the  reversion  and  reversions,  rem^under 
(inftev^al)      *^^  remainders,  and  rent,  issues,  and  profits  thereof.     And  all  the 

estate,  right,  title,  interest,  trust,  property,  claim  and  demand  what- 
soever, as  well  equitable  as  legal,  of  them  the  said  {confirmors),  and 
of  each  and  every  or  any  or  either  of  them,  of,  in,  or  to  the 
same  hereditaments  and  premises,  and  to  every  or  any  part  or  parcel 

To  hold  to  con-  thereof.     To  HAVE  AND  TO  HOLD  the  Said  messuaires,  lands,  tene- 

mmee  m  fee.  ^  .        . 

ments,  hereditaments,  and  all  and  singular  other  the  premises  in  or 
by  the  said  hereinbefore  in  part  recited  indenture  of  release  described 
and  thereby  granted  and  released  or  otherwise  assured,  or  intended 
so  to  be,  and  by  these  presents  granted,  released,  ratified  and  con- 
firmed, or  otherwise  assured  or  intended  so  to  be,  with  their  and  every 
of  their  rights,  members  and  appurtenances  whatsoever,  unto  and 
by  him  the  said  (grantee)^  his  heirs  and  assigns,  to,  the  only  use  and 
CoTcnAnu.         behoof  of  him  the  said  (grantee)  j  his  heirs  and  assigns  for  ever.   And 

each  of  them  the  said  (confirmora)  for  himself  and  herself  severally 
and  respectively,  and  for  his  and  her  own  respective  heirs,  exe- 
cutors, and  administrators,  and  not  jointly  or  the  one  for  the  others 
or  any  other  of  them,  or  their,  his  or  her  heirs,  executors,  or  admini^ 
trators  do  and  doth  hereby  covenant  and  declare  with  and  to  the  said 
{grantee)^  his  heirs,  [or  executors,  administrators,]  and  assigns, 
in  the  manner  following :  (that  is  to  say)  that  &c«  [add  covenant 
that  confirmora  have  done  no  act  to  incumber  (1)].  And  this 
Indenture  furthee  witnesseth  that,  &c.  Add  a  release  to  the 
guarantees  from  the  recited  covenant  and  bond  (2).  IN  WIT- 
NESS, &c. 


(1)  See  ante^  p.  327.  also  p.  328.  n.  (1). 

(2)  Seefost.  Vol.  III.  "  Release.' 


»t 
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*Cmfirmaiwn  of  a  Lease  supposed  to  be  defecHvey  by  an  indorse- 
ment thereupon. 


To  ALL  TO  WHOM  THESE  PKESENT8  SHALL  COME,  the  withlii  named 
{lessor)  or  {the  confirmor)  of,  &c.  sendeth  greeting.   Wheke  as  since 
the  execution  of  the  within  written  indenture  it  has  appeared,  &c. 
[recite  the  supposed  defect  in  the  leme\    And  whereas  the  said 
{wnJirmoT)^  not  desiring  to  take  advantage  of  the  said  defect,  hath, 
at  the  request  of  the  said  Qessee)^  agreed  to  execute  such  confirma- 
tion thereof  as  hereinafter  is  expressed.    Now  these  pbesekts     witness. 
WITNESS,  that  in  pursuance  of  the  said  agreement  and  for  llie  misw  and'oon- 
considerations  in  the  within  written  indenture  expressed  [and  {if  a  ^^™u« 
fwther  consideraUion  is  to  be  paid)  and  in  consideration  of  the  sum 
of  i?  ,  of  lawful  money  of  the  United  Kingdom  of 

Great  Britain  and  Ireland,  to  the  said  [or  within  mentioned  {lessor) 
or  {confirmor)  in  hand  well  and  truly  paid  by  the  within  named  {les^ 
see)y  at  or  before  the  execution  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged]  he  the  said  {corifirmor)^  by  way  of  confirmation 
and  further  assurance  of  the  within  written  indenture.  Hath  demised 
and  leased  (1)  and  also  ratified  and  confirmed,  and  by  these  presents 
Doth  demise  and  lease,  and  also  ratify  and  confirm  unto  the  said 
{lessee)^  his  executors,  administrators,  and  assigns,  all  that  and  those 
the  messuages,  farms,  lands.  Sec.  [as  the  case  may  6e]  and  eveiy  the 
premises  comprised  in  the  within  written  indenture,  and  thereby  ex- 
pressed to  be  demised  to  the  said  {lessee)  as  witnin  is  mentioned  or  in- 


(1)  Where  the  defect  in  the  lease  is  such  as  to  leave  any  legal  in-  Demue. 
terest  outstanding,  it  will  be  necessary  to  insert  fresh  words  of  demise 
in  coDfirmatioOy  as  if  otherwise,  its  effect  would  be  to  confirm  the 
lease  as  it  then  stood,  and  consequently  not  cure  the  defect;  but  if 
it  be  no  merely  for  want  of  the  requisite  consent  of  third  persons  or 
the  like  this  will  not  be  necessary,  and  words  of  confirmation  alone  will 
be  sufficient. 


eOMflBMATIOir. 


JjBam* 
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tended  so  to  be,  with  all  and  every  the  rights,  members,  covenants,  and 
appurtenances  to  the  same  belonging,  and  all  the  estate  and  interest 
thereby  expressed  or  intended  to  be  granted  thereof,  and  all  and  every 
covenants,  provisions,  and  agreements  therein  contained ;  To  have 
n^due  ofterm.   ^^^  ^^  HOLD  the  said  messuages,  and  all  and  singular  other  the 

premises  hereby  demised  or  confirmed  or  intended  so  to  be,  and  eveiy 
part  and  parcel  of  the  same,  with  the  appurtenants,  unto  him  the 
said  (lessee)^  his  executors,  administrators,  and  assigns,  henceforth 
for  and  during  all  the  residue  of  the  term  or  period  of  years 

in  the  within  written  indenture  mentioned,  which  is  now  to  come  and 
unexpired,  by  effluxion  and  computation  of  time,  as  beneficially  to 
all  intents  and  purposes  as  if  the  said  within  written  indenture  and 
the  demise  or  lease  therein  expressed  or  intended  to  be  made  had 
been  good,  valid,  and  effectual  to  all  and  every  the  intents  and  par- 
poses  therein  mentioned,  but  not  further  or  otherwise  (1).  IN 
WITNESS,  &c. 


Cofenantf.  ( 1 )  No  covenants,  unless  required  by  special  circumstances*  will  be 

reauislte,  as  those  contained  in  the  lease  will  be  binding  notwithstanding 
a  aefect  in  the  demise. 
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Rent  Charge 
(johUure). 


No.  CCXCIX. 

♦i  Confirmation,  by  Heir  or  Reversioner  of  a  Rent  Charge 
granted  by  way  of  Jointure  [to  be  indorsed  on  the  Marriage 
Settlement"]- 


This  iko^ntuee  made  the  day  of  ,  in  t^ie 

year  of  the  reign,  &c.  and  in  the  year  of  our  Lord  18  ,  Between 
(heir^  reversioner^  or  as  the  case  may  be)  of,  &c.  of  the  first  part, 
the  within  named  (wife),  widow  of  the  within  named  {htisband)  de- 
ceased, of  the  second  part,  and  the  within  named  (trustees)  of  the 
third  part.  Whereas  the  within  mentioned  marriage  took  effect 
soon  after  the  execution  of  the  within  written  indenture :  x  And 
^^EKEAs  the  said  {htuband)  departed  this  life  on  or  about  the 
day  of  :  And  whebeas  doubts  have  arisen  as  to 

the  validity  of  the  said  Jointure  by  reason  of,  &c.  [as  the  case  m^ay 
be]  bat  the  said  {?ieir  or  reversioner)  being  desirous  that  the  same 
outy  be  established  hath  agreed  with  the  said  (wife)  to  execute  such 
confinnation  thereof  as  hereinafter  is  mentioned.     Now  this  in-     witness. 

.  n  t  '  3  <■    Heir,  &c.  grants 

OEKTDBE  WITNESSETH,  that  m  pursuaucc  01  the  said  agreement,  and  and  confinns 
for  the  better  and  more  effectudly  establishing  and  confirming  the  J^^^  *'** 
vithm  written  indenture,  so  far  as  the  same  regards  or  concerns  the 
jointure  or  rent-charge  thereby  granted  to  the.  said  (wife)^  he  the 
said  (heir  or  reversioner)y  as  far  as  he  can  or  lawfully  may,  Hath  * 

gnmted,  ratified,  and  confirmed,  and  by  these  presents  Doth  grant, 
nttify,  and  confirm  unto  the  said  (wife)  and  her  assigns,  all  that  the 
▼ithin  mentioned  clear  yearly  rent-charge  of  the  sum  of  <£*  , 

within  granted,  or  expressed,  or  intended  to  be  granted  or  otherwise 
ttBured  to  the  said  (wife)^  for  or  by  way  of  jointure  as  within  is  men- 
tioned ;  and  all  and  every  the  powers  of  distress  and  entry,  and  other 
the  powers  and  remedies  thereby  given  or  expressed,  or  intended  to 
he  given,  for  the  receiving,  recovering,  or  obtaining  payment  thereof; 
TO  HAVE,  hold,  receive,  perceive,  take,  and  enjoy  the  said  yearly  rent-  To  hold  to  wife 


charge  or  annual  sum  of  £         unto  and  by  her  the  said  (wife)  and 


for  life. 
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COirPI&KATXON. 

Rent  Charge 
(johUure). 


FURTHER 

WITNESS. 
Demise  and 
confirmation  of 
term* 


To  hold  upon 
trust,  &«• 


her  assigns,  from  the  decease  of  him  the  said  (hfMband)^  for  and  during 
the  term  of  her  natural  life,  in  lieu  of  and  full  satisfaction  of  and  for 
all  dower  and  thirds  at  the  common  law  or  otherwise,  to  which  she 
the  said  (tcife)  is  or  might  be  entitled,  in  or  out  of  all  or  any  of  the 
real  or  other  estates,  property,  or  effects  of  the  said  {hysband)  her 
late  husband  deceased.     And   this  Indenture  further  wit- 
NEssETH,  that  for  the-  considerations  and  purposes  aforesaid  he  the 
said  {heir  or  reversioner),  as  fiir  as  he  can  or  lawfully  may.  Hath 
demised,  ratified,  and  confirmed,  and  by  these  presents  Doth  de- 
mise, ratify,  and  confirm  unto  the  within  named  (tmstees),  all  and 
eTery  the  manors,  messuages,  lands,  tenements,  and  hereditaments 
within  described  and  released,  or  otherwise  assured  or  intended  so  to 
be,  with  their  rights,  members,  and  appurtenances,  To  have  and  to 
HOLD  the  said  manors,  messuages,  lands,  tenements,  hereditaments, 
and  premises,  with  their  and  every  of  their  appurtenances,  unto  them 
the  said  (trustees),  their  executors,  administrators,  and  assigns,  for 
and  during  all  the  residue  or  remainder  now  to  come  and  unexpired 
by  effluxion  of  time,  of  or  in  the  within  mentioned  term  of 
years ;  but  nevertheless  upon  the  trusts,  and  to  and  for  the  ends,  in- 
tents, and  purposes,  and  under  and  subject  to  the  powers,  provisoes, 
declarations,  and  agreements,  in  or  by  the  within  written  indenture 
contained  or  expressed  concerning  the  same.     IN  WITNESS,  &c. 


r 
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JByvcndotm 


No.  CCC. 

A  Deed  of  Confirmation  to  a  Ptirchaser  by  a  Vendor  to  be  indorsed 
m  the  Purchase  Deed  in  pursuance  of  his  Covenant  for  further 
Assurance  (1). 


This  In^d'Entube  of  parts,  made  the  day  of 

in  the  year  of  the  reign,  &c.  and  in  the  year  of  our  Lord 

18   ,  Between  the  within  named  {vendor)  of  the  one  part,  and  Parties. 
the  within  named  {purchaser)  of  the  other  part.     Whereas  [recite  Redtais. 
here  the  circumstances  which  render  the  confirmation  necessaryL 
therefore  the  said  {purchaser)  hath  requested  the  said  {vendor)  to 
execute  such  further  assurance  to  him  of  the  said  within  mentioned 
premises  as  hereinafter  is  mentioned,  which  the  said  {vendor)  hath 
agreed  to  do.  Now  this  Indenture  witnesseth,  that  in  pursuance     witness. 
and  performance  of  the  said  agreement,  and  also  for  and  in  consi-  '^^  i?  ^'^^ 
deration  of  the  sum  of  five  shillings  of  lawfiil  current  money  of  the  vendor  con- 
England,  to  the  said  {vendor)  in  hand  paid  by  the  said  {purcha^er)^  *""■ 
at  or  immediately  before  the  sealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged.   He,  the  said  (t^emfor), 
Hath  granted,   ratified,   and  confirmed,  and   by    these  presents 
Doth  for  himself  and  his  heirs,  grant,  ratify,  and  confirm  unto 
the  said  {purchaser)  and  his  heirs.  All  and  singular  the  messuages,  tbe  within  nen- 
lands,  tenements,  hereditaments,  and  other  the  premises  described    ^"    ?«"»»«•• 
and  comprised  in  and  mentioned  to  be  granted  and  conveyed  by  the 
within  written  indenture  of  release,  with  all  and  every  the  appur* 
tenances  to  the  same  belonging  (2),  And  all  the  estate,  right,  title, 
interest,  use,  trust,  property,  benefit,  claim,  and  demand  whatsoever, 
both  at  law  and  in  equity,  of  him  the  said  {vendor)^  in,  to,  upon. 


(1)  See  an/^.  No.  CCXCII.  p.  323,  notes. 

(2)  If  the  deed  be  intended  to  operate  by  way  of  conveyance,  see 
<2R^^,  p.  326,  n.  (l)and(2). 
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f  CLASS  IX. 


oomrmcATioM. 

By  vendor. 

To  hold  to  the 
purchaser  abso- 
lutely. 


Covenaat^by 
▼endor  that  he 
hath  not  incum- 
bered. 


out  of,  or  respecting  the  said  messuages,  lands,  tenements,  heredita- 
ments, and  premises,  and  every  or  any  of  them  and  eveiy  or  any  part 
thereof,  To  have  and  to  hold  (1)  the  said  messuages,  lands,  tene- 
ments, hereditaments,  and  all  and  singular  other  the  premises  in  or 
by  the  within  written  indenture  described,  and  thereby  expressed  or 
intended  to  be  granted  and  released,  and  by  these  preaeBta  ratified 
and  confirmed,  or  mentioned  or  intended  so  to  be,  with  their  and 
every  of  their  respective  rights,  members,  privileges,  appendages, 
and  appurtenances  whatsoever,  unto  and  to  and  for  the  only  proper 
use,  benefit,  and  behoof  of  the  said  {purchaser)^  his  heirs  and  as- 
signs for  ever.  Axd  the  said  {vendor)^  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  doth  hereby  covenant  and  declare  with 
and  to  the  said  (purchaser),  his  heirs  and  assigns,  in  the  manner 
following,  (that  is  to  say)  that  he  the  said  {vendor)  hath  not  at  any 
time  or  times  since  the  execution  of  the  within  written  indenture 
(save  and  except  as  aforesaid)  made,  done,  executed,  committed  or 
knowingly  omitted  or  sufihred,  nor  been  party  or  privy  to  any  act, 
deed,  matter,  or  thing  whatsoever,  whereby  or  by  means  whereof  the 
said  messuages,  lands,  tenements,  hereditaments,  and  premises  within 
mentioned  to  be  granted,  released,  and  conveyed  or  otherwise  as- 
sured, and  hereby  granted,  ratified,  and  confirmed,  or  mentioned  or 
intended  so  to  be  as  aforesaid,  or  any  part  or  parcel  thereof,  or  any 
estate  or  interest  therein,  are,  is,  can,  shall,  or  may  be  in  anywise  im- 
peached, charged,  incumbered,  or  prejudicially  aifected  in  estate, 
title,  value,  or  otherwise  howsoever  '(2).     IN  WITNESS,  &c. 


CoTenantt  for 
the  title. 


.  (1)  See  antCf  p.  327-  n.  (1).  • 

(2)  If  the  vendor  were  at  the  time  of  executing  the  original  purchase 
deed  incapacitated  from  entering  into  valid  stipulations  for  the  title,  Ac. 
here  may  be  added  the  usual  covenants  for  the  title  and  for  quiet  enjoy- 
ment and  further  assurance,  in  the  usual  form  of  such  covenants. 


NO.  CCCI.  J 


CONVEYANCING. 


343 


No.  CCCI. 

*J  Consent  by  Ea^ecutors  to  the  Bequest  of  Leasehold  Premises  or 

other  Specific  Legacy  (1). 


commn. 


Bequat. 


To  ALL   TO   WHOM    THESE    PRESENTS    SHALL    COME  of, 

&c  and  of,  &c.  being  execators  named  in  the  last  will 

«id  testament  of  {testator)  late  of,  &c.  deceased,  send  greeting. 
Whereas,  &c.  [recite  the  wUl  and  bequest  to  the  legatee^  the  death 
of  the  testator,  and  probate  of  the  wiU  in  the  usual  fonn,'\  And 
WHEREAS  the  said  {legatee)  in  order  the  better  to  enable  him  to  re- 
ceive the  benefit  of  the  said  bequest  or  to  dispose  of  the  said  messuage, 
&c  [as  the  case  may  be]  has  requested  the  said  {executors)  to  ex- 
press their  consent  in  writing  to  the  said  bequests  as  hereinafter  men- 
tioned, which  having  obtained  probate  of  the  will  of  the  said  testator, 
and  bemg  satisfied  that  all  just  demands  upon  the  estate  and  efiects 
of  the  said  testator  to  be  by  them  ordered  or  administered  have  been 
Wljr  satisfied,  they  have  agreed  to  do.  Now  know  ye,  that  in  pursuance  witness. 
of  the  said  request  and  agreement.  They  the  said  (e^eet^or^)  Have  seat  to  bequest, 
and  each  and  every  of  them  hath  consented  and  assented  to  the  be- 
quest of  the  said,  &c.  so  made  or  bequeathed  to  the  said  {legatee) 
in  or  by  the  said  in  part  recited  will  of  the  said  {testator)  deceased. 
And  so  fiir  as  in  them  lies  or  it  behoveth  them  in  that  behalf  have  and 
hath  ratified  and  confirmed,  and  by  these  presents  do  and  doth  ratify 
and  confirm  the  same  bequest  and  the  subject  matter  of  the  same,  unto 


(1)  Notwithstanding  a  legacy  of  stock  of  chattels  whether  real  or  Assent  of  execu- 
personal  be  specifically  bequeathed,  yet  as  all  the  personal  and  chattel  ^^^^  reqmsite. 
interests  of  tne  testator  vest  prdvisionally  in  his  executors  for  the  pay- 
nent  of  debts  and  expences,  the  title  of  the  legatee  is  not' complete  until 
the  actual  or  virtual  assent  of  the  executor  is  given.  'Hence  his 
express  assent  is  frequently  desirable  in  order  to  enable  the  legatee  to  as- 
sign without  his  concurrence,  and  see  Andrews  v.  Pierce,  3  P.  Wms. 
12.    Mead  v.  Orrerv,  S  Atk.  238. 
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him  the  said  {legatee)^  his  executors,  administrators  and  assigns, 
as  his  and  their  own  proper  messuages,  &c.  or  estate  and  eifects  (I). 
IN  WITNESS,  &c. 


Aisignmen  ^^^  Sometimes  an  assignment  by  the  executors  is  added  to  the  con< 

sent ;  but  this  appears  to  be  unnecessary. 


^^""^  *«*  No  stamp  seems  to  be  necessary  to  an  instrument  of  the  above  kiod. 
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No.  CCCII, 

*J  Consent  by  the  Owner  of  Land  to  a  Highway  being  carried 

over  it  (1). 


1  A.  B.  of  in  the  county  of  being  owner  of  the 

lands  described  in  the  plan  hereunto  annexed  through  which  part  of 
a  certain  highway  lying  between  and  is  intended  to  be 

diverted  and  turned,  (in  consideration  of  the  sum  oi  £  to  be 

paid  to  me  for  the  said  land  and  the  soil  thereof),  or  in  consideration 
of  the  old  highway  being  sold,  exchanged  and  to  be  vested  in  me, 
also  the  sum  ot£  to  be  paid  to  me  [as  the  case  may  be]  do 

hereby  consent  to  the  making  and  continuing  such  new  highway 
through  my  said  lands. 

Given  under  my  hand  and  seal  this  day  of 

18 


COVIBMTI. 

{turning). 


(l)In  the  schedule  to  the  act  of  13  Geo.  S.  c*  78.  the  above  form  66Geo.a.c.e6, 
of  the  consent  of  the  owners  of  lands  to  roads  being  carried  through 
them  18  given,  but  that  part  of  the  act  (sec.  19.)  to  which  the  form 
refers  is  repealed  by  55  Geo.  S.  c.  68«  without  any  new  form  being 
substituted ;  but  as  this  appears  to  have  arisen  either  from  inadvertency 
in  framing  the  latter  act  or  from  its  being  thought  unnecessary  to  re- 
peat the  form  given  in  the  former  act,  I  have  retained  it  as  being  still  a 
proper  one  in  these  cases.  Indeed,  where  an  act  of  parliament  has 
proposed  a  form  of  any  writing  relative  to  the  purposes  of  the  act,  it 
should  be  pursued  as  nearly  as  circumstances  will  ^permit ;  see  Da- 
vidson V.  Gill,  1  East's  Rep.  64;  and  where  no  particular  form  is 
pointed  out,,  it  seems  proper  in  preparing  them  to  pursue,  as  nearly 
as  may  be,  those  which  are  given  in  other  acts  requiring  instruments 
of  a  similar  kind  to  carry  the  provisions  of  the  act  into  eTOCt. 


sup.— VOL.  II. 


A  A 
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cxmixim. 


Jnriwn* 


.  .       ■  No.  CCCIII. 

'^A  Deed  of  Consent  by  a  Father  to  the  raising  part  of  a  Ckilds 

Portion  in  pursuance  of  a  Power  (1 ). 
Variations  adapting  it  to  other  occasions. 


To   ALL  TO  WHOM    THESE   PRESENTS     SHALL     COME,     &C.     [recite 

shortty  the  settlement^  mid  the  power  of  consent  fully.']     And 
WHEREAS  the  said  marriage  soon  afterwards  took  effect,  and  th^ne 
are  several  children  of  the  said  marriage  living,  one  of  whom  namely 
,  being  the  son  of  the  said  marriage,  has  attained 

his  age  of  years,  and  it  has  been  deemed  expedient  that  the 

sum  of  £  being  one  part  of  the  presumptive  share 

of  the  said  in  the  said  trust  monies  should  be  advanced  for 

the  purpose  of  purchasing  him  a  commission  in  the  army  [or  as  the 
case  may  &«].  Now  know  ye,  that  we  the  said  (husband  and  wife) 
by  this  present  instrument  in  writing  under  our  hands  and  seals, 
attested  by  two  credible  witnesses,  whose  names  are  hereunder  in- 
doi^d  for  that  purpose  [or  otherwise  as  required  by  the  power]. 
Do  consent,  approve  and  direct  that  they  the  said  {trustees)  do  and 
shall  forthwith  make  sale  of  and  transfer  so  much  or  such  part, 
parcel  or  quantity  of  the  said  per  cent.  Bank  Annuities  as  at  or 
according  to  the  market  price  thereof  on  the  day  or  time  of  sudi  sale 
and  transfer  shall,  after  deducting  the  usual  commission,  produce  or 


(1)  The  most  usual  cases  in  which  a  consent  of  this  kind  is  required, 
and  to  which  the  above  form  is  adapted,  is  where  a  power  is  given  to 
the, trustees  with  the  consent  of  husband  and  wife,  or  the  survivor,  for  the 
advancement  of  a  part  of  the  respective  portions  of  younger  children, 
for  their  advancement  in  the  world  before  the  decease  of  the  surviving 
parent,  having  a  life  interest  in  the  trust  property ;  but  the  same  form 
will  be  applicable,  mutatis  mutandisy  to  the  consent  of  the  husband  and 
wife,  or  of  the  trustees,  to  any  act  to  be  done  by  the  other  of  them 
affecting  the  trust-estates,  as  powers  of  leasing  or  charging  the  pre- 
mises with  a  sum  of  money,  changing  securities,  lending  part  of  the 
trust- money  to  the  husband,  &c. 
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raise  the  full  sum  of  £  sterling,  in  order  and  to  the  intent 

that  the  said  sum  o{£  or  so  much  thereof  as  shall  be  found 

requisite,  shall  and  may  be  applied  (1)  in  and  for  the  purchase  of 
a  commission  for  the  said  {son)  in  His  Majesty's  regiment  of 

or  other  regiment  or  appointment  in,  Src.  [as  the  case  muy 
he'\  as  they  the  said  (hiuiband  and  wife)  do  or  shall  now  and  from 
time  to  time  hereafter  in  their  discretion  and  pleasure  think  fit 


GONBXMTS. 


Portion^ 


{I)  Or 

^^  May  be  applied  in  the  purchase  of  lands,  or  an  advowson,  situ- 
ated or  being,  &c.  or  in  the  purchase  of  per  cent.  Bank  An- 
nuities, or  may  be  paid  unto  the  said  {husband)  upon  the  security 
of  his  bond,  or  to  the  said  iSntended  husband  if  a  daughter)^  as  or 
for  her  marriage  portion  upon  the  said  intended  marriage  taUng  ef- 
fect, or  in  the  purchase  of  an  annuity  of,  &c.  &c.  [as  the  case  may 
require.'} 


Variationt. 


aa2 
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eON8BMTS. 

Rejwir 
(parsonage). 


No.  CCCIV. 

*A  C(m9eni  by  the  First  Commisswner  of  the  Treasurjfy  SfC,  to  the 
building  or  repairing  a  Parsonage  House,  Spc.  where  the  patron- 
age is  in  the  Crown  (1). 


Whereas  the  living  or  benefice  of  within  the  diocese 

of  is  in  the  patronage  of  the  Crown,  and  rated  above  or 

under  [as  the  case  shall  bey]  twenty  pounds  per  annum  in  the  King^s 
books,  or  of  the  chancellor  of  the  duchy  of  Lancaster,  [as  the  case 
shall  bej]  and  application  hath  been  made  for  building  (rebuilding, 
repairing,  or  purchasing,  or  exchanging,  as  the  case  shall  be,)  the 
parsonage  house  or  other  buildings,  or  lands  [as  the  case  shall  be,] 
for  the  use  of  the  said  living  or  benefice,  in  pursuance  of  the  powers 
given  for  that  purpose  by  an  Act  passed  in  the  seventeenth  year  of 
the  reign  of  his  Majesty  King  George  the  Third,  intituled  an  Act 
to  promote  the  Residence  of  the  Parochial  Clergy,  by  making  provi- 
sion for  the  more  speedy  and  efiectual  building,  rebuilding,  repair- 
ing, or  purchasing  houses,  and  other  necessary  buildings  and  tene- 
ments for  the  use  of  their  benefices :  Now  I  the  Right  Honourable 
first  Lord  Commissioner  of  the  Treasury,  or  Lord  Jligh 
Chancellor  of  Great  Britain,  or  Chancellor  of  the  duchy  of  Lancas- 


irGeo.8.e.5S.       (1)  By  the  Act  of  17  Geo.  3.  c.  53.  cited  in  a  subsequent  note  (see 

post.  p.  350|  ^n.  l.)y  sect.  20.  consent  for  the  providlDg  a  house 
of  residence  tor  the  incumbent,  in  cases  where  the  Crown  is  the 
patron  of  the  living,  and  such  living  exceeds  the  value  of  £90  in  the 
King's  books,  must  be  given  by  the  Lord  High  Treasurer,  or  first  Lord 
Commissioner  of  the  Treasury  for  the  time  being ;  but  if  it  do  not  ex- 
ceed that  value,  then  by  the  Lord  High  Chancellor,  Lord  Keeper,  or 
Commissioner  of  the  Great  Seal ;  and  if  the  patronage  be  in  right  of  the 
duchy  of  Lancaster,  by  the  chancellor  of  tnat  duchy,  to  be  signified 
by  writing  under  their  respective  hands  in  the  above  form,  or  to  that 
effect. 
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ter,  as  the  case  shall  &«,]  being  satisfied  that  such  ]bmlding,  re- 
building, repairing,  purchasing  or  exchanging,  &c.  [as  the  case 
shall  be,]  will  be  an  improvement  and  advantage  to  the  said  living 
or  benefice,  do  hereby  consent  that  such  buildings,  repairs,  purchases, 
or  exchanges  \as  the  case  shall  be"]  shall  be  made  according  to  the 
directions,  and  the  true  intent  and  meaning  of  the  said  Act 
Given  under  my  hand  this  day  of  18 

(Commissioner). 


«0Kneim. 

Repair 
(panonage). 
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CONSBNTS. 

■  ■   ■ 

Repair 
{panonage). 


No.  CCCV. 

*A  Catisent  by  an  Ordinary  and  Patron  to  a  Parsonage  House  being 

repaired,  S^c.  (1). 


A.  B.  rector,  vicar,  &c.  [as  the  case  shall  be]  of  the  parish,  chapelry, 
or  perpetual  curacy  [as  the  case  shall  be]  of  in  the  county 

of  ,  under  the  jurisdiction  of  the  ordinary,  having  produced 

to  us,  the  said  ordinary  and  patron  of  the  said  church  and 

living,  a  certificate,  under  the  hand  of  a  skilful  and  ex- 

perienced workman  or  surveyor,  of  the  state  and  condition  of  the 
buildings  upon  the  glebe  belonging  to  the  said  church,  chapelry,  or 
perpetual  curacy  [as  the  case  shaU  &«],  and  of  the  value  of  the  tim- 
ber and  other  materials  thereupon  fit  to  be  sold  or  employed  about 
such  buildings,  and  also  a  plan  made  by  the  said  of  the 

work  proposed  to  be  done,  in  new  buildings  and  repairs  upon 
the  said  glebe,  and  an  estimate  of  the  expense  attending  the  same 
after  applying  the  said  materials  or  the  money  to  arise  from  the 
sale  thereof  in  such  building  and  repairs,  and  also  a  particular  ac- 
count in  writing,  signed  by  the  said  A.  B.,  of  the  annual  profits  of 
such' living,  and  of  the  rents,  stipends,  taxes,  and  other  outgoings 
annually  issuing  thereout,  verified  upon  oath  pursuant  to  the  direc? 
tions  of  "An  Act  passed  in  the  seventeenth  Year  of  the  Reign  of  his 
Majesty  King  George  the  Third,  to  promote  the  Residence  of  the 
Parochial  Clergy,  by  making  provision  for  the  more  speedy  and 
effectual  Building,  Re-building,  Repairing,  or  Piirchasing  Houses 
and  oth^r  necessary  Buildings  and  Tenements  for  the  use  of  their 


170eo«S.c.5S.       (1)  By  the  act  of  17  Geo.  3.  c.  53.  sec.  1.  (amended  by  3  Geo.  4.  c. 

72.)  for  promoting  the  residence  of  the  parochial  clergy,  it  is  required 
that  incumbents  of  livings,  &c.  shall,  before  they  can  be  entitled  to  the 
benefit  of  that  act,  in  respect  of  having,  a  convenient  dwelling-house  pro- 
vided for  their  residence,  obtain  the  consent  of  the  ordinary  and  patron  of 
the  living,  by  writing  under  their  respective  hands,  to  the  repairing  or 
building  such  house  of  residence. 
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Benefices^^  and  having  considered  such  certificate,  plan,  and  account, 
Now  WE  DO  APPROVE  thereof  and  do  consent  that  such  buildings  and 
repairs  shall  be  made  as  therein  specified ;  and  that  the  said  A.  B. 
do  borrow  and  take  up  at  interest  the  sum  of  £  ,  being  the 

estimate  of  the  expenses,  after  deducting  the  value  of  the  timber  and 
other  materials  thought  proper  to  be  sold,  and  which  appears  to  us 
from  -the  said  account  a  sum  not  exceeding  two  years^  net  income  and 
produce  of  the  said  living,  which  money  is  to  be  paid  to  (a 

person  nominated  by  us  and  the  said  A.  B.)  and  applied  according 
to  the  direction  of  the  said  Act     IN  WITNESS,  &c. 

(Ordinary), 
{Piitron). 


coKisms. 

JSgMtr 
(partonage). 


%♦  The  above  consent  is  directed  by  the  act  to  be  written  on  parch-  S***"?* 
oient>  but  no  stamp  is  necessary. 
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*A  Deed  of  Consent  by  Trustees  to  the  eofercise  of  a  Power  of 

Revocation  of  a  Settlement  (1). 


To  ALL   TO  WHOM  THESE    PRESENTS   SHALL   COME,  We  (frUStees) 

of,  &c.  BEND  GREETING*  Whereas,  &c.  [recUe  the  settlement 
and  power  of  revocation].  And  whereas  the  object  of  the  said 
settlement  so  far  as  regards,  &c.  has  become  incapable  of  taking  ef- 
fect [or  as  the  case  may  bel-  Now  know  ye,  that  we  the  said  (firm- 
tees)  at  the  request  of  the  said  {husband),  by  virtue  of  the  said 
power  or  authority  in  or  by  the  said  in  part  recited  indenture  en- 
abling us  thereto,  and  for  the  motives  and  considerations  herein- 
before recited  or  expressed,  do  by  this,  our  instrument  in  writing, 
under  our  hands  and  seals,  executed  in  the  presence  of  three  credi- 
ble witnesses,  whose  names  are  or  are  intended  to  be  hereon  indorsed, 
freely  and  fully  consent,  agree  and  approve  that  it  shall  and  may  be 
and  is  lawftd  and  proper,  according  to  the  true  intent  and  meaning 
of  the  sud  indenture,  for  the  said  (husband)  at  any  time  or  times 
hereafter  during  the  term  of  his  natural  life,  by  any  deed  or  writmg 
or  deeds  or  writings,  to  be  by  him  sealed  and  delivered  in  the  presence 
of  three  or  more  credible  witnesses  or  otherwise  executed  agreeably 
to  the  declaration  or  agreement  in  the  said  indenture  contained,  in 
r^ard  thereto,  to  revoke,  alter,  change  or  make  void,  all  and  eveiy  or 
any  of  the  use  or  uses,  estate  or  estates  in  the  siud  recited  indenture 
limited,  declared  or  expressed,  and  that  from  and  after  such  revoca- 
tion, alteration,  thange  or  making  void  of  all  or  any  the  use  or  uses, 
estate  or  estates,  in  or  by  the  said  in  part  recited  indenture,  limited, 
declared  or  expressed,  they  the  said  (trustees)^  their  heirs  and  assigns, 


CovciiAnts. 


(1)  See  as  to  the  consent  of  third  persons  being  requisite  to  the  exe- 
cution of  a  power  of  revocation,  ante  Mod*  Prec.  Vol.  VII.  437*  3d  ed. 
notes. 
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shall  and  will  from  thenceforth  stand  and  be  seised  of  the  said  here- 
ditaments or  of  such  part  and  parts  thereof,  of  or  concerning  which 
the  use  or  uses  shall  be  so  revoked,  altered  or  made  void,  to  such 
other  use  and  uses,  and  for  such  other  estate  and  estates,  if  any,  as  he 
the  said  (hicsband)  shall  by  any  deed  or  deeds,  writing  or  writings, 
under  his  hand  and  seal,  to  be  by  him  signed,  sealed  and  delivered 
in  the  presence  of  three  or  more  credible  witnesses  [if  the  power 
90  require]  shall  direct,  limit,  appoint  or  declare,  of  or  concerning 
the  same  hereditaments  or  any  part  thereof,  and  in  default  of  any 
sQch  direction,  limitation,  appointment  or  declaration  as  lastly  afore- 
said. Then  to  the  proper  use  and  behoof  of  him  the  said  {hwband)^ 
his  heirs  and  assigns  for  ever.    IN  WITNESS,  &c. 


coimuTt* 
Bcvocation* 
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COVIN  AMTS. 

jSpporUonmctU 
(rent). 


No.  CCCVII. 

« 

^A  Deed  of  Covenant  for  the  Apportionment  of  Rent  between 
Ptirchaeere  of  different  parte  of  Leasehold  Premises  held  under 
the  same  Lease. 


This  Ikdenture  made  the  day  of  in  the 

year,  &c.  and  in  the  year  of  our  Lord  18  ,  Between  {one 

purchaser)  xify  &c.  of  the  one  part,  and  {other  purchaser)  of,  &c*  of 
Recital  of  lease,  the  Other  part  (1).    Whereas  by  indenture  of  lease  bearing  date 

on  or  about  the  day  of  which  was  in  the  year 

and  made  or  expressed  to  be  made  between,  &c.  [recUe  in  the  usual 
manner  the  lease  granted  to  the  lessee  of  the  land  or  houses  in 
question"].  And  whereas  the  said  {lessee)  on  or  about  the  day 
of  caused  the  said  piece  or  parcel  of  ground,  and  the  several 

messuages  thereupon  erected,  to  be  put  up  to  sale  by  public  auction 
in  various  separate  lots  or  parcels,  at  which  sale  the  said  {^rst  party) 
became  the  purchaser  of  the  messuage  or  tenement  comprised  in 
lot  mentioned  in  the  particulars  of  sale  there  exhibited,  bemg 

the  messuage  or  tenement  hereinafter  firstly  described,  and  the  said 
{second  party)  became  the  purchaser  of  the  messuages  or  t^ements 
comprised  in  lot  in  the  said  particulars  of  sale  mentioned. 

And  whereas  in  and  by  certain  printed  conditions  of  sale  subjoined 
to  the  said  particulars,  it  was  declared  that  the  several  purchasers  of 
the  said  premises  should  respectively,  as  between  themselves,  be 
subject  to  and  pay  such  portion  of  the  said  rent  reserved  by  the 
said  indenture  of  lease  as  therein  was  mentioned,  (that  is  to  say)  the  • 
purchaser  of  lot  the  yearly  rent  of  <f  ,  the  par- 

chaser  of  lot  £  the  yearly  rent  of,  &c.;  and  that  each  of 

them  should  "at  his  own  expense  enter  into  mutual  covenants  of  m- 


(1)  Or  according  to  the  number  of  purchasers^  each  of  them  being  of 
a  distinct  part. 


COWKAHrsSm 
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demnity  with  the  other  of  them  against  the  residue  of  the  said  rent 

reserved  by  the  said  indenture  of  lease,  and  i^ainst  the  covenant    ^*^^T^\^ 

therein  contained,  so  far  as  they  might  respectively  relate  to  the  pre-  

mises  by  him  purchased  as  aforesaid :  And  the  said  messuage  or 
tenement  so  purchased  by  the  said  (^rst  party)  was  by  indenture 
of  assignment  bearing  even  date  with,  but  executed  previously  to 
the  execution  of  these  presents,  and  made  between,  &c.  assigned 
or  otherwise  assured  to  him  or  intended  so  to  be  by  the  description 
of  all,  &c.  [insert  the  description  in  the  assignment.']  To  hold 
ike  same  unto  him  the  said  {first  party),  his  executors,  lulministra- 
tors  and  assigns,  from  the  day  of  then  last  past» 

for  and  during  all  the  re^,  residue,  and  remainder  then  to  come  and 
unexpired  of  the  said  term  of  (wanting  days  thereof), 

by  the  said  in  part  recited  indenture  of  lease  granted  thereof,  but 
subject  only  to  the  yearly  rent  of  £  being  one  {proportion) 

part  of  the  said  yearly  rent  or  sum  of  <£^  ,  by  the  said 

indenture  of  lease  reserved,^  and  also  to  the  performance  of  the  co- 
venants, conditions,    and  agreements  in  the  same  indenture  con- 
tained on  the  part  of  the  said  (lessee),  so  far  only  as  the  same  related 
to  the  messuage  or  tenement  and  premises  thereby  assigned.     A^^d 
the  said  messuage  or  tenement  so  purchased  by  the  said  {second 
party)  was  by  indenture  of  assignment  bearing,  &c.  [recite  as  be- 
fore so  ^far  as  regards  the  assignment  to  the  second  party.]    And 
wHE&BAs  in  pursuance  of  the  said  conditions  of  sale,  the  said  parties 
hereto  have  agreed  to  enter  into  such  mutual  or  reciprocal  cove- 
nants and  agreements  concerning  the  premises  as  are  hereinafter 
Gontaiiied.    Now  therefore  this  Indenture  witnesseth  that     witness. 
in  pursuance  of  the  said  recited  agreement  on  the  part  of  the  said  ^"*n^^tii 
{first  party),  and  for  and  in  consideration  of  the  covenants  and  agree-  second  party  to' 
ments  hereinaflter  contained  on  the  part  of  the  said  {second party)  ^^!^osthit 
he  the  said  {Jlrst  party),  for  himself,  his  heirs,  executors,  and  ad-  portion  of  rcnu 
ministrators,  doth  hereby  covenant,  promise  and  agree  with  and  to 
the  said  {second  party),  his  executors,  administrators,  and  assigns,  in 
the  manner  following :  (that  is  to  say),  that  he  the  said  (Jirsl  party), 
his  executors,  administrators,  and  assigns,  shall  and  will  from  time 
to  time  and  at  all  times  hereafter  during  the  residue  yet  to  come  and 
unexpired  of  the  said  term  of  years  wanting  days, 

by  the  said  recited  indenture  of  lease  granted  as  aforesaid,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  {original  lessee)  or  other 
the  landlord  for  the  time  being  of  the  said  premises,  his  heirs,  execu- 
tors, administrators  or  assigns,  or  other  person  entitled  to  receive  the 
said  ground  rent  or  yearly  sum  of  £  ,  reserved  by  the  said  re- 
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conxAwn.     ^j^  indenture  of  lease,  the  dear  yearly  rent  or  sum  of  £ 
^^PP^^^F*^   being  one  {the  j^&pwrtion)  part  of  the  said  ground  rent  or  yearly 

^- — '- —  sum,  when  and  as  the  same,  under  and  according  to  the  true  intent 

and  meaning  of  the  same  indenture  of  lease,  shall  become  due 
t^J^^^^xT^  and  payable.  And  also  that  he  the  said  {Jirst  party)  shall  and 
donnify  againit  ^jji  during  the  Continuance  of  the  said  term  perform,  folfil,  and 
onguiai    ac      ^^^  ^  ^^^  gingular    the  covenants,  provisoes,  and  agreements 

contained  in  the  said  recited  indenture  of  lease  on  the  part  of  the 
said  (2eMee),  his  executors,  administrators,  and  assigns,  to  be  kept, 
done  and  performed  so  far  as  such  covenants,  stipulations,  and 
agreements  relate  to,  or  concern,  or  ought  to  be  kept,  done  and 
performed  in  respect  or  on  account  of  the  said  messuage  or  tene- 
ment and  premises  so  purchased  by  him  the  said  (Jirst  party)  as  I 
aforesaid,  and  comprised  in  the  hereinbefore  firstly  in  part  re- 
cited indenture  of  assignment  or  assurance,  and  of  and  from  the 
said  {proportion)  part  of  the  said  yearly  ground  rent  or  sum  of 
£  ;  and  of  and  from  all  and  every  the  said  covenants, 

provisoes,  and  agreements  in  the  said  indenture  of  lease  <x)ntamed, 
so  far  as  the  same  respectively  relate  or  cbncem,  or  ought  to  be  kept 
and  observed  in  respect  or  on  account  of  the  said  messuage  or  tene- 
ment and  premises  so  purchased  by  him  the  said  i^st  party)  as  afore- 
said ;  and  all  costs,  charges,  damages,  and  expenses  which  he  the 
said  {second  party),  his  executors,  administrators,  and  assigns,  shall 
sustam  or  be  liable  unto  for  or  by  reason  of  any  breach,  n^lect, 
or  default  of  or  by  him  the  said  {Jirst  party),  his  executors,  admuus- 
trators  or  assigns,  in  or  concerning  the  same,  shall  and  will  at  all 
times,  and  from  time  to  time,  save,  defend,  and  keep  harmless  and  in- 
demnified him  the  said  {second  party),  his  executors,  administrators, 
and  assigns,  and  his  and  their  lands  and  tenements,  goods  and  chat- 
Powcr  ®^J^*-      tels.    And  moreover,  that  in  case  the  said  {second  party),  his  exe- 
cutors, administrators,  or  assigns,  shall  at  any  time  or  times  hereafter 
pay,  bear,  or  sustain  any  sum  or  sums  of  money,  loss,  costs,  charges, 
or  expenses  for  or  by  reason  of  the  said  apportioned  yearly  rent  or 
sum  of  not  being  duly  paid,  or  of  the  covenimts  and  agree- 

ments in  the  said  in  part  recited  indenture  of  lease  not  being  ob- 
served or  performed  by  the  said  {Jirst  party),  his  executors,  admi- 
nistrators, and  assigns,  as  aforesaid,  according  to  the  true  intent  and 
meaning  of  these  presents.  Then  and  in  every  such  case,  and  so 
often  as  the  same  shall  happen,  it  shall  be  lawftd  for  the  said  {second 
party),  his  executors,  administrators,  and  assigns,  into  and  upon  the 
messuage  or  tenement  and  premises  so  purchased  by  the  said  {Jirsi 
party),  and  comprised  or  intended  to  be  comprised  in  the  sttd  firstly 
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in  part  recited  indenture  of  assignm^it)  to  enter  and  distrain  for  all 

and  every  such  sum  and  sums  of  money,  loss,  costs,  charges,  and  ex*   ^pportkmmnu 

fcnses  which  he  the  said  {second  party)^  his  executors,  adminis-  1-*- 

trators,  or  assigns,  shall  so  pay,  bear  or  sustain.     And  the  distress 

and  distresses  then  and  there  found  deal  with  according  to  due 

coQise  of  law,  in  like  manner  in  all  things  as  in  the  case  <^  distress 

for  non-payment  of  rent-arrears,  to  the  intent  that  thereby  he  the 

said  {second  party)y  his  executors,  administrators,  and  assigns,  shall 

and  may  be  folly  paid  and  satisfied  all  and  every  such  sum  and 

sums  of  money,  loss,  costs,  charges,  and  expenses,  and  every  of  them. 

And  this  Indenture  fu&theb  witnesseth,  that  in  fiirther  pur-     further 

suance  of  the  said  in  part  recited  conditions  of  sale,  and  of  the  here-     witness. 

inbefore  in  part  recited  agreements  on  the  part  of  the  said  {second  by  the  second 

fa>fty)i  and  for  and  in  consideration  of  the  covenants  and  agreements  ^^  ^iju^ 

hereinbefore  contained  on  the  p^  of  the  said  {Jirst  jparty),he  the  said  power  of  dis- 

{second  party),  for  himself,  his  heirs,  executors,  and  administrators,  ^"^^^ 

doth  hereby  covenant,  promise,  grant,  and  agree  with  and  to  the 

said  {first  party),  his  executors,  administrators,  and  assigns,  in  the 

manner  following :  (that  is  to  say)  that  he  the  said  {second  party), 

his  executors,  administrators,  and  assigns,  shall  and  will,  &c.  [add 

sbnilar  covenants,  ^.  by  the  second  party  as  are  before  entered 

wio  by  thefrst  party.^    IN  WITNESS^  &c 
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Award  (Mk), 


No.  CCCVIII. 

*A  Deed  of  Covenant  by  Parties  in  difference  to  Abide  the  Award 

of  Arbitrators. 


This  Indenture  made  the  ^day  of  ,  in  the 

year,  &c.  and  in  the  year  of  our  Lord  18  ,  Between  {^ime 

party  in  difference)  of,  &c.  of  the  part,  {another  party  in 

difference)  of,  he.  of  the  part,  &c.  [naming  them  suc- 

cessively of  different  parts].     Whereas  differences  having  arisen 
between  the  said  {parties),  relative  to,  &c  [state  the  subject  of 
difference],  and  in  order  to  put  an  end  to  the  same,  the  said  parties 
have  agreed  to  refer  the  same  to  the  award  and  final  determination  of 
{three  arbitrators)  of,  &c.  or  of  any  two  of  them,  and  to  enter  into 
such  covenants  for  the  abiding  and  performance  of  the  said  award  or 
witness,     determination  as  hereinafter  are  contained.    Now  this  Indenture 
ntm  to  M^      WITNESSETH,  that  they  the  said  {parties)  do,  and  each  and  every  of 
award.    '  them  doth,  for  themselves  and  himself,  severally  and  respectively,  and 

for  his  and  their  several  and  respective  heirs,  executors,  and  adminis- 
trators, but  not  jointiy  nor  the  one  for  the  other  of  them,  covenant, 
promise,  and  agree  with  and  to  each  other,  and  the  heirs,  executors, 
and  administrators  of  each  other  respectively,  well  and  truly,  that 
they,  and  each  and  every  of  them  (each  covenanting  severally  ss 
aforesaid),  and  their  respective  heirs,  executors,  and  administrators, 
shall  and  will  stand  to,  obey,  abide,  observe,  and  perform  the  award, 
order,  arbitrament  and  fimd  determination  of  the  said  {three  arbitra- 
tors), or  of  any  two  of  them,  of  and  concerning  the  matters  and  things 
so  to  them  referred  as  aforesaid,  or  of  and  concerning  any  matter  or 
thing  relating  thereto ;  and  also  of  and  concerning  all  and  all  manner 
of  action  and  actions,  cause  and  causes  of  action,  suits,  debts,  biOs, 
bonds,  specialties,  sums  of  money,  covenants,  contracts,  promises, 
accounts,  reckonings,  controversies,  damages,  claims,  and  demands 
whatsoever,  as  well  at  law  as  in  equity,  now  or  at  any  time  heretofore 
subsisting  or  being  between  the  said  parties,  or  any  or  either  of  them, 
so  that  the  said  award  or  final  determination  be  made  in  writing  un- 
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GOTMlfAim* 


der  the  hands  of  them  the  said  arbitrators,  or  of  any  two  of  them. 
And  the  said  {parHea)  do  hereby  severaDy  and  respectively  agree   -<^«wrf  (q**<fe)' 
that  these  presents  and  the  submission  hereby  made  shall  be  made  a 
rule  of  his  Majesty'^s  Court  of  King^s  Bench  at  Westminster,  to  the 
end  that  the  said  parties  may  respectively  be  finally  bounden  and 
concluded  by  the  said  award  or  determination,  pursuant  to  the  sta- 
tute in  that  case  made  and  provided :  And  fiirther,  that  neither  of 
them  the  said  parties  shall  or  will  prosecute  or  commence  any  action 
or  suit  in  any  court  of  law  or  equity,  or  other  process  or  proceedings 
against  the  said  arbitrators,  or  any  or  either  of  them,  against  each 
other,  concerning  the  said  matters  in  difference,  until  the  said  award 
or  determination  be  made  and  delivered ;  and  also  that  all  costs  and 
charges  attending  the  said  arbitration  shall  be  in  the  discretion  of 
the  said  arbitrators  or  any  two  of  them,  and  be  paid  and  satisfied 
pursuant  to  their  award.    And  for  die  full  performance  and  observ*  Peaalty. 
ance  of  t)ie  award  or  determination  so  to  be  made  as  aforesaid,  the 
said  parties  do  moreover  hereby  severally  and  respectively  bind  them- 
selves and  their  several  and  respective  heirs,  executors,  and  adminis- 
trators, to  6ach  other,  and  the  heirs,  executors,  and  administrators  of 
each  other,  in  the  penal  sum  of  £  of  good  and  lawful  money 

of  the  United  Kingdom  of  Great  Britain  and  Ireland,  firmly  by  these 
presents  (1).    IN  WITNESS,  &c. 


(1)  See  ante,  p.  62.  n.  (1),  p.  65.  n.  (S). 
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comKAmn* 
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*^  Deed  of  Covenant  by  way  of  Defeasance  on  a  Po^t-dbit  Bond  wd 

Warrant  ofAUomey  (1). 


This  Indenture  made  the  day  of  in  the  year, 

&c.  and  in  the  year  of  our  Lord  18  ,  Between  {pbUgor)  of,  &c. 
of  the  one  part  and  {obligee)  of,  &c.  of  the  other  part.  Whekeas 
the  said  {Migor)  having  occasion  for  the  sum  of  £ 
hath  requested  the  said  {obligee)  to  advance  him  the  same  upon 
condition  of  being  paid  upon  the  decease  of  {father ^  or  as  the 
case  may  be)  the  sum  of  ^  in  case  he  the  said  {Migee) 

shall  happen  to  survive  him,  and  for  securing  the  same  hath  pro- 
posed to  give  his  bond  and  warrant  of  attorney  to  confess  judg- 
ment thereupon,  to  which  the  said  {obligee)^  in  order  to  oblige  and 
serve  the  said  {obligor),  hath  consented  to  do.  And  whereas  the 
said  {obUgee)  hath  accordingly  this  day  advanced  and  paid  unto  tbe 
said  {obUgor)  the  said  sum  of  £  and  in  consideration  of  such  pay- 
ment, and  also  in  pursuance  of  the  said  proposal  and  agreement  on 
the  part  of  the  said  {oibUgor)  he  the  said  {obligor)  hath  by  one  bond 
or  obligation  bearing  equal  date  with  and  executed  before  these  pre- 
sents, bound  himself  his  heirs,  executors  and  administrators,  unto 
the  said  {obligee),  his  executors,  administrators  and  assigns,  in  the 
penal  sum  of  £  of  lawful  money  of  Great  Britain,  subject  to 

a  condition  thereunder  written,  that  if  the  said  {Migor)  should  happen 
to.  survive  and  outlive  his  said  father  ,  and  in  that  case  if  the 

said  {Migor)y  his  heirs,  executors  or  administrators,  should  within 
one  calendar  month  next  after  the  decease  of  his  said  &ther  weO 
and  truly  pay  or  cause  to  be  pud  unto  the  said  {obligee),  his  exe- 
cutors, administrators  or  assigns,  the  sum  of  £  of  lawfiil 
money  of  Great  Britain  without  any  deduction  or  abatement  whatso- 
ever ;  or  if  the  said  {obUgor)  should  happen  to  die  in  the  lifetime  of 
his  said  fiither,  then  and  in  either  of  the  said  cases  the  said  obliga- 
tion should  cease,  be  void,  and  of  none  effect.  And  WHEREAis  for 
the  better  and  iQore  effectually  securing  the  payment  of  the  said  ^um 

(1)  See  ante^  p.  200,  n.  (I^. 
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of  <f  on  the  event  only,  and  upon  the  contingency  of  the 

said  {obligor)  surviving  his  said  father,  he  the  said  {obligor)  hath  ex-      Dffiassance 

ecuted  a  warrant  of  attorney  bearing  even  date  herewith  and  exe-  


COrXXAMTt. 


cuted  before  these  presents,  for  confessing  a  judgment  unto  the  said 
{obligee),  his  executors,  administiators  and  assigns,  in  the  court  of 
at  Westminster  for  the  sum  of  £  debt  upon  the 

said  bond,  beside  costs  of  suit :  And  it  hath  been  proposed  and 
agreed  that  the  said  judgment  shall  be  forthwith  entered  up  against 
the  said  {obligor)  in  the  said  court  of  .     Now  xhis  In-     witness. 

D£NTUK£  WITNESSETH,  and  it  is  hereby  declared  and  asreed  by  Pjfeazan<«of 

,  -^  .      /  judgment  on 

and  between  the  parties  to  these  presents,  and  the  said  {obligee)  payment  by 
doth  for  himself,  his  heirs,  executors  and  administrators,  covenant,  ^*  *»  **  "^o*"- 
promise  and  agree  to  and  with  the  said  {obligor)  y  his  heirs,  executors, 
administrators,  and  assigns,  that  in  case  the  said  {obligor)  shall  hap- 
pen to  survive  and  outlive  his  said  father,  and  in  that  case  if  the 
said  {obligor)y  his  heirs,  executors  or  administrators,  shall  and  do 
at  such  time  and  in  such  manner  as  is  mentioned  in  the  condition  of 
the  said  recited  bond  or  obligation,  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  {obligee),  his  executors,  administrators  or  assigns, 
the  said  siun  of  £  of  lawful  money  of  Great  Britain,  or 

if  the  said  {obligor)  should  happen  to  die  in  the  lifetime  of  his  said 
father,  then  and  in  either  of  the  said  cases,  the  said  judgment  so 
confessed  and  to  be  entered  up  as  aforesaid  shall  be  absolutely  void, 
and  the  said  {obligee),  his  executors,  administrators  or  assigns,  shall- 
and  will  at  the  costs  and  charges  of  the  said  {obligor),  his  heirs,  ex- 
ecutors or  administrators,  do  and  execute  all  such  acts  and  things  as 
shall  be  necessary  for  acknowledging  satis&ction  upon  the  record  of 
the  said  judgment,  so  as  that  the  same  may  be  vacated  and  made 
Toid.     And  it  is  hereby  ftirther  agreed  by  and  between  the  par- 
ties to  these  presents,  that  no  process  or  execution  shall  be  had, 
sued  out  or  prosecuted  upon  the  said  judgment  at  any  time  during 
the  joint  lives  of  the  said  father  and  the  said  {obligor)  nor  until  one 
month  after  the  decease  of  the  said  father,  in  case  the  said  {obligor) 
shall  him  survive,  and  that  in  the' last  mentioned  event,  no  further 
or  greater  sum  of  money  shall  be  levied,  recovered  or  received,  upon 
or  by  virtue  of  the  said  judgment,  from  the  said  {obligor),  his  heirs, 
executors  or  administrators,  or  his  or  their  lands  or  tenements,  goods 
or  chattels,  than  the  said  sum  of  £  and  such  interest 

thereof  as  may  accrue,  and  become  due  by  virtue  of  the  said  bond^ 
and  the  costs  relating  thereto.     IN  WITNESS,  &c. 


axjp,— VOL.  II.  B  B^ 
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Deed  of  Covefiant  to  Levy  a  Pine  sur  cognixance  de  droit  come 

ceOy  and  to  lead  the  uses  (1). 

Variations  where  it  is  by  a  Husband  and  Wife  to  a  Purchaser 
in  pursuance  of  a  covenant  for  further  assurance.  And  also 
where  the  Fine  is  levied  to  a  Trustee  to  the  use  of  future  Pur- 
chasers of  an  Estate  preparatory  to  its  being  sold  in  Parcels. 


This  Indenture  of  (2)  parts,  made  the  day  of 

in  the  year  of  the  reign,  &c.  and  in  the  year  ci 


Diflerent 
operatians  of 
fine  and  reco- 
very. 


Indenture  tie 
usual  mode. 


( 1 )  The  different  operation  of  a  fine  and  a  recovery  in  barring  an  es- 
tate tail  may  be  explained  to  be  this,  viz.  that  a  fine  converts  the  estate 
tail  into  a  base  or  determinable  fee,  whilst  a  common  recovery  enlarges 
the  estate  tail  into  a  fee  simple,  or  such  other  estate  as  the  creator  of 
the  entail  then  had  in  the  land.  Hence,  if  the  remainder  or  reversion 
expectant  on  the  determination  of  the  entail  be  in  the  tenant  in  tail  him- 
self, either  by  limitation  or  by  descent,  and  there  are  no  intermediate  ones, 
he  may  bar  the  entail  by  fine,  because  the  base  fee,  acquired  by  the  fine, 
being  a  less  estate  than  the  reversion  or  remainder,  which  is  a  fee  simple, 
will  merge  in  it ;  but  in  most  cases,  and  particularly  where  it  is  a  re- 
version by  descent,  a  recovery  is  the  better  mode  of  barring  the  entail, 
which,  by  enlarging  or  extending  the  estate  tail  into  a  fee  simple,  pre- 
vents the  reversion  ever  coming  into  possession,  and  where  the  tenant 
in  tail  is  merely  such  without  having  any  title  to  the  remainder  or  re- 
version, a  recovery  is  the  only  mode  by  which  it  can  be  eflBctually 
barred.  But  as  a  fine  may  be  levied  in  the  vacation,  and  a  recovery  can 
be  suffered  in  term  time  only,  a  fine  is  sometimes  (as  where  there  is  ap- 
prehension of  the  tenant  in  tail  dying  before  a  recovery  can  be  perfected) 
levied  together  with  the  recovery,  i.  e.  the  tenant  to  the  praecipe  is  made 
by  fine,  in  which  case  where  the  tenant  in  tail  has  the  reversion  in  fee, 
it  should  be  expressly  declared  so  to  be  in  order  to  connect  the  fine  and 
recovery  together,  that  they  may  form  one  and  the  same  assurance,  and 
so  prevent  the  fine  effecting  a  merger  of  the  estate  in  such  reversion. 
This  declaration,  when  it  respects  a  fine  already  levied,  must  by  4  and 
5  Ann.  c  16.  s.  15.  be  by  deed^  but  if  it  respects  a  fine  to  be  afterwards 
levied  the  uses  may  be  directed  by  any  writing  for  that  purpose,  and 
vid.  2  Fonbl.  £q.  41,  n.  (c);  sed  vid.  also  Busiiel  v.  Burland,  11  Mod. 
197. 

(2)  It  should  seem  from  Townman's  Ca.  9  Co.  1.  that  deeds  declaring 
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our  Lord  18        ,  Betwekn  {the  covenantor^  i.  e.  the  cognizor) 

of,  &c.  of  the  one  part,  and  (the  covenantee  (1),  i.  e.  the  cognixee)     ^"^  ^^^' 

of,  &c.  of  the  other  part.     Whereas,  &c.  (2).      Now  this  In-  P»'^*>eg. 


the  uses  of  fines  or  recoveries,  before  the  statute  of  4  and  5  Anne,  were 
by  deed  indented,  but  as  that  act  declares  that  such  declarations  by 
deed  shall  be  good,  without  requiring  it  to  be  indented,  it  should  seem 
that  if  the  declaration  be  by  deed,  although  not  by  indenture,  it  will  be 
sufficient :  it  has  been  recommended,  however,  as  prudent,  to  have  the 
declaration  by  deed  indented;  see  1  Prest.  Con  v.  41. 

(1)  If  the.  nne  be  levied  preparatory  to  an  intended  sale  of  the  estate  Fine  levied  pra- 
in  parcels,  it  is  usual  to  make  two  persons  trustees,  in  order  that  the  effi-  pantory  to  fu- 
cacy  of  the  fine  may  not  be  prevented  by  the  death  of  either  of  them  be-  *"'V*^  *° 
fore  it  be  perfected,  though  one  trustee  is  fully  sufficient  for  the  purposes  ^ 

of  the  deed. 

(2)  If  the  estate  be  the  property  of  the  wife,  say,  Wife*i  Esute. 

**  Whereas  the  said  ifvife)^  the  wife  of  the  said  (covenantoT)^  is 
seised  of  an  estate  of  inheritance  in  fee  simple,  in  possession,  by  de- 
scent firom  her  ancestors  [or  as  the  case  may  be]^  of  all  and  singular 
the  messuages,  lands,  and  hereditaments  hereinafter  described ;  and 
the  said  (covenantor)  and  ,  his  wife,  being  desirous  of 

selling  the  same,  have  agreed  to  levy  a  fine  sur  cognizance  de  droit  - 
eome  ceo,  &c.  of  the  same  lands  and  hereditaments,  and  to  execute 
such  declaration  of  the  uses  of  the  said  fine  as  hereinafter  is  ex- 
pressed.^ 

If  the  estate  be  the  husband's,  and  the  wife  have  only  a  title  to  dower,  Husband's  es. 

g^y.  tafe  and  wife 

'  '  entitled  to  dower. 

^^  Whereas  the  said  ,  the  wife  of  the  said  {vendor^  is 

entitled  to  dower  in  respect  of  the  lands  and  hereditaments  herein- 
after described,  in  the  event  of  her  surviving  the  said  ((^menantor) 
her  husband,  and  being  desirous  of  exonerating  the  same  thereupon 
for  the  purpose  of  enabling  the  said  {cofoenantor)  her  husband,  to 
sell  or  dispose  of  the  same,  freed  and  discharged  of  and  from  her  in- 
terest thesein,  it  hath  ^been  agreed  that  a  fiiie,  aiir  cognizance  de 
droit  come  ceoj  &c.  shall  be  levied  of  the  same  lands  and  heredita- 
ments, with  such  declaration  of  the  uses  thereof  as  hereinafter  is  ex- 
pressed.^ 

If  the  vendor  have  contracted  for  the  sale  of  the  estate  in  parcels,  Estate  sold  in 
«iy,  P*«*^ 

^^  Whereas  the  said  {vendor)  hath  contracted  with  divers  per- 
sons for  the  sale  of  Tarious  parts  of  the  lands  and  hereditaments  here- 
inafter described.    And  whereas  the  said  ,  the  wife  of 

B  B  ^ 
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DENTUEE  WITNESSETH,  that  in  puTsuance  and  performance  of  the 


Fine  levied  in 
pursuance  of 
covenant  for 
further  assur- 
ance. 


Recital  of  cove- 
nant for  further 
assuranca 


the  said  {vendor)^  is  entitled  to  dower  in  respect  of  the  said  heredita- 
ments, in  the  event  of  her  surviving  the  said  {vendor)^  her  husband, 
wherefore,  in  order  to  avoid  the  expense  t)f  the  several  fines  being 
levied  to  the  respective  purchasers  thereof,  it  hath  been  sigreeA  that 
one  fine  shall  be  levied  of  the  whole  of  the  said  hereditaments  to  the- 
said  [trustee)  and  his  heirs,  to  the  use  of  the  several  purchasers,  in 
the  manner  hereinafter  expressed." 

If  the  fine  be  levied  in  pursuance  of  a  covenant  for  further  assurance^ 
say, 

"  Wheeeas  by  indenture  of  leas/  and  release  bearing  date  re- 
spectively the  and  days  of  which  was  in 
the  year  ,  and  made  or  expressed  to  be  made  between  the 
said  {vendor)  of  the  one  part,  andHhe  said  (purchaser)  of  the  other 
part,  the  messuages,  lands,  and  hereditaments  hereinafter  described, 
were  expressed  or  intended  to  be  granted  and  released  or  otherwise 
assured  unto  and  to  the  use  of  the  said  {purchaser)^  his  heirs  and 
assigns,  for  ever.  And  wheeeas  in  the  said  indenture  of  release  is 
contained  a  covenant  by  the  said  (vendor)  with  the  said  {purchaser) 
(amongst  other  things)  that  he  the  said, (v^uior)  and  his  heirs,  and 
all  and  every  person  or  persons  then  or  thereafter  having  or  deriving 
any  estate,  right,  title,  or  interest  in,  to,  or  out  of  the  said  heredita- 
ments, from,  through,  or  under  him  or  .them,  should  and  would  at  all 
and  any  times  or  time  thereafter,  upon  the  reasonable  request  and  at 
the  expense  of  the  said  (purchaser)^  his  heirs  or  assigns,  ma&e,  do, 
execute  and  perfect  all  and  every  such  further  and  other  lawful  and 
reasonable  acts,  deeds,  conveyances,  assurances,  matters,  and  things 
whatsoever  for  the  better  and  more  perfectly  or  more  satisfactorDy 
conveying,  confirming,  and  assuring  the  same  hereditaments  unto 
and  to  the  use  of  the  said  {purchaser)^  his  heirs  and  assigns,  free 
from  incumbrances,  as  he  the  said  (purchaser)^  his  heirs  or  assigns, 
or  his  or  their  counsel  in  the  law  should  require  or  advise.  Akd 
WHEEEAS  the  said  ,  the  wife  of  the  said  {vendor) ^  was  not 
made  a  party  to  nor  otherwise  concurred  in  the  said  assurance  to  the 
said  {purchaser),  by  reason  of  its  being  conceived  that  she  was  friOy 
barred  of  all  title  to  dower  and  other  right  and  interest  in  the  said 
hereditaments  by  virtue  of  certain  indentures  of  settlement  made  on 
her  marriage  with  the  said  {vendor)  y  but  doubts  having  been  since 
entertained  with  respect  to  the  efiSciency  and  extent  of  such  bar^  the 
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said  agreement  and  for  carrying  the  same  into  effect  (1),  and  for 
conveying  and  assuring  the  said  messuages,  lands,  tenements,  and     ^^*^  ^^^^- 
hereditaments  to,  upon,  and  for  the  uses,  trusts,  intents,  and  pur- 
poses hereinafter  expressed  of  or  concerning  the  same  (2)  [*and  also 
for  and  in  consideration  of  the   sum  of  Ss-  of  lawful  money  of 


said  {vendor)  and  his  wife  have  agreed,  at  the  request  of 

the  said  (purchaser)  to  levy  a  fine  sur  coffnixance  de  droit  come 
ceoy  &c.  of  the  said  hereditaments  and  to  execute  such  declaration  of 
the  uses  thereof  as  hereinaft^  is  expressed.     Now  this  Indenture 

WITNESSETH,""  &C.  OS  oboVC. 

Mr.  Preston  recommends  that  the  recitals  in  a  deed  of  covenant  to   I>eed  to  levy 
levy  a  fine,  should  for  the  most  part  show  the  state  of  the  title  and  the  ^°^  should 
reason  of  levying  the  fine,  for  where  a  fine  is  levied  by  a  husband  and  ^^r»*]*ti5&^' 
wife,  the  presumption  of  law,  until  the  contrary  be  shown,  is,  that  the 
husband  is  seised  in  right  of  his  wife,  and  therefore  as  often  as  the  hus-  ^w 

band  is  seised  in  his  own  right,  such  fact  should  be  stated.  And  where  a 
fine  is  levied,  as  it  frequently  is,  for  the  purpose  of  barring  an  estate  tail, 
such  recitals  should  be  inserted  as  will  show  that  the  fine  is  a  competent 
assurance  for  attaining  that  object,  in  order  to  obviate  any  objection 
that  may  hereafter  arise,  that  there  may  have  been  remainders  or  re- 
versions which  could  not  be  barred  by  means  of  a  fine ;  see  2  Prest. 
Prac.  75. 

(1)  If  the  fine  be  levied  for  the  purpose  of  barring  an  estate  tail,  add,     Bstate  tail. 

^'  And  for  docking,  barring,  and  destroying  all  estates  tail  of  and 
in  the  same  messuages,  lands,  tenements,  and  hereditaments  herein- 
after described,  and  all  remainders  or  reversions  expectant  or  depend- 
ing thereupon,  and  all  conditions  and  collateral  limitations  (if  any) 
annexed  to  or  affecting  the  same.^  • 

(2)  If  the  fine  be  levied  for  the  purpose  of  extinguishing  the  wife's  Wife  entitled  to 
title  to  dower,  add,  ^°''"^* 

**  Freed  and  discharged  of  and  from  all  title  to  dower  and  other 

estates,  rights,  titles,  and  interests  of  the  said  ,  the  wife  of 

die  said  (covenantor)  y  in  or  concerning  the  same.***    . 

If  the  fine  be  levied  to  a  trustee  for  several  purchasers,  add, 

*^  And  for  the  more  effectually  and  satisfactorily  conveyinff  and  Trustee  for 

•^  ,  1  "t  several  purcha- 

assuring  the  same  hereditaments  and  premises  unto  and  to  the  use  of  sers. 
the  person  or  persons  who  have  so  become  the  purchasers  thereof  as 
sforesaid.'" 

Or  J  "  Who  shall  or  may  at  any  time,  and  from  time  to  time  here- 
after become  a  purchaser  or  purchasers  thereof.^' 

*  Wliere  brevity  is  particularly  desired,  such  parts  of  the  precedentr^ Brevity. 
BB  are  within  brackets  may  be  omitted. 
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England  to  them  the  said  {covenantor)  and  his  wife,  in 

hand  well  and  truly  paid  by  the  said  (covenantee)  at  or  immediately 
before  the  sealing  and  delivery  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged].  He  (1)  the  said  {covenantor)  for  himself, 
his  heirs,  executors,  and  administrators,  [and  for  the  said 
his  wife  and  her  heirs]  doth  hereby  covenant  (2),  promise,  declare, 
and  agree  with  and  to  the  said  {covenantee)^  his  heirs  and  assigns, 
that  they  the  said  {covenantor)  and  his  wife  [she  hereby  consentmg 
thereto  (3)],  or  his  or  her  heirs,  shall  and  will  at  the  proper  costs 
and  charges  of  him  the  said  {covenantor),  his  heirs,  executors,  or 
administrators,  as  of  term  now  last  past,  and  in  d^ult 

thereof  then,  in,  or  as  of  term  now  next  ensuing,  or  any 

other  subsequent  term  (4)  when  thereunto  required  by  the  said 


Joint  tenants. 


Fine  should  be 
Acknowledged 
and  king's  sil- 
ver paid  as  soon 
AS  practicable. 


Assent  of  the 
wife. 


Subsequent 
term. 


( 1 )  If  the  covenant  be  by  two  or  more  joint  tenants^  &c.  say, 

^^  Each  of  them  the  said  {covenantorsy  severally  and  respectively, 
and  for  their  several  and  respective  heirs,  executors,  and  administra- 
tors, and  not  jointly,  or  the  one  for  the  other  or  others  of  them,  or 
for  the  neglect,  omissions,  or  defaults  of  the  other  of  them,  or  for  the 
heirs,  executors,  or  administrators  of  him  or  them,  doth  hereby  so 
far  as  concerns  his  or  her  part,  share,  or  proportion  of  or  in  the  said 
hereditaments  and  premises,  covenant,  promise,  declare,  and  agree,"* 
&c.  as  above. 

(2)  It  is  in  some  cases  difficult  to  prevent  the  title  resting  for  a  time 
upon  the  covenant,  of  the  husband  to  levy  a  fine ;  but  as  this  covenant 
will  not  be  binding  upon  the  wife  in  case  of  her  death  before  acknow- 
ledgement and  payment  of  the  king's  silver ;  see  Otread  v.  Round,  4 
Vin.  Ab.  203  ;  Hall  v.  Hardy,  3  P.  Wms.  189 ;  Emery  v.  Wase,  8  Ves. 
515 ;  it  is  always  desirable,  particularly  if  the  estate  be  the  inheritance 
of  the  wife,  that  this  should  be  ^one  before  the  transaction  in  which  the 
fine  is  required  be  in  other  respects  completed,  as  the  fine  will  then  be 
efficient  to  pass  the  iestate  and  bind  her  heirs,  notwithstanding  her  sub- 
sequent decease ;  Reason  v.  Sacheverell,  2  Ch.  Rep.  98. 1  Vern.  41 ; 
unless  it  were  procured  by  duress  or  coercion ;  Penne  v.  Peacocke>  Ca. 
Temp.  Talb.41. 

(3)  The  words  within  brackets  are  introduced  according  to  Mr.  Pres- 
ton's forms  instead  of  her  covenant ;  but  it  is  difficult  to  conjecture  why 
the  mere  declaration  of  assent  by  a  feme  covert  should  be  leas  nugatory 
than  her  formal  covenant. 

(4)  If  there  be  a  variance  between  the  fine  and  the  deed  declaring 
the  uses  of  the  fine,  as  if  the  fine  be  levied  of  a  different  term  than  that 
mentioned  in  the  deed,  it  is  open  to  averment  that  it  is  not  the  same  fine ; 
see  Jones  v.  Morly,  1  Ld.  Kaym.  287.  Lest  therefore  anv  accident 
i»hould  occur  to  prevent  the  fine  being  levied  of  the  term  of  which  it  was 
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(covenantee),  his  heirs  or  assigns  (1),  well  and  duly  acknowledge 

and  levy,  or  cause  to  be  duly  acknowledged  or  levied,  in  due  form  of     -^^^  (feyy)» 

law  unto  the  said  (covenantee)  and  his  heirs,  before  the  justices  of 

his  Majesty^s  Court  of  Common  Pleas  at  Westminster,  or  other 

justice  or  justices,  or  other  person  or  persons  competent  in  that  behalf, 

one  or  more  fine  or  fines  eur  cognissance  de  droit  come  ceo,  &c.  with 

warranty,  and  with  proclamations  (2)  to  be  had  upon  the  said  fine 

according  to  the  form  of  the  statute  in  that  case  made  and  provided, 

and  the  common  course  of  fines  in  such  cases  accustomed,  of  All,  P^ceic. 

&&  (3)  and  of  all  [out-houses,  buildings,  barns,  stables,  coach-houses. 


intended  to  be  levied,  it  is  usual  to  mention  the  preceding  and  subse- 
quent as  well  as  the  present  term ;  but  in  general  a  fine  is  acknowledged 
at  or  before  the  time  of  entering^nto  the  deed  to  declare  its  uses,  in 
which  case  the  whole  of  the  covenant  is  mere  matter  of  form,  and  might 
to  save  expense  be  omitted,  and  the  declaration  of  uses  only  be  retained, 
and  see  vast.  Vol.  III.  "  Uses." 

(1)  If  the  intent  of  the  fine  be  merely  to  bar  the  wife's  title  to  dower, 
say, 

*'  If  she  the  said  (wife)  shall  be  then  living,  but  not  otherwise."" 

This  will  prevent  the  husband  from  being  capriciously  called  upon  to 
levy  the  fine,  and  also  prevent  the  necessity  of  his  calling  upon  the  co- 
venantee to  execute  a  release  of  this  covenant  upon  the  decease  of  the 
wife,  before  the  fine  be  levied. 

(2)  To  make  the  fine  efficient,  if  it  be  levied  to  bar  an  entail  or  to   Proclamitions. 
operate  as  a  bar  by  non-claim,  it  must  be  levied  with  proclamations ;  see 

4  Hen.  7.  c.  24?.  32  Hen.  8.  c.  36.  4*  Ann.  c.*16. 

(3)  Insert  here  a  description  of  the  premises  of  which  the  fine  is  in-  Parcels- 
tended  to  be  levied,  in  the  same  form  as  in  other  cases ;  and  if  they  be 

New  River  shares,  say, 
*^  *  All  those  five  full  eighth  parts,  the  whole  into  eight  parts  to  New  River 

be  divided,  of  her  the  said  ,  of  and  in  all  that  one  thirty-  *  ^^ 

sixth  part  or  share  of  the  moiety,  called  the  Eing'^s  moiety,  of  the  New 
ftiver  water-work  and  cut  and  stream  thereof,  brought  firom  Chad- 
well  and  Amwell  in  the  counties  of  Hertford  and  Middlesex,  or  one 
of  them,  to  the  City  of  London,  as  the  same  is  or  was  mixed  with  Sir 
Edward  Ford'^s  work,  the  said  Eing^s  moiety  into  thirty-six  parts  or 
shares  to  be  divided,  and  of  and  in  all  that  messuage  belonging  or 
used  as  belonging  to  the  said  works,  with  the  ponds,  yards,  and 
gardens  thereunto  belonging,  situate,  lying,  or  being  in  the  parish 
of  Islington  in  the  said  county  of  Middlesex,  and  of  and  in  all  other 
messuages,  tenements,  buildings,  rivers,  ponds,  streams,  and  water- 
courses belonging  or  used  or  enjoyed  as  belon^ng  to  the  said  water- 
courses ;  and  of  the  ground  and  soil  of  the  said  river,  ponds,  streams. 
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dove-houses,  yards^  cellars,  vaults,  areas,  ways,  paths,  passages, 
gardens,  orchards,  ponds,  waters,  land  covered  with  water,  water- 
courses, mmes,  quarries,  rights  and  privileges  of  common  and  of  feed- 
ing and  foldage  of  every  kind,  and  all]  and  all  manner  of  [oth»] 
rights,  privileges,  advantages,  and  appurtenances  whatsoever  to  the 
said  messuages,  lands,  tenements,  hereditaments,  and  premises  be- 
longing [or  in  anywise  appertaining  or  reputed  or  accustomed  so  to 
be,  or  with  the  same  or  any  of  them  now  or  heretofore  holden,  used, 
occupied,  or  enjoyed]  by  such  apt  and  convenient  names,  quantities, 
niunbers  of  messuages  and  acres,  qualities,  and  other  descriptions,  as 
will  effectually  comprise,  ascertain,  and  pass  the  same  respectively, 
and  as  the  counsel  in  the  law  of  the  said  {covenofdee)  shall  advise 
for  that  purpose.  And  it  is  hereby  declared  and  agreed  by  and  be- 
tween the  parties  to  these  presents,  so  far  as  they  are  respectively  in- 
terested in  the  said  premises,  and  they  hereby  severally  and  re- 
spectively direct,  appoint,  and  declare,  that  as  well  the  said  fine  or 
fines  so  as  aforesaid,  or  in  any  other  manner  or  at  any  other  time  or 
times  to  be  acknowledged  and  levied  of  the  same  premises  or  any 
part  thereof,  as  also  all  and  every  other  fine  and  fines,  and  all 
other  conveyances  and  assurances  in  the  law  whatsoever  already  or 
heretofore  had,  made,  levied,  or  executed,  or  hereafter  to  be  had, 
made,  levied,  or  executed  of  the  said  premises  or  any  part  thereof, 
either  separately  or  together  with  any  other  hereditaments  by  or 
between  the  said  parties  to  these  presents,  or  any  of  them,  eidier 
alone  or  jointly  with  any  other  person  or  persons,  or  whereunto  they, 
or  any  or  either  .of  them  was,  or  were,  or  are,  or  is,  or  shall,  or  may 
be  parties  or  privies  or  party  or  privy,  shall  from  and  after  the  per- 
fecting thereof  be  and  enure,  [and  be  construed,  deemed,  adjudged, 
and  taken  to  be  and  enure,  and  the  same  is  and  are  hereby  declared 


*Aud  water-courses ;  and  of  and  iii  all  pipes,  conduits,  engines,  ds- 
tems,  and  other  implements  to  the  same  belonging ;  and  of  and  in 
all  and  all  manner  i^f  profits,  advantages,  and  commodities  whatsoever 
thereof  or  by  reason  or  means  thereof  to  be  paid,  raised,  or  gotten ; 
and  of  and  in  all  such  fines  and  sums  of  money,  rents,  reservations, 
benefits,  profits,  and  commodities  whatsoever  which  now  are  or  at  any 
time  or  times  hereafter  shall  or  may  be  raised,  had,  made,  levied,  or 
gotten  in  any  place  or  places  or  unto  any  person  or  persons  whatr 
soever.^  See  also  ante.  Mod.  Pee'c.  Vol.  I,  p.  I72,  n.  (11),  3d 
^jdijtion. 
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OOTtKAlrM. 


to  have  been  at  the  time  of  the  maldng,  levying,  and  executing  the 

same  meant  and  intended  to  be  and  enure  (1) ;  and  the  cognisee  or     Finejievif). 

cognisees  in  such  fine  or  fines  or  other  assurance  or  assurances,  or 

any  of  them  named  or  to  be  named,  or  to  whom  the  same  have  or 

hath  been,  or  shall  or  may  be  levied,  or  made,  and  his  and  their 

heirs,  shall  stand  and  be  seised  of  the  said  hereditaments  and  premises 

of  which  the  said  fine  is  hereby  covenanted  or  agreed  to  be  levied  as 

aforesaid,  with  their  and  every  of  their  appurtenances,]  To»ths  use  (2) 


(1)  If  the  fine  be  levied  in  pursuance  of  a  covenant  for  further  as-  Fine  lericd  bj 
surance  contained  in  the  said  purchase  deed,  say,  way  of  further 

"  Shall  be  and  enure,  as  to  all  and  singular  the  messuages,  lands, 

and  hereditaments  by  the  said  hereinbefore  in  part  recited  indentures 

of  lease  and  release,  granted  and  released,  or  otherwise  assured,  unto 

and  to  the  use  and  behoof  of  the  said  {purcfiaser),  his  heirs  and  as- 

signsji  f^  ever,  and  as  and  for  a  corroboration  and  confirmation  and 

Author  assurance  of  the  same  indenture,  and  the  grant  and  release 

thereby  made.'" 

(2)  If  the  fine  be  levied  to  a  trustee  preparatory  to  a  future  sale  of  the  Fine  leried  pr». 
land  in  parcels,  say,  pantoiy  to  a 

^^  To  the  use  of  and  for  such  person  or  persons,  in  such  parts  and  jLc^ 
proportions  upon  such  trusts  for  such  estates  and  interests,  and  charge- 
able in  such  manner,  and  for  such  ends,  intents,  and  purposes  as  he 
the  said  {covenantor)  shall  or  may  at  any  time  or  times  hereafter, 
and  from  time  to  time  by  any  deed  or  deeds,  instrument  or  instru- 
moits  in  writing,  imder  his  hand  and  seal,  direct,  limit,  or  appoint, 
or  grant,  bargain,  sell,  release,  or  convey  the  same,  or  any  part  or 
parcel,  or  parts  or  parcels  thereof,  and  in  default  of  and  until  such 
direction,  declaration,  or  appointment  shall  he  made,  and  in  the  mean 
time  subject  thereto,  and  as  to  such  parts  of  the  said  hereditaments  of 
which  none  shall  be  made,  To  the  use  of  the  said  {trustee)^  his 
heirs  and  assigns,  In  trust  for  the  said  (covenantor)^  his  heirs  and 
assigns,  for  ever,  and  to  be  from  time  to  time  disposed  of,  conveyed,  ' 
and  assured  to  such  person  and  persons,  and  in  such  manner  and 
form,  and  for  such  ends,  intents,  and  purposes  as  he  or  they  shall 
lawfiilly  direct  concerning  the  same."" 

If  the  vendor  have  already  contracted  with  several  purchasers  for  the  ^Sstate  already 
sale  of  the  estate  in  parcels,  the  uses  of  the  fine  may  be,  contracted  for. 

*^  As  to  and  concerning  All,  &c.  {premises  purchased  by  the 
first  purchaser)  being  the  several  messuages,  lands,  and  heredita- 
ments so  purchased  by  the  said  (first  purchaser)  as  hereinbefore  is 
mentioned,  unto  and  to  and  for  the  use  and  behoof  of  the  said  (first 
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.  aad  behoof  of  the  said  (covenantee)  (1),  hie  heirs  and  ^assigns,  for 


-^  (^i^)-     ever  (2).     IN  WITNESS,  &c. 


Wife  entitled  to 
dower. 


Wife  entitled  to 
dower. 


purchaser)^  his  heirs  and  assigns  for  ever.  And  as  to  and  concern- 
ing  All,  &c.  {the  premises  purchased  by  the  second  purchaser) 
being  the  several  messuages,  lands,  and  hereditaments  so  purchased 
by  the  said  {second  purchaser)  as  hereinbefore  is  mentioned,  unto 
and  for  the  use  and  behoof  of  the  said  {second  purchaser),  his  heirs 
and  assigns,  for  ever,^  [and  so  on  declaring  the  uses  of  the  several 
estates  to  each  of  the  purchasers^ 

( 1 )  If  the  fine  be  levied  for  the  purpose  of  exonerating  the  land  from 
the  wife's  title  to  dower,  care  must  be  taken  that  the  uses  of  the  fine  be 
not  declared  to  him  in  fee,  as  a  fresh  title  to  dower  would  immediatelv 
accrue,  and  a  fresh  fine  be  requisite  if  the  husband  wish  to  part  with 
them  in  bis  wife's  lifetime*  The  limitation  must  therefore  either  be  to  a 
trustee  for  the  husband,  or  uses  may  be  declared  to  such  persons  as  be 
shall  by  deed  or  will  appoint  in  the  usual  mode  of  limitation  to  prevent 
dower,  various  forms  ox  which  limitation  will  be  found,  anUi  Mob.  Prsc. 
Vol.  I.  p.  443,  n.  (1).  3d  edit. 

(2)  If  the  wife  be  entitled  to  dower  out  of  the  lands,  add^ 

*^  And  80  and  in  such  manner  as  that  the  same  messuages,  lands, 
tenements,  and  hereditaments,  and  every  part  thereof,  shall  and  may 
from  thenceforth  and  for  ever  afler  be  and  remain  absolutely  freed, 
discharged,  and  exonerated  of  and  from  all  estate,  right  and  title  of 
or  to  dower,  as  well  equitable  as  legal,  which  she  the  said  , 

the  wife  of  the  said  {covenantor)^  now  hath  or  heretofore  had,  or  at 
any  time  hereafter  shall  or  may  have  or  rightftdly  .claim,  or  might  or 
could  have  had  or  rightfully  claimed  in  or  out  of  or  respecting  the 
same,  or  any  part  or  parcel  thereof,  if  these  presents  had  not  been 
made.^ 
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Deed  of  Covenant  to  Indemnify  a  Purokaser  against  any  Mis- 

aj^licationofFurcha8&-Money  (1). 


This  Indenture  of 

ia  the 


parts,  made  the  day  of 

year  of  the  reign>  &c.  and  m  the  year 


(1)  Where  freehold  lands  are  directed  to  be  sold,  and  the  monies  iVvduMr,  && 
arising  from  the  sale  are  to  be  applied  in  payment  of  legacies  or  debts^  luble  to  fee  to 
purchasers,  although  justified  at  law  in  paying  the  purchase-money  to  the  ^®  tpplicati«ii 
trustees,  are  nerertheless  bounden  in  eauity  to  see  it  applied  according  ^  ^«  pw'c***^*" 
to  the  trusts,  if  they  be  not  expressly  relieved  from  that  obligation  by  a  "^'^' 
clause  declaring  ^at  the  receipts  ot  the  trustees  shall  be  a  sufficient 
discharge^  because  taking  the  estate  with  notice  of  the  trusts  they  be- 
come in  contemplation  of  equity  trustees  for  the  due  execution.  But 
this  general  obligation  of  purchasers  to  see  to  the  application  of  pur- 
chase-money must  be  understood  with  some  restriction,  and  to  extend 
to  those  cases  onlv  where  the  trusts  are  of  such  a  defined  and  limited 
nature  as  to  enable  a  purchaser  to  see  to  the  application  of  the  money, 
as  if  it  be  for  the  payment  of  legacies  or  of  debts,  which  are  scheduled 
or  otherwise  specified ;  Abbot  t.  Gibbs,  1  £q.  Ca.  Ab.  858 ;  Spalding 
V.  Sbalmer,  1  Vem.  301 ;  Lloyd  ▼•  Baldwin,  1  Yes.  173 ;  even  though 
the  estate  be  sold  under  a  decree  of  tfie  Court  of  Chancery  ;  Lloyd  v. 
Baldwin,  1  Yes.  173 ;  or  by  virtue  of  any  act  of  parliament ;  Cotterell 
V.  Hampson,  2  Yem.  5;  fqr  where  the  trust  is  for  the  payment  of  debts 
generally,  a  purchaser  is  not  bound  to  see  the  purchase- money  applied, 
even  though  ne  have  notice  of  the  debt ;  because  he  cannot  be  expected 
to  see  to  the  due  performance  of  a  trust  so  unlimited  and  indefinite ; 
Rogers  v.  Skillicorne,  Amb.  188 ;  Smith  v.  Guyen,  1  Brow.  Ch.  Ca.  186; 
Williamson  v.  Curtis,  3  ib.  96 ;  Braybrooke  v.  Inskip,  8  Yes.  417 ;  nor 
where  the  trust  is  for  payment  of  debts  generally  and  also  of  legacies, 
because  the  debts  must  be  first  paid ;  Jenkins  v.  Hiles,  6  Yes.  654 ; 
unless  where  the  estate  has  been  sold  under  a  decree  of  the  Court  of 
Chancery,  which  reduces  the  debts  to  as  great  a  certainty  as  if  they  had 
been  scheduled ;  Lloyd  v.  Baldwin,  1  Yes.  173.  The  purchaser  of 
leasehold  estates,  or  oUier  chattel  or  personal  interests,  is  not  however 
liable  to  see  to  the  due  application  of  the  purchase-money,  even  though 
defined  and  limited  trusts  be  declared  of  it,  because  these,  however 
they  may  be  bequeathed,  are  assets  in  the  hands  of  the  executors  to 
be  applied  in  a  due  course  of  administration,  which  is  tantamount  to  a 
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of  our  Lord  18  ,  Between  (the  covenantors)  of,  &c.  de- 

visees in  trust,  named  in  the  last  will  and  testament  of  {fhe  testator) 
of,  Sec.  deceased  of  the  one  part,  and  {the  purchaser)  of,  &c.  of  the 
other  part.  Whereas  the  said  {testator^  by  his  last  will  and  tes- 
tament in  writing,  bearing  date  the  *  day  of  which 
was  in  the  year  and  duly  executed  so  as  to  pass  real  estates 
of  inheritance,  gave  and  devised  all  and  singular  his  real  and  per- 
sonal estates,  of  what  nature  or  kind  soever,  unto  the  said  (efefwees), 
their  heirs,  executors,  administrators  and  assigns,  upon  trust  to 
sell  and  dispose  of  the  same,  or  so  much  and  such  part  thereof  as 
they  should  think  fit,  and  to  stand  possessed  of  and  interested  in  the 
monies  to  arise  by  such  sale  or  sales,  in  trust  to  pay,  apply  and 
dispose  of  the  same  in  such  manner  and  for  such  purposes  as  in  the 
said  will  is  particularly  mentioned.  And  whereas  the  said  {de- 
visees),  in  pursuance  of  the  trusts  in  them  reposed  by  the  said  will, 
put  up  the  real  estate  of  the  said  {testator)  to  sale  by  public  auction, 
on  or  about  the  day  of  last  past,  at  which  sale  the 
said  ipiMrohaser)  became  and  was  declared  to  be  the  highest  bidder 
and  piurchaser  thereof,  at  or  for  the  price  or  sum  of  £ 
And  whereas  the  said  sum  of  £  hath  been  this  day  paid 
to  the  said  (devisee^),  and  by  indentures  of  lease  and  release  the 
lease  bearing  date  the  day  next  before  the  day  of  the  date  of  the  re- 
lease, and  the  release  bearing  or  intended  to  bear  even  date  with 
these  presents,  and  made  or  expressed  to  be  made  between  the  same 
persons  as  are  parties  to  these  presents,  the  said  hereditaments  and 
premises  have  been  or  are  intended  to  be  conveyed  unto  and  to  the 
use  of  the  said  {purchaser)^  his  heirs  and  assigns,  for  ever.  Anb 
whereas  some  doubts  having  been  entertained  respecting  ^the  com- 
petency of  the  said  {devisees)  to  give  such  an  effectual  discharge  to 
the  purchaser  of  the  said  hereditaments  as  to  exonerate  him  from 
seeing  to  the  application  of  the  said  purchase-money  under  the  trusts 
of  the  said  will,  the  said  {purchaser)  hath  requested  them  to  enter 
into  such  covenants  for  that  purpose  as  hereinafter  are  expressed, 


bequest  for  payment  of  debts  generally.  In  cases  where  the  purchaser 
is  holden  to  be  so  liable,  his  safer  and  perhaps  the  only  safe  way  of  ex- 
onerating himself  against  the  claim  of  the  beneficial  legatees,  is  to 
see  the  money  so  applied,  and  take  discharges  from  such  legatees. 
Where  however  the  vendors  are  persons  of  acknowledged  probity  and 
responsibility,  ii  is  not  uncommon  for  a  purchaser  to  be  satisfied  with 
their  covenant  for  that  purpose,  for  which  reason  a  form  has  been  here 
given. 
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which  they  have  agreed  to  do.     Now  therefore  this  Indenture 
WITNESSETH,  that  in  pursuance  of  the  said  agreement,  and  in  con-    / /^^!^^ 
sideration  of  the  premises  aforesaid,  they  the  said  {devisees)  for        momif). 
themselves  jointly  (1)  and  severally,  and  for  their  several  and  re-     witness. 
spective  heirs,  executors  and  administrators,  do  and  each  of  them  The  derisMt 
Doth  covenant,  promise,  declare  and  agree  with  and  to  the  said  SJAeplrehSw- 
(puf  chaser)  f  his  heirs  and  assigns,  by  these  presents,  in  manner  fol-  money  as  al- 
lowing, (that  is  to  say)  that  they  the  said  {devisees)  or  one  of  them,  ^ 
their  or  his  heirs,  executors  or  administrators,  shall  and  will  pay,  ap- 
ply and  dispose  of  the  said  sum  o{£  ,  so  paid  to  them  by 
the  said  {purchaser)  as  aforesaid,  in  or  towards  payment  of  the  se- 
veral debts,  legacies  and  other  sum  and  sums  of  money  bequeathed 
or  directed  to  be  paid  in  and  by  the  said  in  part  recited  will  of  the 
said  {testator)  deceased,  and  in  and  for  such  other  intents,  purposes 
and  ways  and  manner  as  in  or  by  the  said  will  are  declared  or  ex- 
pressed concerning  the  same ;  And  also  shall  and  will  at  all  times,  And  produce 
and  from  time  to  time,  within  the  space  of  ^  six  years  from  the  date  ''^'P^   ^ 
hereof,  at  the  reasonable  request  of  the  said  {purchaser),  his  heirs 
or  assigns,  state  and  set  forth  in  writing,  under  his  or  their  hand  or 
respective  hands,  how  in  particular  such  purchase  money  shall  have 
been  paid,  laid  out,  or  applied,  or  disposed  of,  and  produce  and 
fiimish  attested  copies  of  the  releases,  acquittances  or  other  vouch- 
ers for  the  same,  so  as  and  to  the  end  that  it  may  fully  appear  whe- 
ther and  to  what  extent  the  said  {purchaser),  his  heirs  and  assigns, 
yid  the  said  hereditaments  and  premises  are  or  for  the  time  being 
shall  be  actually  freed  and  discharged  from  the  said  debts,  legacies, 
and  monies  and  the  trusts  of  the  said  will.     And  frirther,  that  they  And  indonBify 
the  said  {devisees),  or  one  of  them,  their  or  his  heirs,  executors  or  ^ 
administrators,  shall  and  will,  from  time  to  time,  and  at  all  times, 
for  the  space  of  twenty  years  next  hereafter,  at  their  or  his  own  pro- 
per costs  and  expense,  or  the*  costs  and  expense  of  the  estate  and  ef- 
fects of  the  said  {testator)  deceased,  protect,  defend  and  effectually 
save  harmless  and  keep  indemnified,  the  said  {purchaser),  his  heirs 
and  assigns  ;  and  also  the  said  hereditaments  and  premises  so  con- 
veyed, or  mentioned  or  intended  to  be  conveyed  to  him  and  them  as 
aforesaid^  of,  from  and  against  all  and  every  the  same  debt^,  lega- 
cies, monies  and  trusts ;  and  also  of,  from  and  gainst  all  and  all 


( 1 )  It  is  not  usual  for  trustees  to  covenant  for  each  other ;  but  it  is  Joint  coreiant 
reasonable  that  they  should  so  covenant  where  they  cannot  apply  the  ^  trustcet. 
money  without  each  other's  privity. 
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manner  of  actions,  suitB,  cause  and  causes  of  action  and  suit,  pro- 
cess, and  proceedings  whatsoever  at  law  or  in  equity,  which  now  are, 
or  is,  or  which  at  any  time  hereafter  shall  or  may  be  had,  instituted, 
or  depending  agidnst  them  the  said  {devisee8)j  or  any  or  eith^  of 
them,  their  or  his  heirs,  executors,  or  administrators,  or  the  said 
{purehiuer)y  his  heirs,  executors,  administrators,  or  assigns,  fi>r  the 
said  debts,  legacies,  monies,  and  trusts,  or  any  of  them,  or  any 
other  matter  or  thing  in  any  wise  relating  thereto,  and  of,  from  and 
agamst  all  loss,  costs,  charges,  damages,  and  expenses  to  be  bjr 
him  or  them  sustained  by  reason  or  means  thereof.  IN  WIT- 
NESS, &c. 
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M  Deed  of  Covenant  by  a  Vendor  or  other  Grantor  to  Indemnify 
against  supposed  otUstanding  Mortgage  Term  or  other  In- 
cwnbrahce. 


This  Indenture,  made  the  day  of  »  in  the 

year  of  the  reign,  ^&c  and  in  the  year  of  oar 

Lord,  18         ,  Between  (covenantor)  of,  &c.  of  the  one  part,  and 

(covenantee)  o£»  &c.  of  the  other  part.    Whereas,  &c.  [recite  the  Redtali. 

conveyance  to  the  pwr chaser  or  other  grantee  in  the  usual  manner^ 

And  wheesas,  &c.  [and  recite  deed  creating  the  term].    And 

WHE&EAS  it  was  agreed  on  the  eontract  for  the  said  purchase  [or  as 

the  case  tocui]  that  the  residue  of  the  said  recited  term  should  be  as- 

agned  to  attend  the  uses  a^d  estates  in  and  by  thesaid  in  part  reeited 

indenture  declared,  but  it  cannot  at  present  be  discovered  in  whom 

die  same  now  resides,  nor  can  the  said  indenture  of  mortgage,  whereby 

the  same  was  created  be  any  where  found,  nor  any  certain  or  oondu- 

siye  evidence  be  produced  of  the  said  mortgage  having  been  satisfied. 

Wherefore  the  said  (grantor)  has  agreed  to  enter  into  such  covenants 

of  indemnity  against  the  same  as  hereinafter  is  contained.     Now     witness. 

_  ^i_   ^  •  A  CoTenant  to  in- 

THEEEFO&E   THIS   INDENTURE    WITNESSETH,  that  m  pUTSUaUCe   of  aemnify. 

the  said  last  recited  agreement,  and  for  the  considerations  in  the  said 
firstly  hereinbefore  in  part  recited  indenture  expressed,  he  the  said 
(grantor^  doth  hereby  for  himself,  his  heirs,  executors  and  adminis- 
trators, covenant,  promise,  grant  and  agree  with  and  to  the  said  (gran^ 
tee)y  his  heirs  [wr  executors,  administrators]  and  assigns,  that  he 
the  said  (grantor)^  his  heirs,  executors  and  administrators,  or  some 
of  them,  shall  and  will  firom  time  to  time  and  at  all  times  hereafter 
free,  defend,  save  harmless,  and  keep  indemnified  him  the  ^aid 
(grantee)^  his  heirs  [or  executors,  administrators]  and  assigns,  and 
every  of  them,  and  the  said  messuages,  farms,  lands  and  heredita- 
ments, comprised  in  and  intended  to  be  conveyed  or  assured  by  the 
said  firstly  hereinbefore  in  part  recited  indenture,  and  every  part 


.^   I 
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thereof,  of,  from  and  against  the  said  recited  indenture  of  demise 
(nwim^t^)    [or  OS  the  case  was'\  by  way  of  mortgage,  and  all  mesne  assignments 

made  or  pretended  to  be  made  thereof,  and  also  of,  from  and  against 

all  principal  monies  and  interest  which  now  is,  are  or  may  be,  or 
which  at  any  time  hereafter  shall  appear  or  be  thought  to  be  due  or 
owing,  or  shall  be  claimed  or  pretended  to  be  due  or  owing  imto  the 
real  or  personal  representative,  or  any  creditor  or  creditors  of  the  said 
{mortgagee),  his,  their  or  any  of  their  heirs,  executors,  administra- 
tors, creditors  or  assigns,  or  any  other  person  or  persons  whomsoeTer 
-  upon  or  by  virtue  of,  or  under  the  said  mortgage  or  any  assignment 
or  assignments  thereof,  and  also  of,  from  and  against  all  actions, 
suits,  entries,  ejectments,  evictions,  claims  and  demands  whatsoever 
whether  already  had,  made,  commenced,  brought  or  prosecuted,  or 
which  shall  or  may  at  any  time  or  times  hereafter  be  had,  made,  com- 
menced, brcoight,  or  prosecuted,  by  the  real  or  personal  representa- 
tives of  the  said  {mortgagee),  his  or  their  heirs,  executors,^  adminis- 
trators, creditors  or  assigns,  or  any  other  person  or  persons  whomso- 
ever, deriving,  having,  claiming,  or  pretending  to  derive,  have  or 
claim,  any  estate,  right,  title,  trust,  or  interest  at  law  or  in  equity^of, 
in,  to,  or  out  of  the  said  messuages,  lands  and  hereditaments,  or  any 
of  them,  or  any  part  thereof,  by  virtue  of  or  imder  the  said  mortgage 
or  any  mesne  assignment  or  assignments  thereof,  and  of,  fit>m  and 
against  all  loss,  costs,  charges,  damages,  and  expenses  which  he 
the  said  {grantee),  his  heirs  [or  executors,  administrators]  and  as- 
signs, or  any  of  them,  shall,  can  or  may  sustain,  expend,  or  be  put 
unto,  for  or  by  reason,  or  on  account  of  any  such  action,  suit,  entry, 
ejection,  eviction,  or  claun  as  aforesaid.     IN  WITNESS,  &c. 
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No.  CCCXIIL 

*J  Deed  of  Covenant  for  making  a  Legal  Jointure  (1)  after  an 

intended  Marriage  shall  take  effect 


This  Indenture  made  the  day  of  in  the 

year,  &c.  and  in  the  year  of  our  Lord  18        ,  Betiven  {intended 
husband)  of,  &c.  of  the  first  part,  {intended  wife)  of,  &c.  of  the 
second  part,  and  {trustees)  of,  &c.  of  the  third  part.     Wheaeas  a  Im®*^  n»tr- 
marriage  is  intended  to  be  shortly  had  and  solemnized  between  the  said 
{intended  hiMband)  and  {intended  wife).  And  whereas  the  said 
{intended  hiMband)^  in  order  to  the  making  a  competent  provision 
fhr  the  said  {intended  tvife)  in  case  she  should  survive  him,  [and 
in  consideration  of  the  fortune  to  which  he  will  be  entitled  to  in  her 
right  upon  the  solemnisation  of  the  said  marriage,]  is  desirous  of 
settling  the  lands  and  hereditaments  hereinafter  described,  to  the  use 
of  his  said  intended  wife  for  or  by  way  of  jointure;  but  as  some  parts 
thereof  are  under  such  present  incumbrances  as  to  prevent  his  imme- 
diately making  a  good  and  perfect  jointure  therewith,  he  has  agreed  to 
enter  into  such  covenant  for  making  the  same  after  the  said  marriage 
shall  \ake  effect,  as  hereinafter  expressed.     Now  this  Indenture     witness. 
WITNESSETH,  that  in  pursuance  of  the  said  agreement,  and  for  the  banTcovenants 
considerations  and  purposes  hereinafter  mentioned,  He  the  said  (in-  ^o  convey  lands 
tended  husband)  doth  covenant,  promise,  grant,  and  agree  with,  in  a'given  tSne" 
and  to  the  said  {trtMtees)^  and  their  heirs,  in  the  manner  following : 
(that  is  to  say,)  That  he  the  said  {intended  husband)^  or  his  heirs, 
shall  and  will  within  the  space  of  calendar  months  next  en- 

suing the  date  of  these  presents,  [in  case  the  said  intended  marriage 


(1)  See  of  a  jointure  of  this  kind,  ante.  Vol.  I.  No.  C.  p.  SIX  in  notes;  Jointura. 
and  ante.  Mod.  Prbc.  Vol.  VII.  pp.  962.  n.  (1)  300,  n.  (1)  3d  Ed. 
also  2  Elero.  Conv.  (2d  Edit.)  pp.  283, 287:  and  for  a  deed  of  covenant 
to  grant  rent  charge  by  way  or  instead  of  a  proper  jointure,  whiqh  is 
generally  a  more  convenient  provision,  see  po^/.  No  CCCXV. 
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JokUure 

(legal). 


To  hold  to  use 
of  husband  and 
wife^  for  life  of 


Power  to  grant 
^leases. 


Deebntion  of 


between  him  and  the  said  (intended  wife)  shall  previously  have 
taken  effect,  and  the  said  {intended  wife)  shall  be  then  living] 
by  good  and  sufficient  conveyances  and  assurances  in  the  law,  to 
be  approved  of  by  the  counsel  of  them  the  said  (trustees)^  or  of 
the  survivor  of  them,  well  and  effectually  convey  and  assure  unto 
the  said  {trtisfees),  and  their  heirs,  or  to  the  survivor  of  them,  and  his 
heirs,  or  to  their  or  his  ^signs,  All  that,  &c.  with  all  and  every 
the  rights,  members,  and  appurtenances  thereunto  belonging;  To 
HAVE  ANp  TO  HOLD  the  samo  lands  and  hereditaments  upon,  to  and 
for  the  uses,  trusts,  intents,  and  purposes  hereinafter  declared  or 
expressed  concerning  the  same,  (that  is  to  say)  to  the  use  and  be- 
hoof of  the  said  {Intended  husband)  and  (  )  his  said  intended 
wife,  for  and  during  the  natural  life  of  the  said  (intended  vnfe)^ 
and  in  fuU  recompense  and  satisfaction  of  her  dower,  or  to  such 
other  uses,  and  in  such  other  mymer  and  form  as  shall  be  fit  and . 
proper  to  make  a  good,  valid,  and  legal  jointure  to  or  for  her  the 
said  {intended  wife),  according  to  the  true  intent  and  meaning  of 
these  presents,  and  immediately  from  and  after  the  decease  of  the 
said  (intended  wife),  to  the  use  of  him  the  said  (intended  hus* 
band),  his  heirs  and  assigns,  for  ever:  Provided  always  never- 
TiiELEss,  and  it  is  the  true  intent  and  meaning  of  the  said  (t»- 
tended  husband)  and  of  the  parties  to  these  presents,  that  it  shall 
be  lawful  for  the  said  (intended  husband),  at  any  time  or  times  here- 
after, at  his  will  and  pleasure,  to  demise,  grant,  and  make  dsoy  lease 
or  leases  for  the  term  of  twenty-one  years  or  under,  or  for  three  lives 
or  less,  to  commence  firom  the  time  of  making  such  lease  or  leases 
in  possession,  and  not  in  reversion,  of  all  and  singular  the  aibresaid 
lands,  tenements,  and  hereditaments,  and  other  the  premises  with 
their  appurtenants,  or  of  any  such  part  or  parcel  of  the  same  as  have 
or  has  most  commonly  been  demised,  or  to  farm  letten  by  the 
space  of  twenty  years  last  past  before  the  date  hereof,  so  that  the . 
said  (intended  wife)  be  made  party  to  aU  and  every  such  leases 
and  demises,  and  that  the  old  accustomed  rent  and  rents  or  more 
be  reserved  upon  all  and  every  the  said  leases,  grants,  and  demises 
so  to  be  made  of  the  premises  or  of  any  part  thereof  as  is  afore- 
said,  to  continue  and  be  payable  yearly  diuing  every  of  the  said  , 
leases  and  terms  unto  the  said  (intended  husband)  and  his  said 
(i7itended  wife),  •  and  the  heirs  and  assigns  of  the  said  (intended 
husband),  and  so  always  as  the  said  leases  or  demises  or  any  of 
them  be  not  in  any  wise  dispunishable  of  waste :  And  that  then 
and  from  thenceforth  the  said  (trustees)  and  their  heirs  shall  stand 
and  be  seised  of  all  and  singular  the  said  laads^  tenements,  heie^ 


so.  CCCXIII.3  CONVKTANCIN0,  979 


oomtAwn, 


Jointure 


ditamentSy  and  other  the  premises,  with  their  appurtenants,  and  ot 

and  in  every  part  or  parcel  thereof,  so  to  be  demised  and  leased  to       ''(i^^^" 

the  use  and  uses  of  all  and  every  such  person  or  persons  to  whom    — 

the  same  or  any  part  or  parcel  thereof  shall  be  demised  and  leased, 
their  and  his  executors,  administrators,  and  assigns,  for  and  during 
such  term  and  terms  therein  as  shall  be  limited  upon  any  such  lease 
or  leases  so  to  be  made  as  aforesaid:  So  nevertheless,  and  upon  Reie*Ttti<m  of 
condition  that  he  or  they  to  whom  any  such  lease  or  leases  as 
shall  be  made  as  aforesaid,  their  and  his  executors,  administrators, 
and  assigns,  do  well  and  truly  pay  or  cause  to  be  paid  such  of  the 
same  yearly  rents  and  payments  as  shall  be  reserved  and  appointed 
to  be  paid  upon  the  making  of  every  such  lease  or  leases  as  afore- 
said to  the  said  (intended  htuband)  and  {intended  fvife)y  dur- 
ing the  life  of  the  said  {intended  mfe)y  and  after  her  decease  to  all' 
and  every  such  person  and  persons  to  whom  from  time  to  time,  and 
for  the  time  being,  the  immediate  use,  estate,  reversion,  remainder,  or 
interest  of  and  in  the  same,  or  of  and  in  any  part  or  parcel  thereof 
so  to  be  demised  or  leased  as  aforesaid,  shall  by  and  according  to 
the  true  intent  and  meaning  of  these  presents,  next  belong,  revert, 
remain,  come  or  be  after  the  expirations  of  such  several  demises  or 
leases  as  aforesaid,  and  shall  and  do  well  and  truly  observe,  perform, 
fulfil  and  keep  all  and  singular  the  covenants,  grants,  articles,  con- 
ditions and  agreements  contained  and  specified  in  the  same  lease, 
leases,  and  demises  on  the  tenant^s  part  to  be  observed,  performed, 
fiilfilled,  and  kept  according  to  the  true  intent  and  meaning  of  every 
such  lease,  grant,  or  demise.    And  so  also,  and  upon  condition  that 
he  or  they  to  whom  any  such  lease  or  leases  shall  be  made,  his  or 
their  executors,  administrators,  and  assigns,  do  not  at  any  time  or 
times  during  his  or  their  estate  or  several  estates  of  and  in  the  pre- 
mises, or  of  or  in  any  part  or  parcel  thereof  so  to  be  demised  or  leased, 
commit,  or  make,  or  willingly  procure,  or  assent  to,  or  suffer  to  be 
committed  or  done  any  manner  of  waste,  or  destruction  in  and  upon 
the  premises,  or  in  or  upon  any  part  or  parcel  thereof  which  shall 
amount  to  ten  shillings,  without  the  special  licence  and  assent  of  the 
said  {intended  husband)  and  {intended  wife),  or  of  such  person  or 
persons  to  whom  the  immediate  use,  reversion  or  remainder  thereof 
shall  for  the  time  being  be  and  appertain.     And  also  so  that  he  or  And  duef,  ftc. 
they  to  whom  any  such  lease  or  leases  shall  be  made  of  the  premises, 
or  of  any  part  or  parcel  of  the  same  as  aforesaid,  shall  and  do  at  all 
times  during  his  or  their  estate  or  estates  of  and  in  the  same,  well 
and  truly  pay  or  cause  to  be  paid  to  all  and  every  such  person  or 
persons  to  whom  from  time  to  time  and  for  the  time  being  the  imme- 
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diate  use,  estate,  reversion,  remainder  or  interest  of  or  in  the  same, 
shall  by  and  according  to  the  true  meaning  of  these  presents  next 
belong,  revert,  remain,  come,  or  be  after  the  expiration  or  determi- 
nation of  such  the  said  several  demises,  all  manner  of  rents,  services, 
duties,  and  customs,  which  either  upon  such  several  deinises  or  leases 
so  to  be  made  as  aforesaid,  shall  be  reserved  or  shall  otherwise  be 
due  by  reason  of  the  lands  so  to  be  demised  or  leased  according  to 
the  true  meaning,  purport,  and  intent  of  the  said  several  demises 
or  leases  thereof,  to  be  made  in  manner  and  form  aforesaid.  And 
FURTHER  the  said  (intended  husband)^  for  the  considerations  here- 
inbefore expressed,  doth  for  himself  and  his  heirs,  executors,  and 
administrators,  covenant,  declare,  grant  and  agree  with  and  to  the 
said  (trustees)  their  heirs  and  assigns,  that  if  he  the  said  (intended 
husband)  shall  not,  or  do  not,  within  the  said  space  of 
calendar  months  next  after  the  said  intended  marriage  shall  take  effect, 
well  and  sufficiently  convey  and  assure  all  and  singular  the  aforesaid 
hereditaments  and  premises  with  their  appurtenants  unto  the  said 
(trustees)  and  their  heirs,  in  the  manner  aforesaid,  that  then  and 
immediately  from  and  after  the  end  of  the  said  term  or  period  of 
calendar  months  next  ensuing  the  date  hereof,  the  s^d 
{intended  husband)  and  his  heirs^  and  all  and  every  other  person  or 
persons  who  shall  then  stand  and  be  seised  of  the  said  hereditaments 
and  premises,  or  of  any  part  or  parcel  thereof  shall  stand  and  be 
seised  of  and  interested  in  the  same,  or  so  much  and  such  part  or 
parts  thereof,  with  their  appurtenants  as  shall  not  be  so  sufficiently 
conveyed  as  aforesaid,  to  such  and  the  same  uses,  and  with  and  under 
such  conditions,  provisoes^  limitations,  declarations,  and  agreements, 
as  in  or  by  these  presents  are  limited,  declared,  expressed  or  intended 
concerning  the  same.    IN  WITNESS,  &c. 


-r-d 


.•/ 


NO.  CCCXIV.] 


CONVEYANCING, 


381' 


COVBVAKTI. 

Jointure 
(cojn/hoUU). 


No.  CCCXIV. 

*Covenant  to  Surrender  Copyhold  Lands  to  seethe  an  Annuity 

by  way  cj/^  Jointure  (1). 


This  Indenture  made  the  day  of  in  the 

year  of  the  reign,  &c.  and  in  the  year  of  our  Lord 
18  Between,  (intended  husband)  of,  &c*  of  the  first  part^ 

(intended  wife)  of,  &c.  of  the  second  part,  and  (trustees)  of,  &c. 
(trustees  named  and  appointed  on  the  part  of  the  said  (intended  wife) 
for  the  purposes  hereinafter  mentioned)  of  the  third  part.  Whereas  Devise  of  copy- 
late  of,  &c.  deceased,  by  his  last  will  and  testament,  husband. 
bearing  date  on  or  about  the  day  of  ^  which  was 

in  the  year  duly  executed  and  attested,  (amongst  other 

things)  gave  and  devised  all  his  copyhold  messuages,  farms,  lands, 
tenements  and  hereditaments  whatsoever,  lying  within  the  manor  of 

in  the  county  of  unto  and  to  the  use  of 

his  son  the  said  (intended  husband)  for  the  term  of  his  natural  life, 
without  impeachment  of  waste,  with  remainder  to  the  use  of  his  first 
and  otiier  sons  in  tail  male,  with  divers  remainde]:s  over.  And  in  the 
said  will  was  contained  a  proviso  and  declaration  that  it  should  be 
lawful  for  the  said  (intended  husband)  by  any  surrender  or  surrend- 
ers, or  other  good  and  sufficient  act,  deed  or  assurance  in  the  law,  to 
limit,  appoint  and  charge  the  said  copyholds,  hereditaments  or  any 
part  thereof,  with  an  annuity  or  yearly  i^nt-charge,  to  be  issuing  out 
of  the  same  to  or  for  any  woman  he  might  marry,  to  cqfnmence  and 
take  place  after  his  decease,during  the  natura  life  of  such  woman,  in 
case  she  should  survive  him,  for  or  in  the  nature  of  a  jointure,  and  in 


(1 )  See  antCf  Vol.  L  No.  C  p.  311,  in  notes.  A  jointure  made  to  a 
wife  of  copyhold  lands  will  not  bar  her  of  her  dower  at  law ;  Co.  Lit. 
36 ;  Gilb.  Ten.  183 ;  but  when  made  before  marriage  and  accepted  by  her, 
she  being  of  full  age,  it  will  be  an  equitable  bar ;  see  Caruthers  v.  Ca< 
ruthers,  4  Brow.  Ch.  Ca-  500 ;  Williams  v.  Chitty,  3  Ves.  54:5. 
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Intended  hus- 
band in  consi- 
deration of  wife's 
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render copy- 
holds. 


To  the  use^  &c. 


lieu  of  dower  or  freebench,  so  as  such  annuity  or  yearly  rent-charge 
did  not  exceed  £  ,  per  annum  for  every  £  which  the 

said  {intended  husband)  should  receive  with  such  woman,  and  so 
as  the  same  should  not  exceed  in  the  whole  one  half  of  the  clear 
yearly  value  of  the  said  copyhold  hereditaments.  And  whereas 
the  said  testator  afterwards  departed  this  life  without  revoking  or 
altering  his  said  will,  and  the  said  {intended  hiisband)  has  been 
duly  admitted  to  and  is  now  in  possession  of  the  said  hereditaments 
under  or  by  virtue  of  the  said  will.  And  whereas  a  marriage  is 
about  to  take  place  between  the  said  {intended  husband)  and  the  said 
{intended  tri/e),  who  upon  her  marriage  will  be  entitled  to  and  will 
receive  the^  sum  of  <f  as  her  portion  or  fortune.    And 

WHEREAS  the  said  {intended  husband)  is  desirous  and  has  agreed  to 
charge  the  said  copyhold  hereditaments  so  devised  to  him  by  the 
said  in  part  recited  will  with  the  payment  to  his  said  wife  of  an  annuity 
or  yearly  sum  of  ^        as  and  for  her  jointure  and  in  lieu  of  dower, 
in  pursuance  of  the  power  reserved  to  him  in  and  by  the  same 
will  for  that  purpose,  and   which  she  the  said  {intended    tdfe) 
hath  agreed  to  accept 'in  lieu  and .  satisfaction  thereof.     Now  this 
Indenture  witnesseth,  that  in  pursuance  of  the  power  con- 
tained in  the  said  in  part  recited  will  of  the  said  {testator)  de- 
ceased, and  of  all  other  powers  and  authorities  enabling  him  there- 
unto, and  for  and  in  consideration  of  the  sum  of  ^  of 
lawful  money  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  to 
which  the  said  {inte^idedioife)  will  be  entitled  to,  and  which  will  belong 
to  him  the  said  {intended  husband)  in  her  right,  upon  the  said 
marriage  taking  effect.  He  the  said  {intended  husband),  for  him- 
self, his  heirs,  executors  and  administrators,  doth  hereby  covenant, 
declare,  and  agree  with  and  to  the  said  {trustees),  their  heirs  and 
assigns,  that  he  the  said  {intended  husband)  shall  and  will  at  the 
next  general  customary  or  some  special  court  to  be  previously  holden 
for  the  said  manor  of                       at  his  own  costs  and  charges,  sur- 
render or  cause  to  be  surrendered  into  the  hands  of  the  lord  of  the 
said  manor  according  to  the  custom  thereof.  All  that  and  those, 
be.  being  part  and  parcel  <^  the  copyhold  or  customary  messuages, 
farms,  lands,    tenements  and  hereditaments  so  devised  to  him  in 
or  by  the  said  in  part  recited  will  of  his  said  late  father  deceased, 
as  aforesaid,  with  their  appurtenants.      And  the  said  {intended 
husband)  doth  hereby  also  limit,  direct  and  appoint,  and  doth  de- 
clare and  agree  with  and  to  the  said  {trustees)  and  their  heirs,  that 
the  said  surrenders  when  made  and  perfected  shall  be  and  enure  to 
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the  uses,  far  the  trusts,  and  to  the  intents  and  purposes  faereinafiber 
declared  or  expressed  concemmg  the  same,  (that  is  to  say,)  to  the  use 
o{  the  said  {intended  husband)  and  his  lieirs,  until  the  said  mar- 
riage shall  take  effect,  and  from  and  immediately  thereafter  to  the 
use  of  him  the  said  {intended  husband)  and  his  assigns  during  the 
term  of  his  natural  life,  and  from  and  immediately  after  his  decease 
to  the  use  of  the  said  {trustees)  and  their  heirs,  to  be  holden  at  the 
will  of  the  lord  according  to  the  custom  of  the  said  manor,  and  sub- 
ject to  the  rents  and  reversions  thereof:  but  nevertheless  as  to  the  es- 
tate and  interest  of  them  the  said  {trustees)  therein.  In  tkust  that 
they  and  the  survivor  of  them,  and  the  heirs  of  the  survivors,  and 
their  or  his  assigns  or  sequels  in  right,  do  and  shall  by  and  out  of 
the  rents,  issues  and  profits  of  the  said  hereditaments  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  {intended  wife)  in  case  she 
shall  have  survived  her  said  {intended  husband)  one  annuity  or 
yearly  sum  of  £  of  lawfiil  money  of  the  United  King- 

dom of  Great  Britain  and  Ireland,  during  the  term  of  her  natural 
life,  free  and  clear  of  all  manner  of  charges,  abatements,  and  de- 
ductions whatsoever,  as  and  for  and  in  full  lieu  and  satisfaction  of 
the  right  or  title  to  dower  and  thirds  at  the  common  law  and  free- 
bench  or  widow's  part  of  her  the  said  {intended  wife)  in,  to  or  out  of 
all  or  any  of  the  freehold  or  copyhold  lands  or  hereditaments  of 
which  he  the  said  {intended  husband)  is  or  may  be  seised  or  pos- 
sessed of  during  the  said  intended  coverture,  which  said  annuity  or 
yearly  sum  shall  be  paid  and  payable  at  in  the 


county  of 


between  the  hours  of  10  and  12  of  the 


clock  in  the  forenoon  (unless  elsewhere  sooner  demanded)  by  equal 
quarterly  payments,  on  the  day  of  ,  the 

day  of  ,  &c.  in  every  year,  and  the  first 

quarterly  payment  of  the  said  annuity  or  annual  sum  to  be  computed 
from  such  of  the  said  days  of  payment  as  shall  have  happened  next 
before  the  decease  of  the  said  {intended  husbartd),  and  to  be  paid 
and  payable  upon  such  of  the  said  quarter  days  as  shall  happen 
next  after  his  decease,  and  the  last  quarter'^s  payment  thereof  or  a 
due  and  proportionate  part  thereof,  up  to  the  day  of  the  decease  of 
her  the  said  {intended  wife)  to  be  paid  to  her  executors,  adminis- 
trators or  assigns,  within  the  space  of  one  calendar  month  next 
after  her  decease.  And  upon  further  trust  that  they  the  said  {trus- 
tees) and  the  survivor  of  them,  and  the  heirs  of  the  survivors,  or 
their  or  his  assigns  or  sequels  in  right,  do  and  shall  from  and  imme* 
diately  after  the  decease  of  the  said  {intended  wife),  and  ako  during 
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her  life  iiine,  subject  only  to  the  said  annuity  or  yearly  sum,  Hold 
the  said  copyhold  or  customary  messuages,  fiirms,  lands,  tenements 
and  hereditaments,  in  teust  fot  the  first  son  of  the  body,  &c.  [as 
the  case  may  be,]  [Add  ttsual  covenants  by  intended  husband  for 
tUley  4-a  (1).]      IN  WITNESS,  &c. 


(I)  See  anUf  VoL  L  p.  316, post.  p.  $95, 
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No.  cccxv. 

*J  Deed  of  Covenant  by  ufi  Intended  Husband  Tenant  for  Life^ 
to  charge  Estates  with  a  Kent-chai^  inlieu  of  a  Jointure  (1) 
at  a  future  period  in  pur^iutnce  of  a  Power, 


Jomlure 
(renl'Cbarge), 


This  Indenture  of  three  parts  made  the  day  of 

in  the  year  of  the  reign,  &c.  and  in  the  year  of  our  Lord 

18    y  Between  (intended  husband)  of,  &c.  of  the  first  part,  {in- 
tended wife)  of,  &c.  of  the  second  part,  and  {trustees)  of,  &c.  [trus- 
tees named  and  appointed  on  the  part  and  behalf  of  the  said  {in- 
tended husband)  xad  {intended  wife)  for  the  purposes  hereinafter 
expressed]  of  the  third  part.     Whereas,  &c.  [recite  settlement  or  Recitaii  of 
wHl  by  which  the  estates  a^e  Umited  to  the  intended  husband^for  ^weTto  ioln- 
£/e].    And  in  the  said  in  part  recited  indenture  \pr  will]  is  con-  ture. 
tamed  a  proyiso,  and  it  was  thereby  declared  that  it  should  be  lawAil 
for  the  several  persons  thereby  made  tenants  for  life  of  the  said 
estates  from  time  to  time  during  theit  respective  lives,  when  they 
should  by  virtue  of  the  said  settlement  [or  will]  be  respectively  in  pos- 
session of  and  entitled  to  the  rents  and  profits  thereof,  by  any  deed 
or  deeds,  instrument  or  instruments  in  writing,  to  be  sealed  and  de- 
livered by  them  respectively,  in  the  presence  of  and  attested  by  two 
or  more  credible  witnesses,  to  grant,  limit,  and  appoint  to  or  to  the  use 
of  any  woman  or  women  they  or  he  should  respectively  marry  for 
their  or  her  lives  or  life,  any  annual  sum  or  yearly  rent-charge  not 
exceeding  £  by  the  year,  for  every  sum  of  £ 

which  such  woman  or  women  should  respectively  be  actually  pos- 
sessed of  and  entitled  to,  and  which  the  person  granting  such  jointure 
should  actually  receive  for  her  portion  or  fortune,  such  yearly 
rent-charge  to  be  issuing  out  of  his  said  estate  at  afore- 

sud,  or  some  part  thereof,  free  from  all  deductions,  with  such  powers^ 


(1)  See  also  ante^  No.  CCCXIIL 
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and  remedies  for  recovering  the  same,  and  such  term  and  tenns  of 
years  to  be  created  for  better  securing  the  pa3rment  thereof  respec- 
tively, to  take  effect  immediately  after  the  deaths  of  the  persons  le- 
spectively  making  such /grants,  limitations,  and  appointments,  and 
the  same  to  be  made  either  before  or  after  marriage,  as  such  tenants 
for  life  might  respectively  think  proper;  Provided  that  no  such 
rent-charge  should  exceed  the  yearly  sum  of  £  ,  and  that 

no  more  than  one  such  rent-charge  should  be  actually  payable  at  the 
same  time.  [And  in  and  by  the  said  in  part  recited  indenture 
[or  will]  it  was  further  provided  and  declared  {if  so)  that  the  several 
limitations  thereinbefore  contained  unto  the  several  and'  respectiTe 
persons  thereinbefore  named,  and  their  first  and  other  sons  and 
daughters  who  were  intended  to  take  beneficial  interests  under  the 
said  indenture  [or  will],  and  the  issue  male  of  such  sons  and  daugh- 
ters when  and  as  they  should  severally  come  to  and  be  in  the  actual 
possession  of  the  messuages,  lands,  tenements,  hereditaments,  and 
premises  thereinbefore  limited  to  them  severally  and  respectively  as 
aforesaid,  or  any  parts  thereof,  by  virtue  of  the  limitations  therein- 
before contained,  and  during  such  time  as  they  should  respectivelj 
be  in  the  possession  of  the  same  premises,  or  any  of  them,  or  any  part 
thereof,  should  assume  and  take  upon  himself,  herself^  and  them- 
selves respectively,  and  continue  to  use  the  simame  of  [settler] 
only,  and  bear  his  coat  of  arms.]  And  whebeas  [if  a  tdU]  the 
said  testator  departed  this  life  on  or  about  the  day  of 

without  revoking  or  altering  his  said  will,  and  the  same  was  soon 
aft;er  his  decease  duly  proved  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbiuy.  And  whereas  the  said  (prior  tenants  for 
life)  have  both  departed  this  life  (or  as  the  case  fvas)^  aild  the  said 
(intended  husband)  upon  the  decease  of  the  survivor  of  them  be- 
came entitled  in  possession  for  the  term  of  his  natural  Kfe  to  the 
messuages,  lands,  tenements,  hereditaments,  and  premises  so  limited 
[or  devised]  to  him  by  the  said  in  part  recited  indenture  [or  will] 
expectant  upon  such  decease,  and  now  is  in  the  actual  possession  and 
enjoyment  thereof;  [and  upon  his  so  becoming  entitled  thereto 
assumed  and  took  upon  himself  the  name  of  ,  and  bore  tl^ 

arms  of  the  said  [settlerji  and  still  continues  to  use  and  bear  the  same 
respectively.]  And  whereas  a  marriage  has  been  agreed  upon  and  is 
intended  to  be  shortly  had  and  solemnized  between  the  said  (intefuded 
husband)  and  (intended  wife).  And  whereas  the  said  (intended 
wife)  is  in  expectation  of  receiving  the  sum  of  £  or  some  other 

considerable  sum  or  sums  of  money  ftom  of  ,  her 

father  (or  as  the  case  may  be)  either  during  his  lifetime  or  upon  his  de- 
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cease  (1).    Akd  wheeeas  the  said  {intended  husband)  is  desirous 

of  gnmting  and  limiting  unto  the  said  (intended  wife),  in  the  event    fj^!^^^\ 

of  the  said  marriage  taking  effect,  a  yearly  rent-charge  or  annual  sum  

of  <f  ,  or  such  other  annual  sum  by  way  of  jointure,  in  case 

she  should  survive  him,  as  he  is  or  may  be  enabled  thereunto  under 


(1)  If  the  father  of  the  lady  or  other  relation  covenant  to  pay  a  sum  Corenantby 
of  money  within  a  given  time  after  the  marriage,  say,  ^****?  ^^  P?^ 

J  e  ^  o  »       / »  sum  in  ^  giyea 

*^  And  whereas  the  said  {father)  has  agreed  to  pay  the  sum  of  time. 
£  as  or  for  the  fortune  of  his  said  daughter,  within 

calendar  months  next  after  the  said  marriage  shall  take  eiFect.  Now 
THIS  Indenture  witnessetu  that  in  pursuance  of  the  said  agree- 
ment on  the  part  of  the  said  {father)^  He  the  said  {father)  for 
himself,  his  heirs,  executors,  and  administrators.  Doth  hereby  cove- 
nant, promise,  and  agree  with  and  to  the  said  {htisband),  his  execu- 
tors and  administrators,  and  also  to  and  with  the  said  {trustees)^ 
their  executors,  administrators,  and  assigns,  that  he  the  said  {father), 
his  heirs,  executors,  or  administrators,  shall  and  will  within  the  space 
or  period  of  calendar  months  next  after  the  said  intended 

marriage  shall  take,  effect,  well  and  truly,  pay  or  cause  to  be  paid 
unto  them  the  said  {trustees)  or  unto  the  survivor  of  them,  or  other 
the  trustee  or  trustees  of  these  presents  for  the  time  being,  the  clear 
and  full  sum  of  £  of  lawful  money  of  the  United  Kingdom 

of  Great  Britain  and  Ireland,  as  and  for  or  in  part  of  the  fortune  or 
marrii^  portion  of  the  said  {intended  wife),  his  daughter.  Upon 
THE  TRUSTS  and  for  the  ends  and  purposes  hereinafter  expressed 
Gonoeming  the  same.    [And  {if  so)  the  said  {father),  for  himself,  ^^  ^^^  w- 
his  heirs,  executors,  and  administrators,  doth  hereby  covenant,  pro-  ther  sum  on 
mise,  and  agree  with  and  to  the  said  {int&nded  husband),  his  ex-  ^^* 
ecQtors,  administrators,  and  assigns,  and  also  to  and  with  the  said 
(trustees),  their  executors,  administrators,  and  assigns,  that  the  heirs, 
executors,  or  administrators  of  him  the  said  {father)  shall  and  will 
within  the  space  or  period  of  calendar  months  next  after  his 

decease,  well  and  truly  pay  or  cause  to  be  paid  unto  them  the  said 
(trustees)  or  unto  the  survivor  of  them,  or  other  the  trustees  or  trus- 
tee for  the  time  being  of  these  presents,  a  ftnrther  or  one  other  fVill 
and  clear  sum  of  £  of  like  lawful  money,  as  or  for  a  ftirther 

fortune  or  marriage  portion  of  her  the  said  {intended  wife),  his  dau^- 
ter,  upon  and  for  the  like  trusts,  ends,  intents,  and  purposes,  as  are 
herdnbefore  referred  unto  and  hereinafter  declared  or  expressed  con- 
cenung  the  siun  of  £  firstly  hereinbefore  agreed  to  be  paid 

as  aforesaid,"^ 
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WITNESS. 
Intended  hus- 
band covenants 
on  receipt  of 
lady't  fortune  to 
settle  a  corre- 
spondent  rent- 
charge  by  way 
of  Jointure. 


the  power  for  that  purpose  contained  in  the  said  in  part  recited  in- 
denture  [or  will] ;  but  it  having  been  doubted  whether  he  is  competent 
BO  to  do  by  virtue  of  the  said  power- until  the  said  {intended  wife) 
or  the  said  {intended  husband)  in  her  right  be  in  the  actual  posses- 
sion of  or  entitled  to  receive  an  adequate  sum  as  her  marriage  por- 
tion (1),  it  has  been  agreed  that  the  said  {intended  husband)  shall 
enter  into  such  covenant  as  hereinafter  is  contained  for  grantbg  the 
said  jointure  upon  his  or  her  being  so  actually  possessed  of  or  entitled 
thereto.  And  it  hath  also  been  agreed  by  and  between  the  said  par- 
ties that  when  he  or  she  shall  be  so  possessed  of  or  entitled  thereto, 
the  same  shall  be  paid  unto  the  said  {trustees)  (2),  upon  the  trusts  and 
for  the  intents  and  purposes  hereinafter  declared  concerning  the  same. 

Now  THEREFORE  THIS  INDENTURE  WITNESSETH,  that  in  purSUEDCe 

of  the  said  agreement  and  for  making  a  provision  for  the  said  {in- 
'tended  wife)^  in  case  the  said  intended  marriage  shall  take  effect,  xSl 
she  shall  survive  the  said  {intended  husband)^  her  intended  hus- 
band, He  the  said  {intended  husband)  for  himself,  his  heirs,  execu- 
tors, and  administrators,  doth  hereby  covenant,  promise,  declare,  and 
agree  with  and  to  the  said  {trustees),  their  executors,  administraton, 
and  assigns,  in  the  manner  following  (that  is  to  say),  that  when  and 
so  soon  as  the  said  {intended  unfe)  shall  be  entitled  to  the  said  sum 
a£  £  or  any  part  thereof,  by  the  gift  or  bequest  of  the  said 

{toife^s  father),  or  any  other  sum  or  sums  of  money  shall  be  paid 
unto  the  said  {trustees)  or  other  the  trustees  or  trustee  for  the  time 
being  of  these  presents  during  the  lifetime  of  him  the  said  {intenid 
husband),  all  and  every  the  said  sum  and  sums  shall  be  taken  and 
considered  as  paid  and  belonging  to  the  said  {intended  Attsftond) 
in  whole  or  part  (according  as  the  said  sum  or  sums  shall  amount 
to  the  said  sum  o{£  or  not)  of  the  fortune  or  portion  ofher 

the  said  {intended  wife),  his  Intended  wife;  and  upon  and  inune- 
diatdy,  or  as  soon  as  may  be  after  payment  thereof,  he  the  said  (ifi- 


Consideration  ( 1 )  In  Order  to  the  validity^f  a  rent-charge  granted  by  a  tenant  for 

for  jointure.        \\{q  under  a  power,  as  against  the  remainder«man,  the  husband  must  ac- 
tually receive  or  be  entitled  to  the  wife's  fortune  ou  the  marriage  or  be- 
fore the  charge  be  created,  such  fortune  being  the  equivalent  or  purchase- 
money  for  the  rent*  charge. 
Consideration  of       (2)  Although  the  wife's  portion  is  the  consideration  for  therent- 
J^jJ**JJJ*  "•y  be    charge,  and  therefore  cannot  be  settled  exclusively  for  her  benefit,  (for 
'^*  in  this  case  she  would  have  both  the  jointure  and  the  consideration 

paid  for  it ;)  yet  it  may,  at  the  husband's  desire,  be  settled  for  the  com- 
mon benefit  of  the  husband  and  wife  and  the  issue  of  the  marriage;  and 
although  the  wife  eventually  become  entitled  to  it  by  survivorship  under 
such  settlement  and  failure  of  issue,  it  will  not  prejudice  her  jointure ; 
see  Tyrconnel  v.  D'Ancaster,  Anbl.  2S9.  2  Yes.  sen.  501 
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tended  hmband)  shall  and  will  grant,  limit,  and  appoint,  by  some 
deed  or  deeds,  instrument  or  instruments  in  writing  to  be  by  him 
sealed  and  delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  such  dear  yearly  rent-charge  or  annual  sum,  or 
yearly  rent-charges  or  annual  sums  of  lawfiil  money  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  unto  or  for  the  use  of  her  the 
said  (intended  wife)  and  her  assigns,  during  the  term  of  her  natural 
life,  in  the  event  of  her  surviving  him  the  said  (intended  husband)^  as 
shall  be  after  the  rate  of  and  in  proportion  to  the  annual  sum  of 
£  for.every  <f  1000,  and  so  in  proportion  to  any  less  sum 

tlian  <£  1000,  which  shall  be  so  paid  to  them  the  said  trustees  or  trus- 
tee as  aforesaid ;  (so  nevertheless  that  the  said  yearly  rent-charge  or 
animal  sum,  or  yearly  rent-charges  or  annual  sums,  do  not,  after  the 
rate  or  proportion  aforesaid,  exceed  the  amount  or  annual  sum  of 
£  in  the  whole,  free  and  clear  of  and  from  all  taxes,  charges, 

and  deductions  whatsoever,  parliamentary  or  otherwise,)  to  be  issuing, 
growing  payable,  had,  received,  and  taken  out  of  and  from,  and  made 
chargeable  and  charged  upon  all  and  singular  the  messuages,  lands, 
tenements,  hereditaments,  and  premises  so  limited  [or  devised]  to  him 
the  said  (intended  husband)  for  his  life,  in  or  by  the  said  in  part  re- 
cited indenture  [or  will]  of  the  said  (settler)  as  aforesaid,  with  their 
and  every  of  their  rights,  members,  and  appurtenants,  together  with 
such  term  of  years  to  be  created  and  vested  in  the  said  trustees  or  trus- 
tee, and  with  such  powers  of  entry,  receipt  of  rents,  and  other  powers 
and  remedies  for  securing  the  payment  thereof,  as  the  counsel  of  the 
law  of  the  said  trustees  or  trustee  shall  reasonably  require  or  advise. 
And  he  the  said  (intended  husband)^  so  far  as  he  can  or  lawftilly  Conditional  ap- 
may.  Doth  by  these  presents,  so  executed  and  attested  as  aforesaid,  busbandof  the 
direct,  limit,  and  appoint,  that  upon  and  immediately  after  the  said  r«n^J»*'K«' 
som  or  portion  of  £  or  any  part  thereof,  or  any  other  sum 

or  sums  not  exceeding  the  sum  of  £  in  the  whole,  shall 

liave  been  paid  to  or  received  by  them  the  said  (trustees)  or  the 
survivor  of  them,  or  the  executors  or  admlmstrators  of  the  survivor, 
or  their  or  his  assigns,  or  other  the  trustees  or  trustee  for  the  time 
being  of  these  presents,  or  which  they  or  he  shall  under  or  by  virtue  of 
the  said  indenture  [or  will]  or  otherwise  be  entitled  to  in  the  lifetime  of 
him  the  said  (intended  husband),  all  and  singular  the  said  messuages, 
^ds,  tenements,  hereditaments,  and  premises  shall  thenceforth  and 
unmediately  thereafter  stand  and  be  charged  and  chargeable  with  the 
payment  of  such  annual  sum  or  yearly  rent-charge  a»  shall  be  in  the 
proportion  and  aft;er  the  rate  of  the  annual  sum  of  £  for 

every  ^1000  which  shall  be  so  paid  or  to  which  the  said  trus- 
tees or  trustee  shall  so  become  entitled  to  receive,  and  so  in  propor^ 


390 


PREC£D£i<fT3  IK 


[class  DL 


'GOfftHANTi. 

.  i... 

Jomlure 
(rent-charge). 


«    To  hold  to  wife 
for  life. 


Jointure  to  be 
payable  quar- 
terly. 


Power  of 
distresf. 


tion  for  sny  less  sum  tlian  <£10(X>,  until  such  grant,  fimitation,  or 
appointment  of  the  same  shall  be  made  thereof  in  pursuance  of 
these  presents,  and  that  as  fiilly  and  effectually  to  all  intaits  and 
purposes  whatsoever,  so  far  as  the  rules  of  law  or  of  equity  will  pennit, 
as  if  such  grant,  limitation,  or  appointment  had  been  actually  made 
and  perfected,  To  have,  hold,  receive,  perceive,  take,  and  enjoy  the 
said  annual  sum  or  yearly  rent-charge  of  <f  ,  or  other 

yearly  rent-charge  or  rent-charges,  or  annual  sum  or  annual  sums  so 
granted,  limited,  and  appointed,  or  intended  to  be  granted,  limited, 
and  appointed,  and  hereby  charged  or  chargeable  as  aforesaid,  mito 
and  to  the  use  of  the  said  {intended  wife)  and  her  assigns,  from  and 
immediately  after  the  decease  of  the  said  (intended  husband)^  for  and 
during  the  term  of  her  natural  life,  fer  or  in  nature  of  a  jointm^; 
and  which  said  yearly  rent-charge  or  annual  sum,  or  yearly  rent- 
chains  or  annual  sums,  if  the  same  shall  amount  to  the  clear  yearly 
sum  of  JP  ,  shall  be  in  lieu,  recompense,  and  full  bar 

and  satisfaction  of  and  for  all  dower,  thirds  or  freebench  which 
she  the  said  {intended  tcife)  shall  or  may  be  entitled  to  or  might 
have,  claim,  challenge,  or  demand  of,  in,  to,  or  out  of  all  or  any  of  the 
manors,  messuages,  lands,  tenements,  or  hereditaments  whereof  or 
whereto  the  said  {intended  htiaband)  shall  be  seised  or  possessed  fer 
any  estate  of  inheritance  during  the  said  intended  coverture ;  but  in 
case  a  less  yearly  rent-charge  or  annual  sum,  or  yearly  rent-charges  or 
annual  sums  in  the  whole  shall  not  amount  to  the  clear  yearly  sum 
of  £  then  the  same  shall  be  in  lieu,  recompense,  and  satis- 

faction of  such  dower,  thirds  or  free  benefit  to  such  extent,  and  in 
such  ratio  and  proportion  only  as  the  clear  yearly  sum  so  to  be 
granted,  limited,  appointed,  and  charged,  shall  bear  to  the  annual  sum 
of  £  and  no  fiurther  or  otherwise.    And  it  is  hereby  further 

covenanted,  agreed,  limited  and  appointed  in  the  manner  aforesaid, 
that  all  and  every  the  said  yearly  rent-charge  or  annual  sum,  or  yearly 
rent-charges  or  annual  sums  respectively  to  be  paid  and  payable  to 
her  the  said  {intended  wife)  and  her  assigns  shall  be  paid  and  pay- 
able yearly  and  every  year  by  quarterly  pajrments,  at  the  four  most 
usual  days  of  payment  in  the  year,  (that  is  to  say)  on  the  twaity- 
fifrh  day  of  March,  &c.  and  the  first  payment  thereof  begin  and 
be  made  on  such  of  the  same  days  as  shall  first  or  next  happen 
afler  the  decease  of  the  said  {intended  husband).  And  further  that 
in  case  any  quarterly  payments  of  the  said  annual  sum  or  yearly  rent- 
charge,  or  annual  sums  or  yearly  rent-charges  or  any  part  of  such 
quarterly  payments  thereof  shall  be  behind' or  unpaid  by  the  space  of 
fourteen  dajs  next  after  any  of  the  said  days  for  payment  whereon 
the  same  ought  to  be  paid  as  afbresaid,  then  and  in  such  case,  and 
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wlien  and  so  often  as  the  same  shall  happen,  she  the  said  (intended    ^"'^^'"^'^^ 
wife)  and  her  assigns  shall  be  given  and  in  the  mean  time  shall  hare       Johtture 
and  possess  good  right,  fiill  power,  &c.  [to  enter  and  distrain  (1)].     *^^"^^^ 
Ako  in  case  any  quarterly  payment  of  the  said  annual  sum  or  Power  of  entry, 
yearly  rent-charge,  or  annual  sums  or  yearly  rent-charges,  or  any 
part  of  such  quarterly  payments  shall  be  behind  and  impaid  by  the 
space  of  twenty-eight  days  next  after  any  of  the  said  days  of  pay- 
ment whereon  the  same  ought  to  be  paid  as  aforesaid,  then  and  in  such 
case,  and  when  and  so  often  aa  the  same  shall  happen,  she  the  said 
(Mended  wife)  and  her  assigns  shall  be  given  and  in  the  mean  time 
sliall  have  and  possess  good  right,  ftdl  power,  &c.  [to  enter  cmd  re^ 
cme  the  rents^  &c.  &c.  (2)].    [And,  &c.  (3)]    And  this  Ikden-    fusthee 
TUKE  FUETHEE  WITNESSETH,  and  it  is  hereby  declared  and  ainreed    "^^^NEsa. 

^  Settlemeqt  of 

"  "  wife*!  fortune. 

1)  See  ante.  Vol.  I.  p.  314. 

|2i  See  ibid,  et  seq> 

,S}  If  the  lady  have  a  vested  or  assignable  interest  in  her  fortune  or  Assignment  of 
portion  payable  at  a  future  time  it  may  be  here  assigned,  as,  wife's  portion. 

''And  this  Indentube  fuethee  witnesseth,  that  in  con« 
^deration  of  the  covenants  and  assurances  hereinbefore  contained  by 
md  on  the  part  of  the  said  (intended  husband),  she  the  said  (in» 
tended  wife),  with  the  consent  and  approbation  of  the  said  (intended 
hu^nd)j  testified  by  his  signing  and  sealing  these  present.  Hath 
Wgained,  sold,  assigned,  transferred,  and  set  over,  and  by  these 
presents  Doth  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  . 
^i  (trustees),  their  executors,  administrators,  and  ass^s,  all  that 
pnncipal  sum  of  £  bequeathed,  &c.  [as  the  case  may  be"] 

and  to  which  she  the  said  (intended  wife)  will  be  entitled  to  receive 
IB  possession  upon  and  afWr  the  decease  of  E.  F.,  or  which  shall  be 
sooner  paid  or  payable,  and  aU  interest  to  become  due  for  or  in  re- 
spect of  the  same  or  any  part  thereof,  and  all  the  right,  title,  interest, 
property,  daim,  and  demand  whatsoever  of  her  the  said  (intended 
^!^)  of)  in,  and  to  the  same.  To  have,  hold,  receive,  and  take  the 
>ud  sum  of  £  ,  and  all  and  singular  or  any  otl&er  the  snm' 

or  sums  hereby  assigned  or  intended  so  to  be,  and  all  remedies  and 
iQeans  for  receiving  and  recovering  the  same  imto  and  by  them  the 
said  (trustees),  their  executors,  administrators,  and  assigns,  but 
nevertheless  upon  and  for  the  trusts,  intents,  and  purposes,  and 
^h,  under,  and  subject  to  the  provisoes,  declarations,  and  agree- 
^nts  hereinafter  declared  or  expressed  concerning  the  same.  Akd 
for  the  better  enabling  them  the  said  (trustees)  to  receive  the  said 
^^,  she  the  said  (intended  wife)  hath  made,  ordained,  constituted, 
^d  a^x>inted,  and  by  these  presents  doth  make,  &c.  [power  of 
^^^torney,  as  ante^  Vol.  I.  p.  284.] 
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by  and  between  all  and  every  the  parties  hereto,  so  far  as  they  are 
iftv^^^^ge).'  J^spectively  interested,  that  they  the  said  {trustees)  and  the  sur- 

vivor  of  them,  and  the  executors  or  administrators  of  such  suryivor, 

and  their  or  his  assigns,  and  all  and  every  the  trustees  or  trustee 
who  shall  succeed  them  or  either  of  them  in  the  trusts  of  these 
presents,  in  pursuance  of  the  proviso  hereinafter  contained  or  other- 
wise howsoever,  shall  stand  possessed  of  and  interested  in  all  and 
every  the  sum  or  sums  of  money  which  shall  be  to  them  or  either 
of  them  paid  for  or  on  behalf  of  the  said  (intended  wife),  as  or  for 
her  fortune  or  portion,  or  as  or  for  part  thereof  as  aforesaid,  not  ex- 
ceeding the  sum  of  £  ,  upon  and  for  the  trusts,  intents, 
and  purposes  next  hereinafter  declared  or  expressed  concerning  the 

Upon  tnift         same,  (that  is  to  say),  upon  tbust  as  and  when  or  as  soon  as  con- 
''J^'"  "         veniently  may  be  after  the  said  (intended  husband)  shall  effectually 
grant,  limit,  and  appoint  such  dear  yearly  rent-charge,  or  annual 
sum  as  hereinbefore  is  mentioned,  after  the  rate  and  to  the  amount 
of  the  annual  sum  of  e^  for  every  «£^1000  thereof,  to  and 

for  the  use  of  the  said  (intended  wife),  his  said  intended  wife,  by 
way  of  jointure,  during  the  term  of  her  natural  life  in  the  event  of 
her'surviving,  according  to  the  true  intent  and  meaning  of  the  oove- 

fcr  biuband  for    nant  or  agreement  hereinbefore  contained  in  that  behalf,  then  uron 

TRUST,  that  they  the  said  (trustees),  and  the  survivor  of  them,  his 
executors  and  administrators,  and  their  and  his  assigns,  or  other  the 
trustees  or  trustee  aforesaid,  do  and  shall  lay  out  and  invest  the  same, 
or  so  much  thereof  for  or  in  lieu  or  consideration  whereof  such  yearly 
rent-charge  .or  annual  sum,  or  yearly  rent-charges  or  annual  sums 
as  aforesaid  shall  at  any  one  time,  and  from  time  to  tim^  be  granted 
in  the  pvirchase  of  three  per  cent.  Consolidated  Bank  Annuities,  or 
other  Bank  Annuities^  or  invest  the  same  upon  mortgage,  or  such 
other  real  or  Government  seciunties  at  interest,  as  the  said  (in- 
tended husband)  shall,  by  any  writing  imder  his  hand,  direct  or 
require,  in  the  names  or  name  of  them  the  said  trustees  or  trustee, 
with  ftill  power  and  authority,  for  them  or  him  from  time  to  time, 
at  or  by  the  request  or  direction  of  him  the  said  (intended  hus- 
band), to  be  testified  as  aforesaid,  to  alter,  change,  and  vary  the 
same  as  he  shall  think  proper,  and  do  and  shall  stand  possessed 
of,  and  interested  in  the  stock,  funds,  and  securities  in  or  upon  which 
the  same  shall,  for  the  time  being,  be  laid  out  of  invested,  and 
also  of  and  in  all  and  every  the  said  sum  or  sums  until  the  same 
shall  be  so  laid  out  or  invested,  ik  trust  to  pay,  or  cause  to  be 
paid,  the  interests,  dividends,  and  annual  and  other  prooeeds  there- 
of, from  time  to  time,  as  and  when  the  same  shall  be  paid  or  payaUe 
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picnnit  and  empower  him  and  them  to  receive  the  same  for  and    /rmt^hmL). 

during  the  term  of  his  natural  life  to  and  for  his  and  their  own  pro-  7 

per  use  and  benefit,  or  pay  or  cause  to  be  paid  the  same,  or  any 
part  thereof,  to  such  person  or  persons  as  he  or  they  by  any  writing 
under  his  or  their  hand  or  hands  «hall  from  time  to  time  direct  or 
appoint  to  receive  the  same.    And  from  -and  immediately  after  the  ^^J^arrfage.^  *^ 
decease  of  the  said  (intended  httsband),  it  is  hereby  agreed  and  de- 
clared, that  they  the  said  (trustees)^  and- the  survivor  of  them,  and 
the  executors  and  administrators  of  the  survivor  of  them,  and  their 
and  his  assigns,  shall  stand  possessed  of  and  interested  in  the  same 
stocks,  monies,  fimds,  and  securities,  and  the  accumulating  interest, 
iticome,  and  proceeds  thereof.  In  tbust  for  all  and  every  the  child  and 
children,  [in  sicch  proportions  as  husband  and  wife  shall  appoint^ 
Of  otherwise  as  may  bp  agreed^  with  powers  of  maintenance^  ad- 
tangementj  &c.].(l)     Peovided  also,  and  it  is  hereby  agreed  and  ^a^^*  ^ 
declared  by  and  between  the  parties  to  these  presents,  that  in  case 
there  shall  be  no  child  of  the  said  (intended  wife)  by  the  said  (in- 
tended  htMband),  other  than  an  eldest  or  only  son,  or  there  being 
such,  if  every  son  shall  depart  this  life  under  the  age  of  twenty-one 
years,  and  every  daughter  shall  depart  this  life  under  that  age,  and 
unmarried,  then,   and  in  such  case,  they   the    said  trustees  and 
trustee,  from  and  after  the  decease  of  the  said  (intended  husband) 
shall  stand  possessed  of  and  interiested  in  all  and  every  the  said  trust- 
monies,  funds,  and  securities,  so  to  be  invested  for  the  benefit  of  the 
said  (intended  wife)  as  aforesaid,  and  the  accumulated  interest  and 
proceeds  thereof;   and  also   (whether  there  be  any  such  children  Astowife't 
or  child  or  not),  do  and  shall  stand  possessed  of  and  interested  in  ^vea^um^and 
all  and  every  such  sum  and  sums  as  the  laid  (intended  wife)  shall  "  ^®  so  much  of 
have  or  be  entitled  to  as  her  portion  or  fortune,  beyond  the  sum  of  no  jointure  shall 
£  ,  and  also  such  less  or  other  sum  and  sums  in  lieu  and  t^emaaeto wife's 

'     ^  %  appointment* 

in  consideration  whereof  no  such  yearly  rent-charge  or  annual  sum 
shall  be  granted  by  the  said  (intended  husband)  as  aforesaid,  in 
T&usT  for  such  person  and  persons,  to  and  for  such  ends,  intents,  and 
purposes,  and  in  such  manner  as  she  the  said  (irUended  wife)  alone, 
and  notwithstanding  her  coverture,  by  any  deed  or  instrument  in 
writing,  to  be  sealed  and  delivered  by  her  in  the  presence  of  and  at- 
tested by  two  or  more  credible  witnesses,  or  by  her  last  will  and  tes- 
tament in  writing,  or  any  writing  in  the  nature,  thereof,  or  purport- 


(1)  See  ante^  Mod.Paec.  Vol.  VII.  No,  II.  Sd  ed. 
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1^  ing  to  be  such,  or  any  codicil  or  codicQfi,  thereto,  to  be  reipectiTely 


Jomiure       ginned  and  published  by  her  in  the  presence  of,  and  attested  by 

(rent'Charge),       ^  «      •  in     t«  •  ^  j* 

the  like  number  of  witnesses,  shall  direct  or  appomt,  and  for  want 


of,  or  in  default  of  such  direction  or  appointment,  and  as  to  so  mudi 
of  the  said  monies,  funds,  securities,  and  premises  whereof  no  com- 
plete direction  or  appointment  shall  have  been  made  in  teust  for 
her  the  said  (intended  wife)^  if  living,  and  if  not,  then  In  teust 
for  her  next  of  kin,  under  and  according  to  the  statutes  f<Nr  the  dis- 
tribution of  intestates^  estates,  and  as  if  she  the  said  {intended  wife) 
fubthee     had  departed  this  life  unmarried  and  intestate.     And  this  Inden- 
wiTNEss.     TURE  ALgo  WITNESSETH,  that  it  has  been  and  is  hereby  declared 
pvqthenaiia,      and  agreed  by  and  between  the  parties  hereto,  and  the  said  {intended 
^*  ht^hand)  doth  hereby  for  himself^  his  heirs,  executors  and  adminis- 

trators, further  covenant,  promise  and  agree  to  and  with  the  said 
^       {trustees^  their  executors,  administrators,  and  assigns,  that  he  the 
said  {intended  husband)  shall  and  will  permit  the  said  {intended 
wife)  at  all  times  during  the  said  intended  coverture,  to  have,  receive^ 
and  enjoy  all  and  every  her  trinkets  and  paraphernalia,  for  her  own 
Future  property  separate  use  and  benefit :  And  moreover,  that  in  case  the  said  (m- 
•t  her^dLpoaa).    ^^^^^ed  huaband)  at  any  time  during  the  said  intended  coverture,  shall 

become,or  in  case  these  presents  had  not  been  made,  would  have  become 
entitled  to  in  her  right  or  interested  in  any  real  or  personal  estate  which 
already  hath  or  have  descended  or  come,  or  which  hereafter  shall  or 
may  descend  or  come  to  the  said  {intended  tDife)^  he  the  said  (tn- 
^  tended  hueband),  his  heii:s,  executors  and  administrators  shall  and 
will  permit  and  suffer  the  same  to  be  and  remain  at  the  entire  dis- 
posal of  the  said  {intended  wife)y  either  for  her  own  use,  or  for  the 
use  of  any  other  person  or  persons  to  whom  she  shall  in  writing 
under  her  hand  appoint  the  same,  and  his,  her  and  their  heirs,  exe- 
cutors, and  administrators;  and  for  the  better  eflecting  the  said  por- 
Andhodwaa  to  pose,  he  the  said  {intended  kusband)^  his  heirs,  executors  and  ad- 

ministrators  shall  and  will  join  with  the  said  {intended  wife)^  in 
conveying,  assigning  and  assuring  the  same  and  eveiy  or  any  part 
thereof  unto  her  or  them  acccnrdingly ;  and  in  the  mean  time,  and  undl 
such  conveyance,  assignment  or  assurance  shall  be  made  and  per- 
fected, the  same  shall  be  by  her  and  them  had,  holden  and  enjoyed, 
independently  of  him  die  said  {jmtended  hurinrnd),  his  heirs,  ex- 
ecutors and  administrators,  and  without  the  same  being  subject  or  lia- 
ble to  his  control,  debts  or  engagements,  and  the  receipt  and  receipta 
of  the  said  {intended  tvife),  alone  or  of  her  assigns  or  appointees, 
shall  from  time  to  time,  notwithstanding  her  coverture,  be  a  good  and 
sufficient  disdiarge  for  the  same,  and  the  rentSi  issues  and  profiu. 
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interest,  dividends  and  income  thereof.     Pbovided  always,  and  it 
is  hereby  declared  and  agreed  by  and  between  the  parties  to  these       J<»niure 
presents,  that  nothing  herein  contained  shall,  in  defaidt  of  such  rent-  - — '- — — - 
charge,  or  dear  annual  sum  as  aforesaid  being  settled  or  assured  upon  foSSoJJy  to«- 
€fr  to  the  use  of  the  said  (intended  toife)  forlier  jointure,  as  herein-  teot  of  jointure. 
before  mentioned,  in  any  way  or  manner  prejudice  or  affect  the  right 
of  or  title  to  dower  of  her  the  said  (intended  fvife)j  of  or  in  the  lands, 
tenements,  and  hereditaments  of  the  said  (intended  husband),  or  her 
share  or  interest  in  his  personal  estate,  under  or  by  virtue  of  the 
statutes  of  distribution;  and  in  case  any  such  rent-charge  or  rents- 
charge,  or  annual  sum  or  sums,  being  so  settled,  but  which  shall 
not  amount  to  the  dear  annual  sum  of  £  ,  then  and 

in  such  case  the  same  shall  prejudice  and  affect  such  right  or  title  of 
her  the  said  (intended  wife)  to  the  extent  or  amount  only  thereof,  ac- 
cording totherado  or  proportionhereinbefore  mentioned  in  that  behalf, 
and  not  further  or  otherwise.     And  moreover  that  he  the  said  HiuUnd  wfll^ 
(intended  htisband),  his  executors  or  administrators,  shall  not  be  en-  property  beyond 
titled  to,  nor  shall  or  will  daim  any  greater  or  other  part  of  the  said  *'*^*  ©'joint- 
sum  of  ^     ,  or  other  portion  or  fortune  of  the  said  (intended  tvife), 
than  so  much  for,  in  lieu  or  in  consideration  of  which  he  shall  have 
previously  well  and  effectuaUy  granted  and  charged  such  clear  yearly 
rent-charge,  or  dear  yearly  rents-diarge  as  aforesaid.    And  the  said  CoTenanthut. 
(intended  husband)  for  himself,  his  heirs,  executors  and  administra-  Umbered! 
tors,  doth  hereby  further  covenant  and  declare  with  and  to  the  said 
(trustees),  their  executors,  administrators  and  assigns,  that  he  the 
said  (intended  hu,sband)  hath  not  at  any  time  heretofore  made,  done 
or  executed,  nor  shall  nor  will  at  any  time  hereafter  (in  case  the  said 
intended  marriage  shall  take  effect)  make,  do  or  execute,  or  cause  or 
procure  to  be  made,  done  or  executed,  any  act,  deed,  matter  or  thing 
whereby  or  through,  or  by  means  of  which  he  hath  been  or  shall  or 
may  be  prevented  or  hindered  from  granting,  limiting^  appointing 
and  assmring  the  yearly  rent-charge  or  annual  sum,  or  yearly  rents- 
charge  or  annuid  sums  hereby  covenanted  or  agreed,  cft  intended 
to  be  limits,  appointed  and  assured  to  or  for  the  said  (intended 
toife)  in  the  manner  hereinbefore  mentioned  according  to  the  true 
intent  and  meaning  of  these  pres^its :  Aif  d  further  that  he  the  said  Further  ump- 
(iniended  husband),  and  all  and  every  person  and  persons,  at  any  '' 
time  hereafter  claiming  from,  through,  under  or  in  trust  for  him,  as 
to,  or  in  respect  of  the  messuages,  farms,  land^,  and  hereditaments 
8o  hereby  or  intended  to  be  hereby  charged  with  the  payment  of 
the  same  yearly  rent-charge  or  annual  sum,  or  yearly  rents-charge 
or  ammal  sums  aforesaid,  shall  and  will,  whenever  thereunto  lawfully 
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COTSNANTS. 

Jointure 
(rerU'Charge). 


Partial  jointure 
not  to  prejudice 
subsequent  aug- 
mentation. 


Power  of 
changing 
securitiei* 


Power  to  ap- 
point new  trus- 
tees. 


OT   equitably  required,  make,   do,    execute,    and  perfect    all   and 
every  or  any  such  further  or  other  act,  deed,  matter  or  thing  what- 
soever, in  confirmation  of  these  presents  and  the  true  intent  and 
meaning  thereof,   as  the  trustees  or  trustee  hereof,  for  the  time 
being,  or  as  she  the  said  (intended  tmfe)^  or  her  or  their  counsel  in 
the  law,  bjeing  of  the  degree  of  a  barrister,  shall- lawfully  or  reason- 
ably require  or  advise :  Provided  always,  that  the  grant,  limita- 
tion or  appointment  of  such  jointure  or  jointures,  or  rent-charge  or 
rents-charge  by  way  of  jointure,  as  hereinbefore  is  mentioned  to  be 
made  at  any  one  or  more  time  or  times  by  the  said  (intended  husband)^ 
shall  not  be  construed  to  hinder  or  prevent  him  at  any  time  or  times 
thereafter,  from  granting,  limiting  or  appointing  any  ftu-ther  or  other 
yearly  rent-charge  or  annual   sum,  or  yearly  rents-charge  or  an- 
nual sums,  to  the  use  of  the  said  (intended  wife)  and  her  assigns, 
by  way  of  jointure,  pursuant  to  the  hereinbefore   recited  power,  or 
other  the  power  or  authority  enabling  him  thereunto.     Provided 
ALWAYS,  and  it  is  hereby  further  declared  and  agreed  by  and  between 
the  parties  hereto,  that  it  shall  be  lawful  for  the  said  (trustees)  and 
the  survivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  and  their  or  his  assigns,  at  any  time  or  times,  and  from 
time  to  time,  with  the  approbation  or  consent  of  the  said  (intended 
husband),  during  his  life,  and    of  the  said  (intended  taife)  after 
his  decease,   in  case  she  should   survive  him,  to  be  signified  by 
some  writing  under  his  or  her  hand,  and  after  the  decease  of  the  sur- 
vivor of  them  at  or  by  the  proper  authority  or  sole  discretion  of  the 
said  trustees  or  trustee,  during  the  minority  of  any  child  or  children 
of  the  said  marriage  entitled  under  or  by  virtue  of  the  trusts  afore- 
said  to  any  of  the  said   monies,  funds  or  securities,  to  transfer, 
change  or  vary  the  same  monies,  funds  and  securities,  or  any  of  them 
or  any  part  thereof  as  and  when  the  same  shall  be  deemed  expedient, 
so   that  aU  and    every  the  said  new    funds    and  securities,   and 
the  dividends,  interests  and  proceeds  thereof,  shall  at  all  times  be 
upon,  under  and  subject  to  such  and  the  same  trusts,  powers,  dedar- 
rations  and  agreements,  and  for  the  same  ends  and  purposes,  as  are 
hereinbefore  declared  or  expressed  of  or  concerning  the  former 
funds    or  securities,  or  such  and  so  many  of  them  as  shall  firom 
time  to  time  be  existing  or  capable  of  taking  eflPect:   Provided 
ALWAYS,  and  it  is  hereby  agreed  and  declared  by  and  between  the 
parties  to  these  presents,  that  if  the  said  (trustees)  or  either  of 
them,  or  any  future  trustees  or  trustee  to  be  appointed  in  pursuance 
hereof,  shall  happen  to  depart  this  life  or  be  desirous  to  be  dis- 
charged from  the  trusts  hereby  in  him  or  them  reposed,  at  any 
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time  or  times  before  the  same  shall  take  effect,  or  shall  be  Ailly 
performed  or  otherwise  determined,  then,  and  in  every  such  case, 
it  shall  be  lawful  for  the  said  {ititend^d  tvife),  if  such  vacancy 
in  the  said  trusteeship  shall  happen  during  her  life-time,  by  any 
writing  under  her  hand,  notwithstanding  her  coverture,  and  if  the 
said  (intended  wife)  shall  have  departed  this  life,  then  for  the  said 
(intended  htuhand)^  if  living,  and  after  the  decease  of  the  survivor 
of  them,  for  the  surviving  or  continuing  trustees  or  trustee,  or  the 
executors  or  administrators  of  the  survivor  of  them,  under  their  or 
his  hands  or  hand,  to  nominate  any  other  person  or  persons  to  be  and 
act  as  trustees  or  trustee  in  the  room  of  him  or  them  so  departing 
this  life  or  desiring  to  be  discharged  from  the  said  trusts,  and  so 
irom  time  to  time,  when  and  as  often  as  any  such  vacancy  shall 
happen,  and  upon  every  such  appointment  all  and  singular  the  said 
trust-monies,    funds,   and  securities,    or  so  much  and  such  parts 
thereof  as  shall  not  have  been  previously  disposed  of  under  or  by 
vhtue  of  the  said  trusts,  shall  immediately  thereafter  be  so  assigned, 
transferred  and  assured,  as  that  the  same  may  be  vested  kn  the  sur- 
viving or  continuing  trustee,   together  with  such  newly  appointed 
trustee  or  trustees,  or  in  such  newly  appointed  trustees  alone,  as  the 
case  may  require,  as  of  or  for  the  same  or  like  estate  and  interest, 
and  for  and  upon  the  same  or  like  trusts,  intents,  and  purposes,  and 
with,  under  and  subject  to  the  same  or  like  power  and  authorities  as 
are  hereinbefore  declared  or  expressed  concerning  the  same  monies, 
funds,  and  securities,  or  such  of  them  as  shall  be  then  subsisting  or 
capable  of  taking  effect :  Provided  also,  [ustuil  clatcse  of  indern^ 
nity  to  the  trustees]  (1).     IN  WITNESS,  &c. 


COTZVAICTS. 

Jointvre 
(rent-charge). 


(1 )  See  ante,  Mod.  Prec.  Vol.  VII.  p.  389.  3d  ed. 
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*Deed  of  Covenant  to  procure  an  Outstanding  Term  to  be  tu- 

signed  (1). 


Rccilals. 


WITNESS. 
CoTenant  to 
procure  asago- 
tnent. 


This  Indenture  made  the  day  of  in  the  year  of 

our  Lord  18  .  Between  the  (vendor  or  other  grantor  of  the 
inheritance)  of,  &c.  of  the  one  part,  and  the  (purchaeer  or  other 
grantee)  of,  &c.  of  the  other  part.  Wbekeas,  &c.  [recite  the  deed 
by  which  the  inheritance  was  conveyed^  and  the  term  created.] 
And  whebeas  the  trusts  of  the  said  term  of  years,  created  or 

raised  by  the  said  in  part  recited  indenture  of  ,  have  long  smce 
been  folly  executed  or  otherwise  satisfied ;  And  whe&eas  on  the 
treaty  for  the  said  purchase  [or  loan,  grant,  or  othertdse  as  the  case 
may  be,']  it  was  agreed  that  the  residue  of  the  said  term  ahould  be 
assigned  to  a  trustee  for  the  said  (grantee) ;  but  the  said  (gratitor) 
being  unable  at  present  to  ascertain  in  whom  the  same  is  now 
vested,  the  said  (grantee)  has  agreed  to  accept  of  such  covenant 
for  the  future  assignment  thereof,  as  hereinafter  is  expressed.  Now 
THIS  Indenture  witnesseth,  that  for  the  considerations  in  the 
said  in  part  recited  indenture  of  release  expressed,  the  said  (grantor), 
for  himself,  his  heirs,  executors  and  administrators,  doth  here- 
by covenant,  promise  and  agree  with  and  to  the  said  (grantee), 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  said 
(grantor),  his  heirs,  executors  or  administrators,  shall  and  will  st 
his  and  their  own  proper  expense,  within  the  space  of 
calendar  months  next  after  the  date  of  these  presents,  or  as  soon 


(1 )  A  covenant  for  this  purpose,  and  for  remedying  other  defects  or 
supposed  defects  in  a  title,  are  often  inserted  in  the  conveyance  of  the 
premises  to  which  such  defect  belongs ;  but  this  should  never  be  done 
where  it  can  be  avoided,  see  aniCt  Mod.  Pbec.  Vol.  I.  p.  401,  n.  (1), 
Sd  ed.  as  it  necessarily  exposes  upon  the  title  a  stmn  which  in  the  opinion 
of  a  future  purchaser  or  other,  transferree  may  or  may  not  be  delible, 
as  it  follows  that  a  deed  of  this  kind  ought  not  to  be  made  by  indorsement 
on  the  conveyance    See  also  anttf  Mod.  Paxc  Vol.  I.  p.  4fS0. 
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thereafter  as  is  or  shaH  be  practicable,  cause  and  procure  the  residue 
which  shall  be  then  to  come  and  unexpired  by  effluxion  of  time  of   .    .  ^ 

the  said  term  of  years  raised  or  created  in  or  by  the  herein-        term). 

before  in  part  recited  indenture  mentioned  to  bear  date  on  or  about  — -~~ 
the  day  of  ,  in  aU  and  singular  or  so  much  and  such  parts 
of  the  premises  therein  comprised,  as  are  hereinbefore  granted  and 
released,  or  otherwise  assured  or  intended  so  to  be,  to  be  legally  and 
effectually  assigned  by  the  person  or  persons  in  whom  the  same  residue 
shall  be  or  appear  to  be  vested  or  resident,  unto  or  otherwise  vested  in, 
him  the  said  {grantee)j  his  heirs  and  assigns,  or  unto  such  other 
person  or  persons,  and  for  such  ends  and  purposes  as  he  or  they 
shall  lawfiilly  and  reasonably  direct  or  require  concerning  the  same : 
And  that  in  the  mean  time,  and  until  such  assignment  shall  be  made  In  mean  time 
and  perfected,  the  person  or  persons  in  whom  the  residue  for  the  J|2^^^ 
time  bemg  of  the  said  term  shall  or  may  be  vested,  shaU  for  and 
during  all  the  now  and  then  residue  thereof,  stand  and  be  possessed 
of  and  interested  in  so  much  and  such  parts  of  the  premises  therein 
comprised  as  are  hereinbefore  granted  and  released,  or  otherwise 
assured  as  aforesaid,  in  trust  for  the  said  (grantee)^  his  heirs  an4 
assigns,  [if  a  mortgage  add^  subject  only  nevertheless  to  such  or  the 
like  equity  of  redemption  in  or  concerning  the  premises  as  in  or  by 
the  said  in  part  recited  indenture  of  release  is  declared  or  expressed 
concerning  the  same,]  and  to  be  assigned  and  disposed  of  as  he  or 
they  shaU  direct  or  appoint,  and  in  the  mean  time,  and  until  such 
direction  or  appointment  shall  be  made,  in  trust  to  attend  the  rever- 
sion and  inheritance  of  the  said  premises  expectant  upon  the  deter- 
mination of  the  said  term,  in  order  to  protect  the  same  firom  all  mesne 
charges  and  incumbrances  if  any  such  there  be,  and  upon  or  for  no 
other  trust,  intent  or  purpose  whatsoever.  And  further,  that  in  case  Adminutndoa 
no  such  assignment  as  aforesaid  can  be  obtained  within  the  said  ^  ^™* 
space  of  calendar  months,  he  the  said  {grantee)^  his  heirs 

or  assigns,  shall  or  lawfully  may  obtain  letters  of  administration  of 
or  to  the  said  term,  for  the  then  residue  thereof  to  be  granted  to  him 
or  them,  or  to  such  person  or  persons,  and  for  such  ends  and  pur- 
poses as  aforesaid,  at  the  cost  and  expence  in  all  things  of  him  the 
said  {grantee)  J  his  heirs  or  assigns,  which  he  or  they  shall  and  will 
well  and  truly  pay  or  cause  to  be  paid  within  the  space  of 
next  after  demand  shall  be  to  him  or  them  made  thereof  (1).  IN 
WITNESS,  &c. 


(1)  Here  may  be  added  a  clause  of  indemnity  as  poit.  p.  407;  n.  (!}•     indannity. 


COTJEMAIfTS. 

Procure 
{conaeyance''of 
fie). 
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No.  CCCXVII. 

^Deed  of  Covenant  to  procure-  a  conveyance  of  an  Outstanding 

Legal  Fee  (1). 


Recitals. 


WITNESS. 
Covenant  to 
procure  the  fee. 


This  Indenture  made  the  day  of  in  the 

year  of  our  Lord  18  Between  (the  vendor  or  other  grantor 
of  the  inheritance)  of,  &c.  of  the  one  part,  and  the  {purchaser  or 
other  grantee)-  of,  &c.  of  the  other  part.  Whereas,  &c.  [recite 
the  deduction  of  the  legal  estate  into  the  person  to  whem  it 
has  been  lastly  traced^  and  the  conveyance  of  the  equitable  inheri- 
tance to  the  present  purchaser  or  other  grantee.']  And  whereas 
the  heir  at  law  of  the  said  (fast  legal  possessor)  in  and  to  whom 
the  legal  estate  in  fee  of  or  in  the  said  hereditaments  was  so  conveyed 
or  vested  as  aforesaid,  cannot  at  present  be  ascertained,  and  the  said 
{vendor  or  other  grantor)  -hath  agreed  to  enter  into,  and  the  said 
{purchaser  or  other  grantee)  to  accept  of  such  a  covenant  for  getting 
in  the  same  as  hereinafter  is  expressed.  Now  this  Indenture 
WITNESSETH,  that  in  pursuance  of  the  said  agreement,  and  for  the 
considerations  in  the  said  lastly  in  part  recited  indenture  mentioned, 
He  the  said  {grantor)  Doth  hereby  for  himself,  his  heirs,  exe- 
cutors and  administrators^  covenant,  promise  and  agree,  with  and  to 
the  said  {grantee)^  his  heirs  and  assigns,  that  he  the  said  {grantor) 
his  heirs,  executors  or  administrators,  shall  and  will  within  the  space 
of  calendar  months  from  the  day  of  the  date  of  these  presents, 

at  his  or  their  own  proper  costs  and  charges,  cause  and  procure  the 
person  and  persons  in  whom,  as  heir  or  heiresses  at  law  of  the 
said  {testator)  deceased  or  otherwise,  the  legal  estate  of  or  in 
the  hereditaments  hereinbefore  granted  and  released,  or  otherwise 
assured  or  intended  so  to  be,  now  is  or  shall  then  be  vested,  to  con- 


(1)  See  an^f,  p.  398.  n.  (1). 
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▼ey  and  assure  the  same  unto  and  to  the  use  of  the  said  (grantee), 
his  heirs  and  assigns  [if  to  a  mortgagee  add]  (1),  subject  only  to 
the  right,  title,  or  equity  of  redemption  which,  by  virtue  of  the  pro- 
yiso,  condition,  or  agreement  in  the  hereinbefore  in  part  recited  inden- 
ture contained,  shall  or  may  be  subsisting  or  capable  of  taking  effect 
for  the  time  being;]  and  that  until  such  conveyance  or  assurance  shall 
be  made,  the  person  or  persons  in  whom  the  said  estate  is  or  for  the 
time  being  shall  or  may  be  vested,  shall  stand  and  be  seised  of  and 
interested  in  the  same,  in  trust  for  the  said  (grantee)  y  his  heirs  and 
assigns,  and  to  be  from  time  to  time  conveyed  and  disposed  of  as  he 
or  they  shall  direct  or  appoint  [subject  only  as  aforesaid.]  (2).  IN 
WITNESS,  &c. 


COTIlfAim. 

Procure 
(conveyance  of 


(1)  See  an/tf,  p.  399. 

(2)  A  clause  of  indemnity  may  be  added  here  as  ftoH,  p.  407.  n.  (1).  Indemnity. 
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Productiomof 
deedt* 


No.  cccxviir. 

J  Deed  of  Coc'enani  by  a  Vendor  far  the  Production  of  Tide 

Deeds  retained  by  Him. 

Variations  where  by  the  largest  of  several  Lot8(l). 


This  Indentubk  of 

[•in  the 
in  the  year  of  our  Lord 


parts,  made  the  day  of 

year  of  the  reign,  &c.  and] 

Betwesk  (the  vendor 


Si  wily* 

PurcfaaiemoiMy 
•ecured  on  the 
premiiet. 
Moietjr* 

Trustees  for 
ssk. 


*  If  it  be  wished  that  die  deed  should  be  prepared  with  as  much 
conciseness  as  possible,  such  parts  as  are  within  brackets  may  be  omitted. 

(I)  If  a  part  of  the  purchase  money  is  secured  upon  the  premises, 
see  ante,  Mod.  Prkc*  Vol.  III.  p.  655.  (3d  Ed.) 

If  the  sale  be  of  a  moiety  or  other  portion  only  of  the  premises,  see 
ibid.  Vol.  V,  p.  273. 

If  the  covenant  is  entered  into  by  trustees  for  sale  in  consequence 
of  the  largest  purchaser  not  having  completed  his  purchase,  after  recit- 
ing the  conveyance  of  even  date  to  the  purchaser,  say, 

*^  And  whereas  the  title  deeds,  evidences  and  writings  men- 
tioned in  the  schedule  hereunder  written  relate  not  only  to  the  he- 
reditaments so  conveyed  to  the  said  (purchaser)'  as  aforesaid,  but 
also  to  other  estates  of  greater  value.  And  whereas  by  certain 
printed  particulars  or  conditions  of  sale  under  which  the  said  here- 
ditaments were  purchased  by  the  said  ( purchaser)  ^  it  was  amongst 
other  things  declared  that  the  largest  purchaser  thereof  should  be 
entitled  to  the  deeds  and  evidences  relating  thereto  upon  his  exe- 
cuting unto  the  purchasers  of  other  parts  of  the  said  hereditaments 
the  usual  deed  of  covenant  for  the  production  of  the  same.  And 
WHEREAS  the  largest  purchaser  of  the  said  hereditaments  not  having 
completed  his  purchase,  the  title-deeds  and  evidences  relating  to  the 
said  hereditaments  remain  in  the  custody  of  the  said  (trustees)^ 
who  have  agteed  to  enter  into  such  covenant  for  the  production 
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nf  other  oovenanior)  of,  &c.  of  the  one  part,  and  (the  purduteer) 
of,  &c.  of  the  other  part.    Whebeas  (1)  by  indentures  of  lease    ^'''^^^  ^ 
and  release,  the  lease  bearing  date  the  day  next  before  the  day  of  ij^  ' 

the  date  of  the  release,  and  the  release  bearing  or  intended  to  bear  veyuioe  topur- 
eveQ  date  with  these  presents,  and  made  or  expressed  to  be  made 
between  the  said  (vendor)  of  the  one  part,  and  the  said  (pun^Aoser) 


thereof  as  hereinafter  is  contained.  Now  this  Ixdentctbx  witness- 

KTH  that,  in  pursuance  of  the  said  agreement  and  in  consideration 

of  the  premises  they  the  siud  ifrueteei)  for  themselves  severally 

and  respectively,  and  for  their  several  and  respective  heirs,  exe- 

CQtors  and  administrators,  but  not  the  one  for  the  other  of  them,  or 

the  heirs,  executors  or  administrators,  or  acts,  deeds  or  defaults  of 

the  other  of  them,  but  each  for  himself  only  and  his  own  heirs, 

executors,  administrators,  and  his  and  their  acts,  deeds  and  defaults, 

do  and  each  of  them  doth  covenant,*"  &c.  ae  above. 

(1)  If  the  covenant  be  entered  into  by  the  purchaser  of  the  largest 
lot  at  a  sale  by  auction,  say, 
'^  Wuebsas  the  lands  and  hereditaments  comprised  in  the  deeds,  Coveiiant  by 

evidences  and  writings  mentioned  in  the  schedule  hereunder  written  £^^  lou 
or  hereunto  annexed,  or  some  parts  thereof,  were  on  or  about  the 
day  of  last  past,  put  up  to  sale  by  public 

aaction  in -several  lots.  And  whebeas,  in  and  by  the  conditions 
exhibited  at  the  time  of  the  said  sale,  it  was  amongst  other  things 
declared  that  the  largest  purchaser  of  the  said  hereditaments  should 
be  entitled  to  thie  deeds  and  evidences  relating  thereto,  upon  his  ex- 
ecnting  unto  the  purchasers  of  other  parts  of  the  said  hereditaments 
the  usual  and  customary  deed  pf  covenant  for  the  production  of  the 
same,  and  delivering  attested  copies  thereof  at  their  own  expense. 
And  whebeas  the  said  (fiovenantar)  became  the  largest  purchaser 
of  the  said  hereditaments  so  put  up  to  sale  as  aforesaid,  and  the  title 
deeds  mentioned  in  the  schedule  hereunder  written  have  accordingly 
been  delivered  to  him  in  pursuance  of  the  said  condition,  and  the 
said  {smaller  purchaser)  became  the  purchaser  of  other  parts  of  the 
said  hereditaments  of  smaUer  value  which  by  indenture  of  even  date 
herewith  have  been  conveyed  to  him  and  his  heirs.  Now  this  In- 
oentuee  WITNESSETH,  that  iu  pursiiance  of  the  said  conditions  of 
sale  the  said  (covenantor)^  at  the  request  of  the  said  (vendor)^  testi- 
fied by  his  being  a  party  to  and  signing  and  sealing  these  presents 
for  himself,'*^  &c.  as  above. 
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WITNESS. 
The  vendor 
covenants  to 
produce  title 
detdf. 


.  of  the  other  part,    certain  messuages,  lands  and  hereditaments 
therein  mentioned  to  be  situated  at  in  the  county  of 

'  were  conveyed  and  assured  by  the  said  (vendor)  unto  and  to  the  use 
of  him  the. said (purcAcMer)  and  his  heirs.  And  whereas  the 
deeds,  evidences  and' writings  comprised  or  mentioned  in  the  schedule 
hereunder  written,  relate  not  only  to  the  messuages,  lands  and  here- 
ditaments so  conveyed  to  the  said  (purchaser)  as  aforesaid,  but  also 
to  other  estates  of  the  said  {vendor)  of  greater  value,  wherefore  it 
was  agreed  upon  the  treaty  for  the  said  purchase,  that  the  same 
should  remain  in  the  custody  of  the  said  (vendor)  and  his  heirs, 
upon  his  entering  into  such  covenant  for  the  production  thereof 
as  hereinafter  is  contained.  Now  this  Indenture  witness- 
ETH,  that  in, pursuance  of  the  said  agreement,  and  in  consider- 
ation of  the  premises,  the  said  (vendor),  for  himself,  his  heirs, 
executors  and  administrators,  doth  covenant,  promise  and  agree 
with  and  to  the  said  (inferior  purchaser) ,  his  heirs  (1)  and  as- 
signs, by  these  presents,  in  manner  following,  (that  is  to  say,) 
that  he  the  said  (vendor),  his  heirs  and  assigns,  shall  and  will, 
from  time  to  time,  and  at  all  or  any  time  or  times  hereafter,  except 
and  subject  as  hereinafter  is  mentioned,  and  unless  prevented  by 
fire  or  other  inevitable  accident  (2),  upon  every  reasonable  re- 
quest, and  at  the  proper  costs  and  expense  of  the  said  (purchaser), 
his  heirs  or  assigns,  produce  and  shew  forth,  or  cause  and  procure 
to  be  produced  and  shewn  forth,  at  and  upon  any  proper  and  reason- 
able place  and  occasion  [in  any  part  of  the  United.  Kingdom  of 
Great  Britain  and  Ireland,  to  the  said  (purchaser),  his  heirs,  ap- 
pointees, or  assigns,  or  to  his  or  their  counsel,  agents  or  attorneys, 
or  at  any  trial,  hearing,  commission  or  examination  in  or  directed  by 
any  court  or  courts  of  law  or  equity,  or  any  competent  court  of  ju- 
dicature, and  to  any  arbitrators  lawfully  authorized,  or  upon  any 
other  fit  and  reasonable  occasion],  all  and  every  or  any  of  the  deeds, 
evidences  and  writings  comprised  in  the  schedule  hereunder  written 


Leaseholds. 
Assignees. 


(1)  If  the  premises  be  chattels  or  personalties  say,  '<  executors  and 
administrators/'  inst^d  of  ''  heirs/'  here  and  throughout. 

(2)  If  the  covenant  be  entered  into  by  assignees  of  a  bankrupt,  it 
should  be  confined  to  the  time  of  their  contmuing  assigneesi  see  ex 
parte  Stuart,  2  Hose  215.  in  which  case  add, 

^^  So  long  and  during  such  time'  or  period  as  the  same  shall  re- 
main and  be  in  the  possession,  custody  or  lawful  power  of  them  the 
said  (assignees)  or  of  either  of  them.'" 
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or  hereunto  annexed ;  and  also  all  other  deeds,  evidences  and  writ-     «>^«^Aitw> 
ings,  if  any  (not  being  of  record),  which  relate  to  or  concern  the    ^^*52*^  ^ 

messuages,  lands  and  hereditaments  so  conveyed  to  the  said  {pur-  

chaser),  his  heirs  and  assigns,  as  hereinbefore  is  mentioned,  or  ex- 
pressed or  intended  so  to  be,  or  any  part  thereof,  which  now  are  or 
hereafter  shall  or  may  be  in  the  custody  or  lawful  power  of  him  the 
said  (vendor),  his  heirs  or  assigns,  or  which  he  or  they  can  or  may 
obtam  or  procure  without  action  or  suit  at  law  or  in  equity,  [for  the 
maintenance,  manifestation,  defending  or  proving  the  estate,  right, 
title,  interest,  property  or  possession  of  him  the  said  (purchaser), 
his  heirs  or  assigns,  of,  in  or  to  the  said  premises  and  permit  the  same 
or  any  of  them,  or  any  part  thereof  to  he  read,  perused  and  examined  by  . 
him  and  them  land  his  or  their  counsel  or  attorney  (1).]  And  also  -^"^  deliver  at- 
[for  the  like  or  any  other  reasonable  purpose  or  purposes,  shall  and  when  required, 
will,  from  time  to  time,  and  at  all  times  hereafter,  (unless  so  pre- 
vented as  aforesaid),  at  the  like  request,  costs  and  charges  of  the 
said  (purchaser),  his  heirs  or  assigns,]  make  and  ddiver,  or  cause 
to  be  made  and  delivered  to  him  or  them,  or  as  he  or  they  shall  di- 
rect, true  and  attested  copies  of  or  extracts  from  the  same  deeds. 


(1)  A  proviso  for  the  re-delivery  of  title  deeds  when  used  is  some-  ProTuoforre- 
times  inserted  when  they  are  in  the  possession  of  a  tenant  for  life,  trus-  delivery  when 
tees  or  other  persons  in  the  character  of  guardians  of  them  for  others,  ^^'^ 
in  which  case  may  be  added, 

"  But  so  nevertheless,  that  upon  every  such  delivery  or  production 

of  the  said  deeds,  evidences  and  writings,  or  any  of  them  as  afore- 
said, the  said  (covenantee),  his  heirs  or  assigns,  shall  and  do  if 
thereunto  required,  sign  and  give  to  the  said  (covenantor),  his  heirs 
or  assigns,  an  express  and  particular  acknowledgment  or  receipt  in 
writing,  under  his  or  their  hand  or  respective  hands,  for  the  same^ 
with  a  sufficient  and  satisfactory  undertaking  for  the  re-delivery  thereof 
unto  the  said  (covenantor),  his  heirs  and  assigns^  when  and  as  soon 
as  the  same  shall  have  been  used  for  the  purpose  or  purposes  afore- 
said, whole,  uncancelled  and  undefaced  (accidents  by  fire  or  other 
unavoidable  cause  only  excepted);  and  so  also  nevertheless,  that 
the  said  (vendor),  or  his  heirs  or  assigns,  be  not  requested  to  deliver 
or  part  with  the  custody  of  the  said  deeds,  muniments,  writings  or 
evidences,  or  any  of  them,  except  only  in  or  to  some  open  court  of 
law  or  equity,  or  other  coxirt  of  judicature,  and  produce  the  same 
otherwise  than  in  the  presence  of  his,  her  or  their  own  counsel,  so- 
licitor, attorney  or  agent.*" 
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Vendor  to  bo 
exonented  on 
future 


writings  and  efridenoee  lespectivelyy  or  of  any  or  either  of  ihem,  or 
•^^*'*^^  ^  any  part  or  parts  of  the  same  respeetively,  and  permit  the  same  to 
■  be  compared  and  examined  with  the  said  deeds  or  writings,  [and 
also  that  he  the  said  (vetictor)  shall  and  will  in  the  mean  tune, 
and  so  long  as  the  said  deeds  and  evidences  shall  be  in  his  custody 
or  power,  use  and  take,  and  canse  to  be  and  and  taken,  all 
doe  and  proper  eaie  to  preserve  and  keep  the  same  deeds,  wridngs, 
and  evidences,  from  being  lost,  destroyed,  t(wn,  damaged^  cancelled, 
or  otherwise  defaced  or  injured.]  Provided  always,  and  it  is 
hereby  farther  agreed  and  declared  between  and  by  the  said  parties 
to  these  presents,  that  if  the  said  {^endor)^  his  heirs  or  assigns  (1), 
shall  at  any  time  hereafter  sell  and  dispose  of  other  parts  of  the 
said  estates  to  which  the  said  deeds  and  evidences  relate  as  afore- 
said,  to  whom  the  same  shall  be  delivered,  and  shall  and  do  procuie 
the  purchaser  or  purchasers  thereof  to  enter  into  a  proper  covenant 
with  the  said  {jpwfcha»eT\  his  heirs  or  assigns,  for  the  production  of 
the  said  deeds  and  evidences,  to  him  and  them,  and  writings  and  deli- 
very of  copies  thereof  in  the  manner  aforesaid  (2),  then  and  in  that 
case  the  covenants  and  agreements  hereinbefore  contained  for  that 
purpose,  by  or  on  the  part  of  the  said  [^endoT\  shall  from  thence- 
forth cease  and  be  void,  and  these  presents  shall  at  the  request  of  the 
said  (veneior),  his  heirs,  executors  or  administrators,  be  delivered 


Trustoetfor 


Mortgagee  or 
mnuitant. 


^(  1 )  If  the  covenant  be  entered  into  by  trustees  for  sale  in  consequence 
of  Uie  largest  purchaser  at  a  sale  by  auction  (who  ought  to  enter  bto 
the  covenant)  not  having  completed  his  purchase,  instead  of  the  wordi 
in  the  text  say, 

^^  That  if  uie  said  {fru%tees)  shall  at  any  time  hereafter  at  their  ovn 

costs  and  charges,  or  at  the  costs  and  charges  of  the  said  trust- 
estate,  procure  the  largest  purchaser  of  the  said  estates  to  which  the 
said  evidence  relates  as  aforesaid,  or  any  other  person  or  persons  to 
whom  the  said  deeds  and  evidences  shall  be  delivered  to  enter  into  a 
like  covenant,^  as  above. 

*(2)  If  the  covenant  for  production  be  with  a  mortgagee  or  annuitant, 
add> 

'^  And  shall  and.  will,  upon  pajrment  of  all  principal  and  interest 

monies  due  upon  the  said  in  part  recited  mortgage,  [or  upon  the  de- 
cease of  the  said  and  payment  of  all  anears  of  the  said 
annuity  or  yearly  suni  o{  £  ]  deliver  or  cause  to  be  de- 
livered up  these  presents  to  be  cancelled.^ 
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up  to  be  cancelled,  [any  thing  hereinbefore  contained  to  the  contrary 
thereof  m  anywise  notwithstanding  (1).]    IN  WITNESS,  &c. 


deedi. 


THE  SCHEDULE 

ABOVt  RXrBRRBD  TO   (2). 


*  (1)  If  the  deeds  are  supposed  to  be  lost,  and  are  to  be  delivered  up  Dtedi  kit. 
when  found,  add,  (after  appropriate  recitals). 

^^  And  further  that  he  the  said  {vendor)^  his  heirs,  executors  or 
administrators,  shall  and  will  from  time  to  time,  and  at  all  times 
hereafter,  indemnify  and  save  harmless  the  said  ipurchaaer)^  hia 
heirs,  [executors,  administrators,]  and  assigns,  and  his  and  their 
real  and  personal  estates  and  effects,  and  also  the  aforesaid  premises^ 
fitnn  and  against  all  actions,  suits,  costs,  charges,  damages  and  ex- 
penses whatsoever,  which  shall  or  may  at  any  time  or  times  hereafter 
be  brought  or  commenced  against  him  or  them  by  any  person  or  per« 
Bons  who  shaU  daim  the  said  premises  or  any  part  thereof,  by,  from, 
or  under  all  or  any  of  the  said  title  deeds,  so  lost  or  destroyed  as 
aforesaid,  or  which  the  said  {purchaser)j  his  heirs,  executors,  ad- 
ministrators or  assigns,  shall  or  may  pay,  expend,  'sustain  or  be 
pot  unto  by  reason  or  in  respect  thereof. 

(2)  Insert  in  this  schedule  all  such  deeds  and  evidences,  including  of-  Deeds,  &&  to 
ficud  extracts  from  wills,  pedigrees  of  descent,  certificates  of  burials,  be  inserted  in 
ftc  as  are  at  all  necessary  to  simstantiate  a  marketabliB  title  to  the  lands  ■<ib«du]«* 
conveyed.    For  the  form  of  whichi  seQantc,  Mop.  Pjtxc«  Vol  V*  p. 
60,  (SdEd.) 
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No.  CCCXIX. 

A  Deed  of  Covenant  for  the  Production  of  the  original  Lease  by  a 
Lessee  to  an  Assignee  of  Leasehold  Premises.  (1) 


This  Indenture  made  the  day  of  [*in  the 

year  of  the  reign^  &c.  and  in  the  year  of  our  Lord  18  Be^ 

TWEEN  {the  lessee)  of,  &c.  of  the  one  part,  and  {the  purchaser)  of, 
Recital  ofletie.    &c.  of  the  Other  part.     Whereas  by  an  indenture  of  demise  or  lease 

bearing  date  the         day  of  which  was  in  the  year  and 

made  or  eicpressed  to  be  made  between  (the  lessor)  therein  described 
of  the  one  part,  and  the  said  {lessee)  of  the  other  part,  the  said  {les- 
sor) for  the  consideration  therein  mentioned,  demised  and  leased  a 
certain  piece  or  parcel  of  ground  therein  particularly  described^  unto 
the  said  {lessee),  his  executors,  administrators,  and  assigns,  firom  the 
day  of  then  last  past,  for  the  term  of 

^    years  to  be  thence  next  ensuing,  at  the  yearly  rent  of  £  , 

with  a  covenant  therein  contained  (inter  alia)  for  the  said  {lessee)  to 
build  several  dwelling  houses  thereupon,  within  the  time  and 

in  the  manner  therein  mentioned.  And  whereas  the  said  (lessee) 
hath  built  the  said  dwelling  houses  agreeably  to  the  said  covenant 
And  whereas  the  said  (purchaser)  hath  agreed  with  the  said  (les- 
see) for  the  purchase  of  one  of  the  said  messuages  for  the  residue  of 
the  said  term  of  years,  and  by  an  indenture  of  assignment 

'  of  even  date  with  these  presents,  and  made  or  expressed  to  be  made 
between  the  said  (lessee)  of  the  one  part  and  the  said  (purchaser)  of 
the  other  part,  the  same  hath  been  assigned  to  him  accordingly. 


CoBtract  for 
purch 


Brtvity. 


(1)  See  notes  and  variations,  ante^  No.  CCCXVIII.  p.  402. 

*  If  it  be  the  wish  of  the  parties  that  the  deed  should  be  prepared 
with  as  much  conciseness  as  possible,  the  parts  within  brackets  may  be 
omitted  throughout  the  precedent. 
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And  WHEREAS  upon  the  treaty  for  the  said  pnrchase  it  was  agreed 

that  the  said  (leseee)  should  enter  into  such  covenant  for  the  pro-    ^''^'^^^  ^ 

duction  of  the  said  in  part  recited  lease  as  hereinafter  is  contained.  • 

Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  the  afore^  The'il^cove. 
said  agreement  and  in  consideration  of  the  premises,  the  said  {leasee)  nanu  to  produce 
for  himself,  his  heirs,  executors,  and  administrators,  doth  hereby  ^  ^^ 
covenant,  promise,  and  agree  with  and  to  the  said  (purchaser)^  his 
executors,  administrators  and  assigns,  in  manner  following,  (that  is 
to  say,)  that  he  the  said  {le8aee)y  his  executors,  administrators,  or 
assigns,  shall  and  will  from  time  to  time  and  at  all  times  hereafter, 
unless  prevented  by  fire  or  other  inevitable  accident,  Upon  every 
reasonable  request  in  writing  made  to  him  or  them  for  that  purpose, 
and  at  the  proper  cost  and  expense  of  the  said  {purchaser)^  his  exe- 
cutors, administrators,  of  assigns,  produce  and  show  forth,  [or  cause 
and  procure  to  be  produced  and  shown'  forth,]  unto  the  said  (jmr- 
chaser)^  his  executors,'  administrators,  or  assigns,  or  his,  their,  or 
any,  of  their  counsel  in  the  law,  or  agent,  or  attorney,  [or  at  any 
trial,  hearing,  commission,  or  examination,  in  or  directed  by  any  court 
or  courts  of  law  or  equity  in  any  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  to  any  arbitrators  or  umpire  lawfiilly 
authorised,  and  upon  every  other  fit  and  reasonable  occasion,]  the 
said  hereinbefore  in  part  recited  indenture  of  lease  [for  the  main- 
tenance, manifestation,  defending,  or  support  of  the  estate,  interest, 
right,  title,  property,  or  possession  of  him  the  said  {purchaser),  his 
executors,  administrators,  or  assigns,  in  or  to  the  said  messuages 
or  tenements,  and  premises  so  assigned  to  him  by  the  said  in 
part  recited  indenture  of  even  date  herewith,  or  in  or  to  any  part 
thereof].     And  also  that  he  the  said  (lessee)^  his  executors,  ad- 

K        A    (Lai*  A 

ministrators,  or  assigns,  shall  and  will  from  time  to  time  and  at  all  ^e^^  codeL  * 
times  hereafter,  at  the  like  request,  costs,  and  charges  of  the  said 
(purchaser)^  his  executors,  administrators,  or  assigns,  make  and  de- 
liver, [or  cause  to  be  made  and  delivered  to  him  the  said  (purchciaer), 
his  executors,  administrators,  or  assigns,]  such  true  and  attested  and 
other  copies  of  the  same  indenture,  or  of  any  parts  thereof,  or  of  any 
covenants,  clauses  or  agreements  therein  contained,  as  he  or  they  may 
require ;  and  in  the  meantime  shall  and  will  use  all  proper  care  and 
means  to  keep  the  said  indenture  of  lease  safe,  whole,  uncancelled, 
and  undefaced,  loss  or  damage  by  fire  or  other  inevitable  accident 
only  excepted  (1).     Provided  always,  and  it  is  hereby  declared  exonerated  on 

-  future  sale. 

(1)  Here  may  be  inserted  a  proviso  for  the  re-delivery  of  the  lease 
when  used,  the  form  of  which  will  be  similar  to  that  given  post.  p. 
415. 

SUP. VOL.   II.  E  E 


cdTiirAinii 
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and  agreed  by  and  between  the  said  parties  to  these  presents,  that  if 
^^'^^^^^^  ^  the  said  {lessee)^  his  executors,  administrators,  or  assigns,  shall  at 

« any  time  hereafter  sell  or  dispose  of  the  other  of  the  said  messuages 

and  dwelling-houses  comprised  in  the  said  indenture  of  lease,  and 
deliver  over  the  said  indenture  of  lease  to  the  purchaser  thereof,  and 
shall  and  do  procure  such  purchaser  to  enter  into  a  like  covenant  to 
that  herein  contained  with  the  said  {purckcbser)  for  the  production 
of  the  said  in  part  recited  indenture  of  lease,  and  for  the  deUv^  of 
copies  thereof  to  him  and  them ;  then  and  in  that  case  the  covenants 
and  agreements  herein  contained  for  that  purpose,  shall  from  thence- 
forth cease  and  be  void,  and  these  jwesents  shall,  at  the  request  in 
writing  of  the  said  (lessee)^  his  executors  or  administrators,  be  de- 
livered up  to  him  or  them  to  be  cancelled,  anything  herein  contained 
to  the  contrary  thereof  in  anywise  notwithstanding.  IN  WIT* 
NESS,  &c. 


Stamp.  \*  Common  deed  Stamp,  see  post.  Vol.  III^  "  Stamp." 
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COVXKAMTS. 


Si^er  recmery^ 


No.  CCCXX. 

A  Deed  of  Covenant  to  suffer  a  Recovery  and  to  direct  the 

Uses  (1). 


This  Indenture  of.  parts  made  the 

day  of  in  the  year  of  the  reign,  &c. 

and  in  the  year  of  our  Lord  18        ,     Between  {ths  covenantor) 
of,  &c.  of  the  one  part,  and  {tlie  covenantee)  of,  &c.  of  tne  other 
part.    Wheeeas,  &c  (2).     Now  this  Indenture  witnesseth,     witness. 
that  in  pursuance  and  performance  of  the  said  agreement,  and  for  covenants  to 
carrying  the  same  into  effect,  and  for  docking,  barring,  and  destroy-  «"ffer  a  reco- 
ing  all  estates  tail  of  and  in  the  messuages,  lands,  tenements,  and 
hereditaments  hereinafter  described,  and  all  remainders  and  rever- 
sions expectant  or  depending  thereupon,  adH  for  conveying  and  as- 
suring the  said  messuages,  Jands,  tenements  and  hereditaments,  and 
the  fee  simple  and  inheritance  thereof  to,  upon,  and  for  the  uses, 
thist,  intents,  and  purposes  hereinafter  expressed  concerning  the 


very. 


(1)  When  a  tenant  in  tail  covenants  to  sutfer  a  recovery  to  bar  the  Issue  nut  bound 
remainders  over,  no  time  should  be  lost  in  perfecting  it ;  as  if  he  die  be-  by  covenant  of 
fore  it  be  done,  the  issue  will  not  be  bound  by  the  covenant,  even  ^ccstor. 
though  entered  into  for  a  valuable  consideration ;  Coventry  v.  Coventry, 

2  P.  Wms.  222;  or  by  an  infant  tenant  in  tail  on  her  marriage,  Leeky 
V.  Knox,  1  Ball,  and  Beat.  210 ;  because  the  issue  comes  in  by  the  sta- 
tute de  donis  alone,  and  not  as  deriving  from  his  ancestor  who  con- 
tracted; Powell  V,  Powell,  Prec.  Ch.  278.  Fox  v.  Crane,  2  Vern.  S06; 
except  only  in  respect  of  an  appointment  to  a  charity,  which  will  bind 
the  remainder  man  without  fine  or  recovery,  Tay  v.  Slaughter,  Prec. 
Ch.  16,  Attorney  Gen.  v.  Rye,  2  Vern.  453 ;  and  such  covenant,  or 
even  a  covenant  for  further  assurance  generally,  will,  it  seems,  be  bind- 
ing upon  the  lands  in  the  hands  of  assignees  of  the  tenant  in  tail  be- 
coming bankrupt,  or  of  others.  See  Sutton  v.  Stone,  2  Atk.  101.  Tourlc 
V.  Rand,  2  Brow.  Ch.  Ca.  650,  and  Edwards  v.  Applebee,  there  cited, 
p.  652  (n).  Pye  v.  Danbuz,  3  ibid.  595. 

(2)  Recite  here  the  occasion  of  the  covenant  being  entered  into.  Recitals. 

E  e2 
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same ;  and  also  for  and  in  consideration  of  the  sum   of  5«.    of 
St^  recovery,    lawful  money  of  England  to  the  said  (covenantor)  in  hand  well  and 

truly  paid  by  the  said  {covenantee)  at  or  immediately  before  the 
sealing  and  delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  He  (1)  the  said  {covenantor)  for  himself,  his  heirs, 
executors  and  administrators.  Doth  covenant,  promise  and  agree 
with  and  to  the  said  {covenantee)^  his  heirs  and  assigns  by  these 
presents,  in  manner  following,  (that  is  to  say,)  that  he  the  said 
{covenantor)  or  his  heirs  shall  and  will  at  his  and  their  own  proper 
costs  and  charges,  before  the  end  of  term  now  next  ensuing, 

suffer  or  cause  to  be  suffered  one  or  more  common  recovery  or  com- 
,  mon  recoveries  with  double  or  treble  voucher  as  may  be  requisite  or 
expedient  of  All,  &c.  and  that  for  the  purpose  of  suffering  the  same 
'  common  recovery  or  recoveries  he  the  said  {covefiantor)  and  his 
heirs,  and  all  and  every  person  or  persons  whomsoever  claiming  or 
to  claim  ]py,  from,  under  or  in  trust  for  him  or  them,  shall  and  wiU 
make,  do,  and  execute,  and  cause  or  procure  to  be  made,  done,  and 
executed,  all  and  every  such  acts,  deeds,  conveyances  and  assurances 
and  matters  and  things  in  the  law  or  otherwise,  which  shall  be  or  be 
deemed  necessary  or  proper  to  be  made,  done,  and  executed  for  per- 
fecting and  giving  effect  to  the  same,  in  and  for  docking  and  barring 
the  estate  tail  of  him  the  said  {covenantor)  of  and  in  the  said  lands 
and  hereditaments,  and  all  remainders,  and  reversions,  and  condi- 
tional limitations  thereon  expectant  or  dependent,  in  order  and  to 
the  intent  that  the  same  hereditaments  shall  and  may  from  thence- 
forth and  for  ever  thereafter  be  had,  holden  and  enjoyed  by  him  the 
said  {covenantee)^  his  heirs  and  assigns,  in  fee  simple.  And  it  is 
hereby  declared  and  agreed  by  and  between  the  parties  to  these  t>re- 
sents,  and  they  hereby  severally  and  respectively  direct,  appoint,  and 
declare,  that  as  well  the  said  recovery  or  recoveries  so  as  aforesaid,  or 
in  any  other  manner  or  at  any  other  time  or  times  to  be  had  or  suf- 
fered of  the  same  premises  or  of  any  part  thereof,  and  also  all  and 
every  other  recovery  or  recoveries,  and  all  other  conveyances  and  as- 
surances in  the  law  whatsoever  already  heretofore  had,  ma^e,  suf- 
fered or  executed,  or  hereafter  to  be  had,  made,  suffered  or  exe- 
cuted of  the  said  premises  or  any  part  thereof,  either  separately  or 
together  with  any  other  hereditaments  by  or  between  the  said  parties 
to  these  presents,  or  any  of  them,  either  alone  or  jointly  with  any 


Deelaratioii  of 
the  uses  of  the 
recoTtiy* 


Joint-teuanU. 


(1)  If  the  covenant  be  entered  into  by  two  or  more  persons,  see  anU, 
No.  CCCIX.  p,366,  n.  (1). 
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Other  person  or  persons,  or  whereunto  they  or  any  or  either  of  them  "'^^"^"*' 
was,  or  were,  or  are,  or  is,  or  shall,  or  may  be  parties  or  privies,  or  ^'^^.  *'^*='»'^^' 
party  or  privy,  shall  from  and  after  the  perfecting  thereof  be  and 
enure,  and  be  construed,  deemed,  adjudged,  and  taken  to  be  and 
enure,  and  the  same  is  and  are  hereby  declared  to  have  been  at  the 
time  of  the  making,  suffering,  and  executing  the  same  meant  and 
intended  to  be  and  enure,  and  the  recoveror  or  recoverors  in  such 
recovery  or  recoveries,  or  other  assurance  or  assurances,  or  any  of 
them  named  or  to  be  named,  or  to  whom  the  same  have  or  hath  been 
or  shall  or  may  be  suffered  or  made,  and  his  and  their  heirs  shall 
stand  and  be  seised  of  the  said  hereditaments  and  premises  of  which 
the  said  recovery  is  hereby  covenanted  or  agreed  to  be  had  and  suf- 
fered as  aforesaid,  with  their  and  every  of  their  appurtenances,  To 
TH£  USE  (1)  and  behoof  of  the  said  {covenantee)^  his  heirs  and  as- 
fflgns  for  ever.     IN  WITNESS,  &c. 


(1)  If  the  declaration  be  to  corroborate  leases  graoted  by  the  tenant  Confirmation  of 
in  tail  prior  to  the  recovery,  say,  subnstiiigkafet* 

^'  To  the  uses  hereinafter  declared  concerning  the  same,  (that  is  to 
say,)  as  to  and  concerning  so  much  and  such  parts  of  the  said  lands 
and  hereditaments  as  are  comprised  in  and  mentioned  or  intended  to 
be  demised  by  the  hereinbefore  in  part  recited  indentures  of  lease, 
bearing  date  respectively,  &c«  To  the  use  of  the  said  {lessees)  re- 
spectively, and  their  respective  executors,  administrators,  and  as- 
signs, for  the  residue  and  remainder  now  to  come  and  unexpired  of 
and  in  the  said  several  terms  of  years  granted  and  demised  of  the 
same  premises  in  or  by  the  said  indentures  of  lease  respectively,  at 
and  under  the  rents,  covenants,  provisoes,  considerations,  and  agree- 
ments therein  respectively  reserved  and  contained,  and  for  the  pur- 
pose of  establishing  and  giving  full  force  and  effect  to  the  said  lease? 
according  to  the  true  intent  and  meaning  of  the  same  respectively. 
And  subject  and  without  prejudice  thereto,  then  as  to  and  concern- 
ing the  same  lands  and  hereditaments  so  thereby  demised,  and  also 
as  to  and  concerning  all  and  singular  other  the  lands  and  heredita^ 
ments  of  which  a  recovery  is  hereinbefore  agreed  to  be  suffered  as 
aforesaid  not  comprised  in  the  said  indentures  of  lease  or  any  of  them. 
To  THE  USE  and  behoof  of  the  said  {covencmtee)  his  heirs  and  as- 
signs for  ever,  in  fee  simple."" 


*♦•  Common  deed  Stamp.  ^^^ 
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No.  CCCXXL 

Deed  of  C<yoenant  from  a  Mortgagee  for  Ke-delivering  Tide 
Deeds  to  the  Mortgagor,  on  Re^payment  of  the  Mortgage  Money 
and  for  producing  them  in  the  meantime  (I). 


This  Ii^dektuke  maderthe  day  of  in  the 

year  of  the  reign,  &c.  and  in  the  year  of  our  Lord  18    ,  Between 
(the  mortgagee)  of,    &c.  of   the  one  part,  and    {the  mortgagor) 
Recital  of  moru  ^f^  jj^.  of  the  Other  part.     Wheeeas  by  indenture  of  demise  and 

mortgage  bearing  even  date  with  these  presents,  and  made  or  ex- 
pressed to  be  made  between  the  same  persons  as  are  parties  hereto, 
certain  lands  and  hereditaments  therein  particularly  described, 
were  demised  unto  the  said  {m4yrtgagee),  his  executors,  administra- 
tors, and  assigns,  for  the  term  of  500  years,  for  securing  the  repay- 
ment of  the  sum  of  £  and  interest,  on  the  day  of 
Deposii  of  title  i^ow  next  ensuiug.  And  whereas  upon  the  execution  of 
deeds  withmort-  ^^  ^^  jjj  p^^^  redted  indenture  the  several  deeds  and  evidences  of 

title  relating  to  the  said  hereditaments  mentioned  and  set  forth  in  the 
schedule  hereunder  written  were  delivered  to  the  said  (mortgagee). 
And  whereas  the  said  (mortgagee),  at  the  request  of  the  said 
(mortgagor),  hath  agreed  to  enter  into  such  covenant  for  redeliver- 
ing the  same  unto  the  said  (mortgagor),  his  heirs  and  assigns,  upon 
repayment  of  the  said  sum  of  £  with  interest,  and  for  pro- 

ducing them  in  the  mean  time  as  hereinafter  is  contained.     Now 


IfltCTt  of  the  (1)  The  principal  intent  of  a  deed  of  this  kind  is  to  prevent  the  ex- 

pense of  a  counterpart  of  the  mortgage  deed.  When  therefore  such  a 
counterpart  is  holden  by  the  mortgagor,  this  deed  of  covenant  may  be 
dispensed  with,  and  where  the  mortgagor  is  tenant  for  life  or  trustee,  and 
therefore  particularly  bound  to  take  care  of  the  title  deeds  for  the  re- 
versioner or  cestui  que  trust,  or  where  he  has  himself  covenanted  with  a 
purchaser  or  others  for  the  production  and  delivery  of  attested  copies  of 
them,  it  is  highly  reasonable  that  a  deed  of  this  kind  should  accompany 
the  mortgage. 
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THIS  Indentuee  WITNESSETH,  that  the  said  (mortgagee)  in  pur-  -, 

suance  and  performance  of  the  said  agreement,  doth  for  himself,  his      title  deedt. 
heirs,  executors,  and  administrators,  covenant,  promise,  declare,  and     ^ 
agree  with  and  to  the  said  (mortgagor),  his  heirs  and  assigns,  by  these  The  mortgagee 
presents,  in  manner  following,  (that  is  to  say,)  that  upon  repayment  SeKvIwAe deeS 
to  the  said  (mortgagee),  his  executors,  administrators,  or  assigns,  by  deposited  with 
the  said  (mortgagor),  his  heirs,  executors,  or  administrators,  of  the    ™' 
said  sum  of  <£*  ,  mentioned  to  be  the  consideration-money  of 

the  said  in  part  recited  indenture,  with  interest  for  the  same  after  the 
rate  aforesaid,  at  the  times  and  in  the  manner  in  and  by  the  same 
indenture  appointed  for  payment  thereof,  together,  with  all  costs, 
charges,  and  expenses  which  at  the  time  of  such  payment  shall  be 
due  unto  or  have  been  incurred  by  the  said  (mortgagee),  his  execu* 
tors,  administrators,  or  assigns,  for  or  in  respect  thereof,  he  the  said 
(mortgagee),  his  executors,  administrators,  or  assigns,  shall  and  will 
at  the  request  of  the  said  (mortgagor),  his  heirs  or  assigns,  deliver 
up  or  cause  to  be  delivered  up  unto  him  or  them,  or  unto  whom- 
soever else  he  or  they  shall  imder  his  or  their  hand  or  hands  direct 
or  appoint  in  that  behalf,  all  and  singular  the  deeds,  evidences,  and 
writings  comprised  in  the  schedule  hereunder  written  or  hereunto  an- 
nexed, whole,  uncancelled;  unobliterated,  and  undefaced,  accidents 
by  fire  or  other  inevitable  cause  only  excepted.     And  further,  that  ^^^  produce 

•'  .  ,  .    .  them  m  the 

he  the  said  (mortgagee),  his  heirs,  executors,  administrators,  and  meantime. 
assigns,  unless  prevented  by  any  such  cause  as  aforesaid,  shall  and 
will  from  time  to  time  and  at  all  times  hereafter,  in  the  meantime 
and  untU  such  payment  shall  or  ought  to  be  made,  and  also  so  long 
afterwards,  in  case  of  default  in  payment  thereof  as  the  said  deeds, 
evidences,  and  writings  shall  remain  in  his  or  their  hands,  custody, 
or  power,  and  the  said  hereditaments  and  premises  shall  be  subject 
or  liable  to  any  equity  or  nght  of  redemption  in  or  by  the  said  (mort^ 
gagor),  his  heirs  or  assigns,  at  and  upon  the  reasonable  request  in 
writing,  and  at  the  proper  costs  and  charges  in  the  law,  of  him  the 
said  (mortgagor),  his  heirs,  executors,  administrators,  or  assigns,  pro- 
duce and  show  forth,  or  cause  to  be  produced  and  shown  forth,  the 
same  deeds,  evidences,  and  writings,  or  any  of  them,  at  any  trial, 
bearing  or  examination  in  any  court  or  courts  of  law  or  equity  or 
other  coiurt  of  judicature  in  any  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  before  and  for  the  perusal  and  in- 
spection of  any  commissioners,  arbitrator  or  arbitrators  lawftdly  ap- 
pointed, or  in  any  such  other  maimer  as  occasion  shall  require.  And  And  make  ex- 
also  at  the  like  request,  costs,  and  charges  of  the  said  (mortgagor),  |^t^copie»i 
his  heirs,  executors,  administrators,  or  assigns,  cause  to  be  made  out 
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gagee's title  be 
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daogend. 


aHd  delivered  to  him  or  them,  or  his  or  their  attorney  or  agent,  a  true 
and  faith&l  abstract,  and  true  and  attested  copies  thereof,  or  of  any 
of  them  or  of  any  part  or  parts  of  the  same  respectively,  for  the  sup- 
port, manifestation,  or  justification  of  the  lawftil  or  equitable  estate, 
right,  title,  or  possession  of  the  said  (mortgagor),  his  heirs  or  as- 
signs, in,  to,  or  respecting  the  said  lands,  tenements,  or  hereditaments 
comprised  or  described  therein,  or  in,  to,  or  respecting  any  part 
thereof,  subject  to  the  said  in  part  recited  indenture.  And  also 
shall  and  will  in  the  mean  time  use  his  best  care  and  means  to  pre- 
serve and  keep  the  said  deeds,  evidences,  and  writings  whole,  un- 
cancelled, and  undefaced.  Provided  always,  nevertheless,  that 
such  production  and  delivery  of  copies  respectively  as  aforesaid,  may 
in  the  opinion  of  the  counsel  in  the  law  of  the  said  {mortgagee)  (be- 
ing of  the  degree  of  a  barrister),  to  be  certified  in  writing  under  his 
hand,  at  the  expense  of  the  said  (mortgagor),  his  heirs,  executors, 
administrators,  orassigns,  be  made  and  delivered  without  endanger- 
ing or  in  anywise  prejudicially  affecting  the  estate,  right,  title,  in- 
terest, claim,  or  demand  of  him  the  said  (mortgagee),  his  executors, 
administrators,  or  assigns,  in,  to,  or  upon  the  said  lands  and  here- 
ditaments, or  the  security  thereby  afforded  to  him  or  them  for  re- 
payment of  the  said  sum  of  £  and  interest,  under  or  by 
virtue  of  the  said  hereinbefore  in  part  recited  indenture  or  otherwise 
howsoever ;  and  so  that  the  said  deeds,  evidences,  and  writings,  or 
any  of  them,  be  not  required  to  be  deposited  with  or  intrusted  to  the 
care  of  any  person  or  persons  whomsoever,  other  than  some  officer  or 
officers  of  the  court  of  judicature  wherein  the  same  may  be  required 
to  be  produced,  or  the  counsel,  solicitor,  attorney,  or  agent  of  and  ap- 
pointed by  the  said  (mortgagee),  his  heirs,  executors,  administrators, 
or  assigns.    IN  WITNESS,  &c. 


SCHEDULE 

ABOVE   BEFERRED   TO. 


Stampi 


•  • 


«*  Common  deed  Stamp. 
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COTKyAMTS. 

Rdeaae 


No.  CCCXXII. 

*J  Deed  of  Covenant  with  a  Sv/retyfor  the  Grantee  of  an  Annuity 
to  accept  a  sum  in  exoneration  of  further  liability  (1). 


This  Indenture  made  the  day  of  in  the 

year,  &c.,  and  in  the  year  of  our  Lord  18    ,  Between  {grantee 
of  an  annuity)  of,  &c.  of  the  one  part,  and  {grantor'' a  surety)  of,  &c. 
of  the  other  part.     Wheeeas  by  indenture  bearing  date,  &c.,  made  Recitali. 
or  expressed  to  be  made  between  the  {grantor)  therein  named  and  the 
8ud  {surety)  of  the  one  part,  and  the  said  {grantee)  of  the  other 
part,  It  was  witnessed,  that  in  consideration  of  the  sum  of  £ 
therein  expressed  to  be  paid  to  the  said  {grantor)  and  {surety)  by  the 
said  {grantee)^  in  the  manner  therein  mentioned,  the  said  (grantor) 
and  {surety)  jointly  and  severally  for  themselves  and  their  respec- 
tive heirs,  executors,  and  administrators,  covenanted  with  the  said 
{grantee)  f  his  executors,  administrators  and  assigns,  that  they  the  said 
{grantor)  and  {surety)  or  one  of  them,  their  or  one  of  their  heirs,  exe- 
cutore,  or  administrators,  should  and  would  from  time  to  time,  and  at  all 
times  thereafter,  during  the  joint  lives  of  the  said  (grantor)  and  (surety), 
and  the  life  of  the  survivor  of  them,  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  (grantee),  his  executors,  administrators,  or  assigns, 
one  annuity  or  clear  yearly  sum  of  ^        ,  by  even  and  equal  quar- 
terly payments,  to  be  made  on  the  day  of  the 
day  of                 &c.,  in  each  year :  And  whereas  by  a 
warrant  of  attorney  under  the  hands  and  seals  of  the  said  (grantor) 
and  (surety)  bearing  even  date  with  the  said  indenture,  the  said 
(grantor)  and  (surety)  did  authorize  certain  attorneys  therein  named, 
jointly  and  severally,  or  any  other  attorney  of  the  court  of 
at  Westminster,  to  appear  for  the  said  (grantor)  and  (surety)  or 


(1)  This  mode  of  exonerating  the  surety  from  further  liability  is 
adopted  to  prevent  the  principal  being  discharged,  which  would  be  the 
consequence  of  an  actual  release  to  the  surety.  See  8  T.  R.  168.  3  Maul* 
and  Sel.  315.  322.    1  Marsh.  Rep.  603.  6  Taunt.  289. 
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either  of  them,  in  the  said  court,  as  of  term  then  last, 

term,  then  next,  or  any  other  subsequent  term,  and  to  receive  a  de^ 
claration  for  them,  or  either  of  them,  in  an  action  of  debt  for  the  sum 
of  £  ,  upon  muhiatUB  as  for  so  much  money  bor- 

rowed  at  the  ^  suit  of  the  said  {gfa/atee)y  and  thereupon  to  con- 
fess the  said  action,  or  else  suffer  judgment  by  non  sum  infar- 
TnattMj  or  otherwise,  to  pass  against  them,  or  either  of  them,  in 
the  same  action,  and  to  be  forthwith  entered  up  against  them,  or 
either  of  them,  of  record  of  the  said  court,  for  the  said  sum  of 
£  ,  besides  costs  of  suit ;  and  by  a  memorandum 

or  defeazance  indorsed  on  the  said  warrant  of  attorney,  li  was 
declared  that  the  said  warrant  of  attorney  and  the  judgment 
to  be  entered  up  under  the  authority  thereof,  were  given  and  to 
be  entered  up  for  the  purpose  of  securing  to  the  said  (grantee), 
his  executors,  andministrators,  and  assigns,  the  said  annuity  of 
£  ,  at  the  days  or  times,  and  in  manner  therein  and  herein- 

before mentioned:    And  whebeas  a  judgment  was  in  or  about 
term,  in  the  .  year  of  the  reign  of  his  present  Ma- 

jesty, entered  up  against  the  said  {grantor)  and(«t<re(y)  jointly,under 
the  authority  of  the  said  warrant  of  attorney :  And  whebeas  the 
said  (grantor)  is  still  living,  and  there  is  now  due  the  sum  o££ 
for         quarters  arrears  of  the  said  annuity  up  to  the 
day  of  .  last :  And  whebeas  the  said  (surety)  hath  proposed 

to  pay  to  the  said  (grantee)  the  said  sum  o£  £  ,  in  cona- 

deration  of  being  exonerated  from  all  further  liability  in  respect  of 
the  said  annuity  and  securities  which  the  said  (grantee)  hath  agreed 
to  accept,  and  enter  into  the  covenants  and  agreements  hereinafter 
contained,  for  the  purpose  of  effecting  such  exoneration  without  dis- 
charging the  said  (grantor) :  Now  this  Indentube  witnesseth, 
that  in  pursuance  of^he  said  agreement,  and  in  consideration  of  the 
sum  of  £  of  lawful  money  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  to  the  said  (grantee)  well  and  truly  paid  by  the 
said  (surety)  at  or  immediately  before  the  execution  of  these  presents, 
the  receipt  whereof  the  said  (grantee)  doth  hereby  acknowledge,  and 
of  and  from  the  same  doth  acquit,  release  and  forever  discharge  the 
said  (surety),  his  heirs,  executors  and  administrators,  by  these  pre- 
sents, he  the  said  (grantee)  for  himself,  his  heirs,  executors  and  ad- 
ministrators, Doth  hereby  covenant,  promise,  and  agree  with  and  to 
the  said  (surety),  his  heirs,  executors,  and  administrators,  in  the 
manner  following ;  (that  is  to  say)  that  he  the  said  (grantee),  his 
executors,  administrators  or  assigns,  shall  not  nor  will  at  any  time  or 
times  hereafter  arrest,  sue  or  implead,  or  prosecute  or  commence  any 
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action,  suit  or  other  proceedings  whatsoever  against  the  said  (surety), 

his  heirs,  executors  or  administrators,  whereby  or  by  virtue  or  under       /f^^ 

colour  whereof  the  said  {8urety)9lna  heirs,  executors  or  administrators,  

or  his  or  their  real  or  personal  estate,  shall  or  may  be  attached,  taken 
in  execution  or  otherwise  molested  for  or  by  reason  of  any  breach  or 
non-performance  already  incurred,  or  hereafter  to  be  incurred,  of 
all  or  any  of  the  covenants  and  agreements  in  the  said  in  part  recit- 
ed indenture  contained:  And  further,  that  he  the  said  (grantee),  Nor  sue  out 
his  executors,  administrators  or  assigns,  shall  not  nor  will,  at  any  'l"^^^^" 
time  or  times  hereafter,  execute  any  writ  or  process  whatsoever 
against  the  said  (surety),  his  heirs,  executors,  administrators  or  as- 
Qgns,  or' his,  their  or  any  of  their  real  or  personal  estate  or  ef- 
fects, upon  or  by  virtue  of  any  judgment  or  judgments  already 
entered  up,  or  hereafter  to  be  entered  up  under  the  authority  of  the 
said  warrant  of  attorney,  or  otherwise  in  respect  of  the  said  annuity 
or  yearly  sum  of  £  ;  and  shall  and  will,  at  the  request, 

cost  and  charges  of  the  said  (surety),  his  heirs,  executors  or  admi-  Wffl  aclcnow- 
niBtrators,*  acknowledge  or  cause  to  be  acknowledged  satis&ction  on  faction,  &c 
the  record  of  any^and  every  judgment  or  judgments  so  already  en- 
tered up,  and  do,  perform  and  execute  all  such  fturther  and  other 
reasonable  acts  and  deeds  for  the  better  or  more  satisfactorily  indem- 
nifying and  securing  the  said  (surety)  in  the  premises,  as  shall  or 
may  be  advised  by  the  counsel  in  the  law  for  or  on  the  behalf  of  the 
said  (surety),  so  nevertheless  that  the  same  or  these  presents  do  or 
shall  not  in  anywise  defeat,  impeach  or  prejudice  any  proceedings 
to  be  had  or  taken  against  the  said  (grantor),  his  heirs,  executors  or 
administrators,  or  his  or  their  real  or  personal  estate,  by  reason  or 
virtue  of  the  said  indenture,  covenant,  judgment  or  other  securities 
aforesaid:  Provided  always  kevertheless,  that  it  shall  be  Surety's  name 
lawful  for  the  said  (grantee),  his  executors,  administrators  and  aa«  °*y  ^  "*®*^ 
signs,  to  name  the  said  (surety)  jointly  with  the  said  (grantor)  pro 
forma,  in  any  proceedings  on  the  same  indenture,  judgment  or  other 
security  when  it  shall  or  may  be  necesary  so  to  do,  in  order  to  ob- 
tain satisfaction  of  any  monies  due  for  arrears  of  the  said  aimuity 
from  the  said  (grantor),  his  executors  or  administrators,  he  the  said 
(surety),  his  heirs,  executors  and  administrators,  being  at  all  times 
indemnified  and  saved  harmless  from  and  against  all  loss,  costs, 
charges  and  expenses  in  regard  thereto.     IN  WITNESS,  &c. 


*«*  Common  deed  Stamp.  Stamp. 
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No.  CCCXXIII. 

A  Deed  of  Covenant  to  stand  seised  to  the  tise  of  a  Child  or 

Relation  (1). 


This  Indenture  of  two  parts  made  the  day  of  , 

in  the  year  of  the  reign,   &c.  and  in  the  year  of  oaf 

Lord  18  ,     Between  the  {covenantor)  (2)  of,  &c.  of  the  one 

part  and  {the  covenantee)  of,  &c.  one  of  the  sons  (3),  of  the  said 


Covenant  to  (1)  A  covenant  to  etand  seised  is  an  instrument  in  writing,  by  whidi 

stand  seised.        a- man  seised  of  lands,  covenants,  in  consideratipn  of  blood  or  marriage, 

that  he  will  stand  seised  of  the  same  to  the  use  of  his  child,  wife,  or 
kinsman,  for  life,  in  tail  or  in  fee ;  2  Blac.  Com.  S38.  The  only  essen- 
tial difference  between  this  species  of  assurance  and  that  by  bargain 
and  sale  is  in  the  consideration  :  where  it  is  blood  or  marriage  the  in- 
strument is  called  a  covenant  to  stand  seised  ;  where  it  is  money,  a  bar- 
gain and  sale,  as  in  both  cases  the  estate  remains  in  the  covenantor  or 
bargainor  to  the  uses  declared,  which  are  executed  by  the  statute  of  uses. 
A  covenant  to  stand  seised  is  one  of  those  assurances  which  are  techni- 
cally styled  harmless,  as  neither  divesting  any  estate  nor  working  any 
discontinuance ;  Gilb.  Us.  297 ;  Cart.  46. 209:  and  therefore  when  made 
by  a  tenant  for  life  will  neither  create  a  forfeiture  of  his  life  estate  nor 
destroy  the  contingent  remainder  depending  upon  it,  hence  it  may  be 
considered  a  proper  conveyance  by  a  tenant  for  life^  in  strict  settlement, 
to  enable  his  eldest  son  to  suffer  a  recovery. 

(2)  No  persons  can  convey  by  this  species  of  assurance  but  those 
who  are  capable  of  being  seised  to  an  use ;  thus  the  King,  Dillon  v. 
Fraine,  Poph.  72  ;  Pawlett  v.  Attorney-General,  Hard.  468  ;  Jenk.  195| 

?1. ;  the  Queen,  £ac.  Us.  59,  Poph.  72 ;  Corporations,  1  Co.  122.  a^ 
low.  538  ;  Tenants  for  years,  Jenkins,  195 ;  aliens  or  persons  attaint- 
ed, for  they  can  take  for  no  man's  benefit  but  the  king's;  1  Co.  122; 
Poph.  72 ;  Sty.  40 ;  and  tenants  by  the  courtesy ;  1  Co.  122 ;  being  in- 
capable of  being  seised  to  uses  are  prevented  from  using  this  species  of 
assurance,  though  tenants  in  dower  and  occupants,  it  should  seem,  may, 
Hard.  469 ;  Co.  Lit.  239*  a. ;  they  having  the  land  itself,  while  tenants 
by  the  courtesy  are  entitled  only  to  the  annual  proceeds. 
Who  may  take.       (3)  As  a  covenant  to  stand  seised  will  not  operate  to  raise  an  use  and 

transfer  the  possession  to  the  covenanteei  unless  he  be  a  relation  by 


Who  may  con- 
vey by  this  in- 
strumeot. 
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(covenantor)  [or  as  the  case  may  be]  of  the  other  part.    Whereas 
the  said  (covenantor)  is  seised  of  or  entitled  in  possession  (1)  to  the 
lands  and  hereditaments  hereinafter  described,  and  is  desirous  of 
conveying  the  same  to  the  use  of  his  son  the  said  (covenantee)  and 
.his  heirs.  Now  this  Indenture  witnesseth,  that  for  and  in  con-     witness. 
rideration  (2)  of  the  natural  love  and  affection  which  the  said  (cove-  aeration  ^nt^ 
nantor)  beareth  unto  the  said  (covenantee)  his  son,  and  for  his  ad-  turai  iov«  and 
vancement  in  the  world,  and  for  other  good  and  valuable  considera- 
tions him  thereunto  moving,  He,  the  said  (covenantor),  for  him- 

blood  or  marriage ;  Sharrington  v.  Stroughton,  Plow*  C,om.  SOT^  Rob. 
Frauds,  107.  n. ;  2  Saund.  Us.  90 ;  it  may  be  useful  to  state  what  per- 
sons have  been  holden  capable  of  taking  an  estate  under  this  instru- 
ment.  A  covenant  to  stand  seised  to  the  use  of  brother  or  child  will  be 
good;  Garnish  V.  Wen tworth,  Cart.  139;  Smith  v.  Rislej,  Cro.  Car. 
529 ;  whether  the  estate  be  limited  to  him  for  life,  in  tail  or  in  fee. 
Plow.  Rep.  503  ;  and  even  though  such  child  be  unborn  ;  Bow  and  Ed- 
wards, 2  Roll.  Ab.  782,  783  ;  but  not  to  an  illegitimate  child;  Worsley*s 
Ca.  Dyer  375,  pi.  16 ;  Frampton  v.  Gerrard,  2  Roll.  Ab.  785.  So  a 
man  may  covenant  to  stand  seised  to  the  use  of  bis  wife,  even*  without 
anv  consideration  expressed,  Bedell's  Ca.  7  Co.  40 ;  Stephens  v.  Brit- 
tidge,  Sid.  83 ;  or  his  brother's  wife ;  Sharrington  v.  Strotton,  Plow. 
Hep.  307 ;  a  son-in-law,  ib*  or  daughter-in-law,  Bould  v.  Winston,  2 
Roll.  Ab.  786  ;  Noy.  122. 

(1)  A  covenant  to  stand  seised  will  only  pass  those  lands  of  which  Covenantor 
the  covenantor  is  actually  seised  at  the  time  of  the  execution  of  the  must  have 
covenant,  either  in  possession,  remainder  or  reversion,  it  being  out  of  *^^  J***"  ®^ 
the  seisin  of  the  covenantor  which  the  use  arises  that  the  statute  is  to     ^ 
execute.  Moor  342 ;  Yelverton  v.  Yelverton,  Cro.  Eliz.  401,  402 ;  Roll. 

Ab.  790,  pi.  8.    Barton's  ca.  ib.  pi.    Wiseman's  ca.  2  Co.  15.  a. 

(2)  It  has  been  before  observed,  see  ante  n.  (3),  that  the  only  ffood  Consideration 
consideration  is  that  of  blood  or  marriase;  thus  considerations  of  an-  must  be  blood 
dent  acquaintance  or  friendship ;  2  Roll.  Ab.  783 ;  of  beins  school-  °'  marriage. 
fellows,  ID.  and  Gilb.  Us.  48 ;  or  of  an  illegitimate  child,  2  Uoll.  Ab. 

785 ;  Dyer,  374,  pL  16 ;  will  not  raise  an  use :  neither  the  considera- 
tion of  the  covenantee's  changing  his  sirname  to  that  of  the  covenantor, 
JenL  81,  pi.  60.  The  consideration  for  which  a  covenant  to  stand 
seised  is  entered  into  (i.  ew  the  relationship),  must  be  expressed  in  the 
deed,  Gilb.  Us.  115.  A  consideration  of  money  is  also  sometimes 
added,  but  it  had  better  be  omitted,  for  where  a  man,  in  considera- 
tion of  money,  and  also  of  marriage,  covenants  to  stand  seised,  the  use 
wUl  arise  on  the  latter  consideration  only,  and  consequently  if  the  mar- 
riage do  not  take  effect  the  use  will  never  vest  thoueh  the  money  be 
actually  paid;  Moor,  102;  Fearn.  P.  Wks.  29 ;  and  Lade  v.  Barker,  2 
Vent.  145*  266.  And  where  the  consideration  is  natural  love  and  affec- 
tion, no  proof  of  any  other  consideration  can  be  entered  into;  Peacock 
V.  Monk,  1  Yes.  128.  If  the  consideration  be  money  it  will  be  a  good 
conveyance,  as  the  statute  will  equally  vest  the  possession  ;  but  its 
operation  will  be  a  bargain  and  sale,  and  consequently  it  will  require 
enrollment 
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Stand  seisedt 


self  and  his  heirs,  Doth  by  these  presents  covenant  (1),  grant  and 
agree  with  and  to  the  said  (covenantee),  his  heirs  and  assigns,  that 
The  coveoantor  he  the  said  {cavenanifir)  and  his  heirs  shall  and  will  from  henceforth 
of  the  premises.  Btand  and  be  seised  of  All,  &c.  (2)  or  howsoever  otherwise  the  said 
To  the  iwe  of      hereditaments  and  premises,  or  any  of  them,  now  are,  or  is,  or  here-, 

tofore  were  or  was  situated,  tenanted,  called,  known,  described  or 
distinguished,  together  with  all  and  all  manner  of  rights,  privileges, 
easements,  advantages,  appendages  and  appurtenances,  to  the  same 
premises  belonging  or  in  anywise  appertaining  or  with  the  same  or 
any  of  them  holden,  used,  occupied  or  enjoyed,  and  of  all  remain- 
dersy  reversions,  rents,  issues  and  profits  thereof,  and  all  the  estate, 
right,  title  and  interest  of  him  the  said  {ixwenaniar)  of,  in,  or  to 
the  same,  to  the  use  and  behoof  of  the  said  {covenantee),  his  heirs 
and  assigns,  for  ever.     And,  &c.  (3).     IN  WITNESS,  &c. 


Ko  technical 
words  essential 
in  coveBuit  to 
stand  seised. 


No  property 
passes  by  cove- 
nant to  stand 
seised. 


Covenants  for 
the  title  cannot 
be  required  in 
voluntary  cove- 
nants to  stand 
seised. 


*  If  the  covenant  to  stand  seised  be  to  the  use  of  persons  within 
and  also  of  those  without  the  consideration,  it  will  enure  to^those  within, 
in  exclusion  of  those  without,  see'Pagett's  Ca.  1  Co.  1 54<.  a*  Wiseman's 
Ca.  2  Co.  15.  a ;  Smith  v.  Risley,  Cro.  Car.  529 ;  Whaley  v.  Tancard, 
2  Lev.  52.  54. 

(1 )  The  proper  and  technical  words  of  this  assurance  are  **  cove- 
nant to  stand  seised  to  the  use,  &c.*'  but  as  the  consideration  is  the 
foundation  of  it,  any  other  words,  as  **  grant  and  confirm,  bargain  and 
sell,  or  assign,"  will  be  effectual,  if  such  appear  to  be  the  intention 
of  the  parties,  Harrison  v.  Austin,  S  Mod.  237.  Thus  a  conveyance 
by  lease  and  release  may  operate  as  a  covenant  to  stand  seised,  where 
the  consideration  is  blood,  &c.  Roe  v.  Tranmer,  2  Wils.  75  ;  WOles 
682 ;  Doe  v.  Salkeld,  Willes  67S ;  Brown  v.  Jones,  1  Atk.  191 ;  or  a 
feoffinent,  Thomsou  v.  Atfield,  I  Vem.  40 ;  or  by  bargain  and  sale. 
Crossing  v.  Scudamore,  1  Mod.  175,  1  Vent.  137;  Walker  v.  Hall,  S 
Lev.  213.  Osman  v.  Leafe,  3  ib.  370;  or  sift  or  grant,  Harrison 
V.  Austin,  3  Mod.  237 ;  Doe  v.  Simpson,  2  WQs.  22.  Willes  673 ;  Su- 
pleton  V.  Stapleton,  1  Atk.  8  ;  Thorne  v.  Thome,  1  Vem.  141. 

(2)  As  no  one  can  convey  by  a  covenant  to  stand  seised  unless  he 
be  capable  of  a  seisin  to  uses,  so  no  property  will  pass  by  it  but  sach 
as  can  be  conveyed  by  way  of  use.  Thus  no  chattel  interest  can  he 
the  subject  of  this  conveyance,  though  where  the  covenantor  is  seised 
of  the  freehold  he  may  create  a  chattel  interest  out  of  those  lands,  for 
having  a  seisin  in  himself  he  is  enabled  as  well  to  rabe  an  use  for  years 
as  for  any  greater  estate.  *And  as  no  use  can  arise  greater  than  the 
seisin  out  of  which  it  is  raised,  it  also  follows  that  it  cannot  divest 
the  estate  of  another,  and  is  Uience  callbd  a  harmless  conveyance, 
and  ma^  be  used  by  persons  having  pairticular  estates  only,  without  fear 
of  forfeiture,  see  Gilb.  Uses  140;  Seymour's  Ca.  10  Co.  95 ;  1  Atk.  2. 

(3)  Covenants  for  the  title  and  further  assurance  may  be  added  to 
this  as  to  other  species  of  deeds,  but  where  the  conveyan(5e  is  a  vo- 
luntary donation,  such  covenants  cannot  reasonably  be  called  for,  as 
they  may  eventually  subject  the  covenantor  to  damages ;  they  will  how- 
ever be  useful  with  reference  to  a  future  sale. 
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%•  Under  the  enrolment  act,  27  Hen.  VIII.  c.  16,  all  bargain  and      coYgyAinpa. 
sales  must  be  enrolled,  but  conveyances  raising  uses  upon  considera-     stand tdstd. 

tions  of  blood  or  marriage,  being  neither  within  the  words  or  policy  of  

the  statute,  need  not  be  enrolled,  that  statute  referring  to  cases  only 
where  the  uses  are  raised  by  a  pecuniary  consideration ;  Plow.  Com. 
,307.  .  ^ 

Nor  is  any  livery  of  seism  necessary  to  perfect  a  deed  of  covenant  Livery  of  seiitn. 
to  stand  seised,  for  this  deed  does  not  pass  by  transmutation  of  pos- 
session, but  the  use  remains  in  the  covenantor  till  taken  out  of  him 
by  the  statute,  by  virtue  of  the  consideration  of  natural  love  and  af- 
fection ;  Eigden  v.  Vaillier,  2  Ves.  2S5. 


DEFEASANCE. 

The  precedents  under  this  head  in  the  last  Edition  mllin  this  be  found 
under  that  of  W  abbaht  of  Attorney. 


4S4  '  PRECEDENTS  IN  [CLASS  IX. 


Farttt  Lands 
(commitsumers.) 


680eo.S.c.  161. 


No.  CCCXXIV. 

*A  Demise  by  way  of  Lease  of  Forest  Lands  acquired  by  incroach- 

ment  (1). 


These  are  to  witness,  that  in  consideration  of  the  annual  rent  or 
sum  of  £  hereinafter  reserved  to  be  paid  by  {lessee)  of,  &c. 

the  Commissioners  of  his  Majesty^s  woods,  forests,  and  land  revenues 
[or  the  Surveyor-general  of  his  Majesty'^s  woods  and  forests,  as  the 
case  may  be\  by  the  authority  of  the  Lords  Commissioners  of  his 
Majesty^s  Treasury  for  and  on  behalf  of  his  Majesty,  doth  or  do  by 
these  presents  grant,  demise,  lease,  and  to  farm  let,  unto  the  said 
{lessee)^  his  executors,  administrators,  and  assigns,  All  [describe 
the  parcel  of  landy  <$^.]  To  have  and  to  hold  the  said  parcels, 
&c.  hereby  demised,  and  all  benefit  and  advantage  thereto  belonging 
unto  him  the  said  {lessee)^  his  executors,  administrators,  and  assigns, 
for  and  during  the  term  of  years,  yielding  and  paying  by 

half-yearly  payments  to  the  said  Surveyor-general  or  to  the  said  Com- 
missioners [as  the  case  may  be"]  for  the  time  being,  the  annual  rent 
or  sum  of  ^  .IN  Wf  TNESS  whereof  the  said  {lessor) 

and  the  said  {lessee)  have  hereuixto  set  their  hands  and  seals  this 
day  of  in  the  year,  &c. 


(1)  By  52  Geo.  S.  c.  161*  (sec.  9.)  it  is  declared  that  where  purpres« 
tures  and  incroachmehts  have  been  made  without  disturbance  for  twenty 
years  past,  on  the  skirts  or  borders  of  his  Majesty's  forests,  the  Com- 
missioners of  woods  and  forests  and  land  revenues,  or  the  Surveyor-Gene- 
ral thereof,  with  the  consent  of  the  Lord  High  Treasurer  or  Lords  Com- 
missioners of  his  Majesty's  Treasury,  are  authorised  to  grant  leases  of 
such  encroachments  for  a  term  not  exceeding  tIiirty*one  years,  at  such 
rent  and  under  such  covenants,  &c.  as  shall  be  thought  reasoDabJe ;  for 
which  leases  no  fee  shall  be  taken  nor  other  charge  made,  except  for 
writing  and  engrossing  the  same. 
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as 


DffMISk. 


Glebe  Land 
ijoicumbetU). 


No.  CCCXXV. 

^A  Demise  by  way  of.  Mortgage  of  Glebe  Lands,  ^c.  by  an  Iiu 

cumbent  (1). 


This  IxDENTuaE  made  the  day  of  in  the 

year  of  the  reign  of  his  Majesty  ,  and  in  the  year  of  our 

Lord  18        9  Between  the  Reverend  ,  rector  [or  vicar, 

&c.]  of  the  parish  church,  chapel  or  chapelry  of  ,  in  the 

county  of  and  diocese  of  the  Bishop  of  and  the  (mort- 

gagor) of  the  one  part,  and  (mortgagee)  of,  S^c.  of  the  other  part. 
Whereas  the  said  (mortgagor)^  pursuant  to  the  directions  of  an  Recitals. 
Act  passed  in  the  year  of  the  reign  of  his  (or  her)  Majesty 

,  intituled.  An  Act  to  Promote  the  Residence  of  the  Paro^ 
chial  Clergy^  by  making  provision  for  the  more  speedy  and  effec^ 
tttal  Building,  Rebuilding,  Repairing  or  Purchasing  Houses  and 
other  necessary  Buildings  and  Tenements  for  the  use  of  their  Be- 
nefices, hath  obtained  the  consent  of  the  ordinary  of  the  said  diocese 
and  the  patron  of  the  said  church  and  living,  to  borrow  and  take  up 
at  interest  the  sum  of  oP  ,  to  be  laid  out  and  expended  in 

building,  rebuilding,  or  repairing  (as  the  case  may  be)  the  par- 
sonage-house and  other  necessary  offices  upon  the  glebe  belonging 
to  the  said  church,  chapel,  or  curacy,  as  appears  by  an  instrument 
signed  ,by  the  said  ordinary  and  patron  hereunto  annexed  (2),  And 


(1)  By  17  Geo.  3.  c.  53.  (explained  and  amended  by  21  ib.  c.  66.)  17  Geo.  8. 
parsons,  vicars,  and  incumbents  of  livings  not  having  a  convenient  house  ^  ^^» 

of  residence,  are  authorized,  with  the  consent  of  the  ordinary  and  patron, 
to  borrow  any  sum  of  money  not  exceeding  two  years*  net  income  of  such 
living,  and  to  mortgage,  as  a  security,  the  glebe,  tithes,  rents,  and  other 
profits  and  emoluments  for  the  term  of  twenty-one  years,  or  until  the 
sum  borrowed  with  interest  sliall  be  paid ;  and.  the  latter  of  those  acts, 
sec*  1.  provides  that  the  incumbent  shall  keep  down  the  interest  and 
moreover  pay  the  sum  of  £5  per  annum  if  resident  and  ;£lO  if  non* 
resident,  towards  the  discharge  of  the  sum  borrowed* 

(2)  See  a«/e,  p.  348.  Coomul 
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ftmnt. 


OkbeLand 

{jncumbefU)^ 

*  ■  ■  I  I.        I-  ■■■ 

WITNESS. 
In  consideration, 
&c.  incumbent 
deroitet  glebe^ 
&c. 


To  hold  for  a 
term  of  yean. 


Covenanl  to  re- 
pay money. 


WHEBEAS  the  said  {mortgagee)  hath  agreed  to  lend  and  advance 
the  sum  of  £  upon  a  mortgage  of  the  glebe,  tithes,  rents, 

and  other  profits  and  emoluments  of  the  said  living,  pursuant  to 
the  direction  and  the  true  intent  and  meaning  of  the  said  act.  Now 
THIS  Indentuee  WITNESSETH,  that  the  said  (mortgagor)  in  con- 
sideration of  ^hc  sum  of  Ba»  to  him  in  hand  paid,  and  of  the  sum  of 
£  ,  {sum  advanced)  paid  on  or  before  the  sealing  and  de- 

livery hereof,  into  the  hand  of  ,  of,  8ec.  (a  person 

[or  persons  as  the  case  may  6e]  nominated  by  the  said  ordinaty, 
patron  and  incumbent  to  receive  the  same,  pursuant  to  the  direction 
of  the  said  Act  (which  nomination  is  also  hereunto  annexed  (1)),  and 
which  receipt  of  the  said  sum  of  £  the  said  {mortgagor)  has 

or  hath  acknowledged  by  an  indorsement  on  the  back  of  this  deed), 
Hath  granted,  bargained,  sold  and  demised,  and  by  these  presents 
DoTH  grant,  bargain,  sell,  and  demise  unto  the  said  {mortgagee)^  his 
executors,  administrators,  and  assigns,  all  the  glebe,  lands,  tithes, rents, 
moduses,  composition  for  tithes,  salaries,  stipends,  fees,  gratuities 
and  other  emoluments  and  profits  whatsoever,  arising,  coming,  grow- 
ing, renewing,  or  payable  to  the  rector,  vicar,  or  incumbent  [as  the 
case  may  be)  of  the  said  living  in  respect  thereof,  with  all  and  every 
the  rights,  privileges,  and  appurtenants  ^  thereunto   belonging,    to 
HAVE,  receive,  take,  and  enjoy  the  said  premises  with  their  and  every 
of  their  appurtenants  unto  the  said  {mortgagee)^  his  executors,  ad> 
ministrators,  and  assigns,  &om  henceforth  for  and  during  the  term  of 
years,  fully  to  be  complete  and  ended,  in  as  ftdl,  ample, 
and  beneficial  manner  and  with  such  remedies  and  powers  for  obtain- 
ing and  recovering  the  same,  and  every  part  thereof,  to  all  intents 
and  purposes  as  the  said  {mortgagor)^  his  successors,  rectors,  vicars, 
&c.  {as  tfie  case  may  be)  of  the  said  church,  could  or  might  or  ought 
to  have  held,  enjoyed,  and  received,  taken,  or  recovered  the  same, 
if  these  presents  had  not  been  made.     [  (2)  And  the  said  A.  B. 
for  himself,  his  heirs,  executors,  and  administrators,  Doth  hereby 
covenant,  promise,  and  agree  to  and  with  tlie  said  {mortgagee)^  his 
executors,  administrators,  and  assigns,  that  he  the  said  {mcrtgagar) 
during  the  time  he  shall  continue  rector  or  vicar,  &c.  of  the  said 
and  parish  church,  shall  and  will  well  and  truly  pay  or  cause  to  be 


Nomination. 
Ordinary. 


(1 )  See  the  nomination,  ante^  Vol.  I.  No.  LXXIII.  1^289- 

(2)  In  cases  where  the  mortgage  is  by  the  act  dirjlled  to  be  made 
by  the  ordinary  and  patron  alone,  without  the  incumbent,  this  coFenant 
and  proviso  are  to  be  omitted,  and^bc.form  is  to  be  varied  in  such  other 
respects  as  shall  be  necessary. 
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unto  the  said  (mortgagee)^  his  executors^  administrators,  andasydgns,  ..^ 
interest  of  the  said  sum  of  «£*  ,  or  so  much  thereof  as  shall     f?^^  ^^ 

(tnewnpctUj* 

remain  due  at  the  end  of  the  year,  to  be  computed  from  the  day  of    ■  .  ■  ■     ■ 


the  date  of  these  presents,  after  the  rate  of  per  cent,  per  an- 

num, by  yearly  payments,  the  first  of  the  said  payments  to  begin 
and  be  made  on  the  day  of  next ;  and  also  at  the 

several  times  before  mentioned  for  payment  of  the  interest  as  afore- 
said, shall  and  will  well  and  truly  pay  or  cause  to  be  paid  the  sum 
of  £6  per  cent,  per  annum  of  tha  principal  which  remained  due  at 
the  b^miing  of  ^he  year  in  which  every  such  payment  is  to  be  paid, 
in  case  the  said  (mortgagor)  shall  be  resident  upon  the  said  living  for 
the  time  mafitioxusd  in  and  acoording  to  the  true  intent  and  meaning  of 
the  said  act ;  and  in  case  the  said  (^mortgqgqr)  shaU  not  reside  upon  the 
said  living  during  the  time  ifientioned  in  and  according  to  the  true 
intent  and  meaning  of  the  saidact,  he  shall  pay  or  cause  to  be  paid 
the  sum  of  <£*10  percent,  per  annum  of  the  said  principal  money,  by 
such  yearly  payments  as  aforesaid,  instead  of  the  said  sum  of  e&5  p«r 
cent  per  annum,  and  shall  and  will  oootinue  sufzh  respective  pay- 
ments of  the  said  interest,  and  on  account  of  the  said  prineipial.monff' 
so  long  as  he  shall  continue  rector,  vicar,  &e.  ifls  the  cas»  may  b^ 
pf  the  said  parish  and  parish  church,  unless  ^U  the  said  prineiipajl  and 
interest  for  the  same,  shall  be  sooner  paid  and  discharged.    PiiovjD^  Proriso  for  re- 
£D  ALWAYS,  and  these  presents  are  upon  this  express  condttioffy,  t&ajt       ^^^^ 
if  the  aaid  {mortgagor)  and  his  auccessora  shall  well  and  truly  p^  nr 
£ause  to  be  paid  the  said  {»incipal  money  and  intei^est  for  ihe  /same 
in  manner  and  at  the  times  afibcesaid^  a^cc^n^Qg  to  the  true  intent 
and  mi^Aning  of  the  said  act  and  of  these  presents ;  and  also  all  costs 
and  charges  which  shall  have  been  occasioned  by  tjie  non-p^ment 
thereof,  diese  presents  and  every  thing  hei^ein  contained  ^haU  cease 
and  be  void.    PaovinEo  Ar.so,  that  it  shall  (Uid  yuiy  be  }aw&l  for  the  ^^^  enjoyaient 
quiet  enjoyment  tall  default  the  said  (mortgagor)  md  bis  fniccessors, 
peaceably  and  quietly  to  hold,  occupy,  possess,  and  enjoy  sH  ii^d  sm-  ' 
gular  the  said  glebe,  land^  tithes^,  cents,  meduses,  oomposition  £x 
tithes,  stipend,  fees,  gratuities,  and  other  emoluments  And  profits 
whatsoever  arising  or  to  arise  from  or  in  respect  to  Jthe  «aid  living, 
ttitil  default  shall  be  made  by  him  or  ih&oi  respectively,  in  payment 
of  the  interest  and  principal  or  some  part  thereof  at  the  times  and 
in  the  manner  aforesaid.     IN  WITNESS,  &c. 

JIIUIWI     1    lit!      f 

«*ti  The  above  cited  act,  sec.  ^.,  reouires  that  the  mortgagee  shall  ex-  CouBterpvt. 
ecute  a  counterpart  of  the  mortgage  aeed  to  be  kept  by  the  incumbent, 
and  that  a  copy  of  such  mortgage  shall  be  registered  in  the  office  of  the 
registrar  «f  the  Ushop  •of  4be  -diocese. 
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Prevent 
(life  etlaie). 


No.  CCCXXVL 

*  Demise  by  Tenant  for  life  remainder  to  hie  lesue  unborn^  re^ 
mainder  in  fee  to  himself  in  order  to  guard  against  Forfeiture 
on  his  barrifig  the  remainder  by  Fine  (1). 

Variations  where  the  purpose  is  intended  to  be  eifecled  by  an 
assignment  of  a  subsisting  term  (2). 


WITNESS. 
Tenant  for  life 


Parcels. 


This  Indenturk  made  the  day  of  (3)  in 

the  year  of  the  reign,  &c.  and  in  the  year  of  our  Lord 

18  ,  Between  (tenant  for  life)^  of,  &c.  of  the  one  part,  and 
{lessee  being  a  trustee),  of,  &c.  of  the  other  pai-t.  Whebeas,  &c. 
[recite  a  deduction  of  title  to  the  tenant  for  life,  remainder  to 
children,  remainder  to  himself  in  fee].  And  whereas  the  said 
(tenant  for  life)  is  of  the  age  of  or  thereabouts,  and  the 

said  (his  wife)  of  the  age  of  and  up- 

wards, and  there  has  not  been  any  issue  of  the  said  (tenant  for 
life)  by  his  said  wife.  And  whereas  the  said  (tenant  for  life)  is 
desirous  of  suffering  a  recovery  in  order  to  bar  all  remainders  over 
expectant  upon  the  failure  of  issue  of  him  the  said  (tenant  for  life) 
and  acquire  the  inheritance  in  fee-simple  of  the  said  hereditaments* 
Now  THIS  Indenture  witnesseth,  that  for  the  considerations 
hereinafter  mentioned.  He  the  said  (tenanifor  life)  Hath  demised, 
leased,  set  and  to  farm  letten,  and  by  these  presents  Doth  demise, 
lease,  set  and  to  farm  let,  unto  the  said  (lessee),  his  executors, 
administrators  and  assigns.  All,  &c.  or  howsoever  otherwise  tbe 
said  messuages,  lands,  tenements  and  hereditaments,  or  any  of  them, 
now  are  or  is  or  heretofore  were  or  was  situated,  tenanted,  called, 


(1)  See  as  to  the  doctrine  on  this  mode  of  acquiring  a  fee,  1  Prest 
Conv.  468.  472;  2  ib.  502.  520.  ib.  xxxii.  (after  table  of  cases) ;  Sug. 
Vend,  and  Pur.  (6th  edit.)  p.  261.  n.  (1 )  ;  also  posL  p.  495,  n.  (1). 

(2)  See  post.  Rider  A.  p.  431. 

(S)  The  day  before  ihejeqffment,  Sec  see  post*  p«  496,  notes. 
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known)  described  or  distinguished,  Together  with  all  houses,  out-  . 
houses,  buildings,  barns,  stables,  coach-houses,  doVe^houses,  yards,       £^^ 
cellars,  vaults,  areas,  benefit  and  advantage  of  ancient  and  other     (^  estate). 
lights,  ways,   path^,   passages,  gardens,   orchards,   ponds,  waters, 
land  covered  with  water,  water-courses,  timber  and  other  trees, 
woods,  underwoods,  and  the  ground  and  soil  thereof,  mines,  quar- 
ries, rights  and  privileges  of  common,  feeding  and  foldage  of  every 
Idnd,  and  all  and  all  manner  of  other  rights,  privileges,  easements, 
advantages,  conveniences,  appendages  and  appurtenants  whatsoever . 
to  the  said  messuages,  lands,  tenements,  hereditaments  and  pre- 
mises, or  any  of  them,  or  any  part  thereof  respectively  belonging,  or 
in  anywise  appertaining,  or  reputed  or  deemed  so  to  be,  or  with  the 
same  or  any  of  them  now  or  heretofore  holden,  used,  occupied  or 
enjoyed.     And  all  the  estate,  right,  title,  interest,  use,  trust,  pro- 
perty, possession,  possibility,  claim  and  demand  whatsoever,  both 
at  law  and  in  equity  of  him  the  said  (tenant  for  life),  in,  to,  out 
of,  upon  or  respecting  the  said  hereditaments  and  premises,  or  any 
of  them,  for  and  during   the  term  hereinafter  mentioned.      To  To  bold  for « 
HAVE  AND  '^o  HOLD  the  Said  messuages,  lands,  tenements,  heredi-  ^"^^  ^**"' 
taments,  and  all  and  singular  other  the  premises  hereby  granted 
and  demised  or  otherwise  assured  or  intended  so  to  be  with  the  appur- 
tenants unto  him  the  said  (lessee),  his  executors,  administrators  and 
assigns,  from  the  day  next  before  the  day  of  the  date  of  these  pre- 
sents, for  and  during  the  full  and  complete  term  of  ninety-nine 
years  thence  next  ensuing,  if  he  the  said  (tenant  for  life)  shall  so 
long  live,  to  the  intent  to  prevent  any  advantage  being  taken  of  any 
forfeiture,  merger  or  extinguishment  of  any  particular  estate  of  or  in 
the  said  premises  by  reason  of  the  said  intended  fine,  recovery  or 
otherwise,  and  to  and  for  the  sole  use  and  benefit  of  him  the  said 
(tenant  far  life),  his  heirs  and  assigns,  for  ever,  yielding  and  pay-  At  the  rent  of  a 
ing  therefore  yearly  and  every  year  unto  the  said  (tenant  for  life)  the  P^PP*'*^®"' 
rent  of  one  pepper  com  on  the  day  of  in 

every  year,  if  lawfully  demanded.  And  the  said  (lessee),  for  himself.  Covenant  by 
his  executors  and  administrators,  doth  hereby  covenant,  promise  tenant  for  life  to 
and  agree  to  and  with  the  said  (tenant  for  life)  and  his  assigns,  that  ^»v«*i»e  rents, 
for  and  notwithstanding  the  demise  hereinbefore  contained,  he  the  ' 

said  (lessee),  his  executors,  administrators  and  assigns,  shall  and 
will  at  all  times  hereafter  during  the  continuance  of  the  said  term 
of  ninety-nine  years  so  demised  to  him  as  aforesaid,  permit  and 
sufier  him  the  said  (tenant  for  life)  and  his  assigns,  to  take,  receive, 
hold,  possess  and  enjoy  all  and  smgular  the  rents,  issues,  profits 


DfKItt, 


450  ^mtcin^vvi  tif  [ctAd£ii)r; 

.  and  pi^oceedfi  isduing  or  payable  out  of  or  from  the  said  mefisuages, 
r^l^^l       tenements^  lands,  hereditaments,  and  premises,  or  any  part  thereof, 
(^  nttue),     any  rule  of  law  or  in  equity  to  the  contrary  thereof  notwithstanding. 
IN  WITNESS,  &c. 


*«*  See  Declaration  of  Trust  to  accompany  the  above  Precedent^ 
post.  Vol,  III.  **  TavsT-" 
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DtUlSE, 


Prevent 

Jknfiitvxe 

(^  estate). 


Rider  A. 

^VariaHon  to  the  preceding  Precedent  where  a  aubsUting  term  ie 

assigned. 


WuxREAs  by  an  indenture  of  mortgage  bearing  date  the  day  of  Reciulof  mort*, 

p  which  was  in  the  year  ,  and  made  or  expressed  to  be  ^^^ 

made  between  {ike  mortgagor)  therein  described,  of  the  one  part,  and 
(the  mortgagee)^  also  therein  described,  of  the  other  part,  the  said  {mofi^ 
gagor),  for  the  considerations  therein  mentioned,  granted  and  demised. 
All,  &c.  (1)  To  hold  the  same  unto  the  said  (fnorigagee)^  his  execu- 
tors, administrators,  and  assigns,  from  the  date  thereof,  for  the  term  of 
1000  years,  by  way  of  mortgage,  for  securing  the  payment  of  the  sum  of 
£  *  ,  and  interest,  in  the  manner  therein  expressed.  And  whereas  ^*^*"^*  *°  W" 
default  was  made  in  the  payment  of  the  said  sum  of  £  at  the  time 

in  the  said  indenture  mentioned  for  payment  thereof,  whereby  the  estate 
and  interest  of  the  said  {mortgagee)  in  the  said  hereditaments  became 
absolute  at  law  for  the  residue  of  the  said  term.     And  whereas  the  Bill  of  fore- 
said {mortgagee)  did  in  term,  in  the  year  of  the  ^^^^^ 
reign  of  his  present  Majesty,  exhibit  his  bill  in  his  Majesty's  High 
Court  of  Chancery  against  the  said  {mortgagor),  in  order  to  be  paid 
the  principal  and  interest  due  on  his  said  mortgage,  or  in  default  thereof 
that  the  said  (mortgagor)  might  stand  absolutely  foreclosed  from  all 
equity  of  redemption  of  and  in  the  said  mortgaged  premises.    And 
WHEREAS  by  a  decree  or  decretal  order  of  the  said  court,  bearing  date 
on  or  about  the                    day  of                       i  and  made  in  the  said 
cause,  it  was  ordered  and  decreedi  that  the  said  {mortgagor)  should 
stand  absolutely  debarred  and  foreclosed  of  and  from  all  equity  and 
right  of  redemption  whatsoever,  of,  in  or  to  the  said  mortgaged  pre* 
mises.    And  whereas  by  an  indenture  bearing  date  the  Asaignment  of 
day  of                      ,  which  was  in  the  year              ,  and  made  or  ex-  JJ^oJ^  *^  ***' 
pressed  to  be  made  between  the  said  {mortgagee)  of  the  one  part,  and 


(1)  Insert  here  a  particular  deicription  of  the  premises  from  the  mortgage  deed;         ^  Parcels. 


4S2 


PRECEDENTS  IN 


[[class  IX. 


nKMUK. 


Prevent 
firfeiture 
Ik/eettate). 


Termor  desirous 
of  acquiriDg  the 
fee. 


WITNESS. 
That  in  consi- 
deration, &C. 


The  termor 
signs. 


Parceli. 


the  said  (termor)  of  the  other  part,  the  said  {mortgagee)  in  coosidera- 
tion  of  the  sum  of  £  y  assigned  all  and  singular  the  premises 

comprised  in  the  hereinbefore  in  part  recited  indenture  of  mortgage 
of  the  day  of  unto  the  said  (termor) ^  his  exe- 

cutors, administrators  and  assigns,  for  all  the  residue  then  to  come  and 
unexpired  of  or  in  the  said  term  of  1000  years.  And  whereas  the 
said  {termor),  being  desh*ous  of  obtaining  seisin  of  the  freehold  and 
reversion  of  the  said  hereditaments  and  premises  by  means  of  a  feoff- 
ment and  livery  to  be  had  thereupon  (which  said  indenture  of  feoffinent 
is  already  prepared  and  engrossed,  and  bears  or  is  intended  to  bear  date 
the  day  next  a/ler  the  date  of  these  presents),  hath  requested  the  said 
{tntstee)  to  accept  of  an  assignment  of  the  said  premises  for  the  residue 
now  to  come  of  the  said  term  of  1000  years,  upon  the  trusts  hereinafter 
declared.  Now  this  indenture  witnessetm,  that  for  the  purposes 
aforesaid  [*  and  also  for  and  in  consideration  of  the  sum  of  5s*  of  law- 
ful current  money  of  England  to  the  said  (termor)  in  hand  well  and  truly 
paid  by  the  said  {trustee)  at  or  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged],  He  the  said 
(termor)  [Hath  granted,  bargained,  sold,  assigned,  transferred  and 
set  over,  and  by  these  presents]  Doth  grant,  bargain,  sell,  assign, 
transfer  and  set  over  unto  the  said  (trustee),  his  executors,  administra^ 
tors  and  assigns.  All  those  the  said  several  messuages,  lands,  tene- 
ments, hereditaments,  and  all  and  singular  other  the  premises  comprised 
in  and  expressed  to  be  demised  by  the  hereinbefore  in  part  recited  in« 
denture  of  mortgage  of  the  day  of  ,  and  afterwards 

assigned  and  transferred  unto  the  said  (termor)  by  the  said  in  part  re- 
cited indenture  of  assignment  of  the  day  of  ,  as 
hereinbefore  is  mentioned ;  (and  which  said  messuages,  lands,  tene- 
ments and  hereditaments  are  the  same  messuages,  lands,  tenements  and 
hereditaments  as  are  intended  to  be  comprised  in,  and  conveyed  and 
assured  by  a  certain  indenture  of  feoffment  hereinbefore  referred  to,  as 
bearing  or  intended  to  bear  date  the  day  next  after  the  day  of  the  date 
of  these  presents) ;  and  all  the  estate,  right,  title,  interest,  term  or 
number  of  years  now  to  come  and  unexpired,  trust,  property,  posses- 
sion, claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  or 
otherwise  howsoever,  of  him  the  said  (termor),  of,  in,  to,  or  respect- 
ing the  same  messuages,  lands,  tenements,  hereditaments  and  premises, 
and  every  or  any  part  thereof,  together  with  the  said  several  herein- 
before in  part  recited  indentures  of  demise  and  assignment,  and  all 
benefit  and  advantage  incident  or  belonging  to  the  same  or  either 


Brenty. 


*  "W^ere  brevity  is  particularly  desired,  the  parts  of  the  precedent  within  brackets  may  be 
omitted. 
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SBVltft*. 


of  theniy  or  to  the  coyenantB  and  agreements  therein  respectively  • 
contained*     To    have    and  to    hold    the  said    messuages,  lands,       forfeiture 
tenenientd,  and  hereditaments,  and  [all  and  singular  other  the]  pre-      (ij/k  estate). 


mises   [hereby  assigned  or   otherwise  assured,  or  mentioned   or  in-  To  hold  to  the 

tended  so  to  be,  and  erery  part  and  parcel  thereof,  with  their  respective  tf^ftee  for  the 

_  t         >  %    ,  X    *'  ,..  residue  of  the 

appurtenances,]  unto  the  said  {trustee)^  nis  executors,  admmistrators,  tenn. 

and  assigns,  from  henceforth,  for  and  during  all  the  residue  or  remainder 

which  is  or  may  be  yet  to  come  and  unexpired  of  or  in  the  said  term  of 

1000  years  [in  and  by  the  said  hereinbefore  in  part  recited  indenture  of 

the  day  of  expressed  to  be  demised  to  the  said  {mortgagee) 

as  aforesaid];  But  In  trust  nevertheless  for  the  said  (^^rmor),  his  heirs 

and  assigns,  and  to  be  assigned  and  disposed  of  from  time  to  time  as  he  ^P^"  ^"f  ^ 

.         ,    ,,    ,.  ...  1  -    attend  the  in- 

or  they  shall  direct  or  appomt  concemmg  the  same  or  any  part  thereof;  heritance  to  be 
and  in  the  meantime  and  until  any  such  assignment,  disposition,  direc-  Jl^^^|[^  ^^  ^^ 
tioD,  and  appointment  shall  be  made,  and  when  made  then  subject  there- 
to, In  tkust  and  to  the  end  and  intent  that  the  residue  for  the  time 
being  of  the  said  term  and  estate  hereby  expressed  or  intended  to  be  as- 
signed shall  and  may  attend  and  wait  upon  the  freehold,  reversion,  and 
inheritance  so  mentioned  or  intended  to  be  acquired  (1)  by  him  the  said 
[termor),  by  means  of  the  said  indenture  of  feoffment  hereinbefore  re- 
ferred to,  of  and  in  the  lands,  tenements,  hereditaments,  and  premises 
therein  comprised,  for  the  sole  and  only  proper  use  and  benefit  of  him 
the  said  (termor),  his  heirs  and  assigns,  in  order  to  protect  and  defend 
the  said  messuages,  lands,  tenements,  and  hereditaments  from  and  against 
all  subsequent  and  intermediate  incumbrances,  if  any  such  there- be  [and 
In  trust  that  he  the  said  (trustee),  his  executors,  administrators,  and 
ttsigns,  shall  and  do  permit  and  cause  the  said  term  and  estate  to  be 
used  and  disposed  of  for  that  purpose  accordingly,  and  to,  for,  or  upon 
ao  other  trust,  intent,  or  purpose  whatsoever]  (2).    In  witness,  &c. 


(1)  As  a  term  assigned  to  or  otherwise  vested  in  a  trustee  wilV  unless  controlled  by  ex-.  Necessary  to 
press  declaration  to  the  contraiy,  attend  and  wait  upon  the  inheritance  of  the  rightful  owner    declare  what  in- 
of  the  fee,  it  is  necessary   in  the  present  case  to  declare  expressly  that  it  shall  attend  the   heritance  teri^ 

'  fre  to  be  acquired  by  tiie  termor  under  the  deed  of  i'eoffineut  and  fine  proposed  to'  be   shall  attend, 
executed. 

(2)  The  covenant  by  the  termor  that  he  has  not  done  any  act  to  incumber,  which  is  usually    Covenant 
in^rted  in  astignment  of  terms,  it  will  be  percdved  is  in  tliis  case  unnecessary,  as  the  ben&*   against  incura- 
ficial  interest  in  the  term  still  remains  iu  the  termor  himself.  .  brances  unne- 
cessary. 


\ 


PRSCEDEKT8  »^ 


£CLASS  IX» 


DCMtn. 

powen 
(letumg). 


No.  CCCXXVII. 

Demise  by  Tenant  for  life  to  a  Purchaser  for  a  term  of  years^  if 
Tenant  for  life  shall  so  long  Uvej  in  order  tq  preserve  powers  of 
leasing^  4rc.  (1). 


This  Ikbentube  of  two  parts  made  the  day  of 

rkrdei.  in  the  year,  &c.  and  in  the  year  of  our  Lord  18       ,  Be- 

TWjcjSK  {the  tenant  for  life)  of,  &c.  of  the  one  part  and  {the  pur- 
Recital  of  lettle-  oh€iser)  of,  &c.  of  the  Other  part.  Whereas  by  indentures  of  lease 
l^riifeestatl     ^"^^  release  bearing  date  respectively  the  and  days  of 

which  was  in  the  year  ,  the  release  being  of  parts, 

and  purporting  to  be  a  settlement  made  on  the  marriage  of  the  said 
{tenant  for  life)  with  his  wife,  and  made  or  expressed  to  be 

made  between  the  said  {tenant  for  life)  of  the  first,  the  said  {wife)  of 
the  second  part,  and  {the  trustees)  therein  described  of  the  third  part, 
the  messuages,  lands,  and  hereditaments  hereinafter  described  were 
conveyed  and  assured  unto  the  said  {trustees)  and  their  heirs,  to  the 
use  of  the  said  {tenant  for  life)  and  his  assigns,  for  the  term  of  his 
natural  life,  with  divers  remainders  over,  as  by  the  said  in  part  re- 


Powen  annexed 
to  life  estate 
destroyed  by 
conveyance. 


(1 )  Where  a  tenant  for  life  with  a  power  to  grant  leases^  conveys  away 
the  whole  of  his  life  estate,  the  power  is  extinguished ;  Renn  v.  Berkeley, 
1  Dou^.  292 ;  hence  where  he  wishes  to  part  with  his  estate  and  at  the 
same  time  preserve  his  powers,  the  premises  may  be  demised  to  the  pur* 
chaser  for  a  long  term  of  years,  determinable  upon  the  death  of  the 
tenant  for  life  (who  covenants  with  the  purchaser  to  execute  the  powen 
as  he  shall  direct),  and  a  declaration  inserted  that  the  demise  shall  not 
affect  but  be  subservient  to  the  powers,  by  this  means  (an  estate  for 
years  determinable  on  lives  being  in  contemplation  of  law  a  less  estate 
than  an  estate  for  life)  a  reversion  is  left  in  the  tenant  for  life,  and  the 
purchaser  taking  the  estate  subject  to  the  power,  the  power  may  be  ex* 
ecuted  in  the  same  manner  as  if  no  part  of  the  estate  had  been  parted 
with. 


cited  indenture^  referene^  being  thereunto  had,  will  more  fiilly  appeiir.  ^ 

And  whereas  in  the  said  in  part  recited  indenture  of  settlement        

there  is  amongst  other  things  contamed^  a  power  or  authority  en-      (Utumg)* 
abling  the  said  {tenant  for  Hfe)  from  time  to  time  (1),  by  indenture  or  power  to 
or  indentures  under  his  hand  and  seal,  to  demise  or  lease,  or  limit  or  ^^^^ 
appoint  by  way  of  demise  or  lease  for  any  term  or  number  of  years 
not  exceeding  twenty-one  years,  to  take  effect  in  possession  and  not 
in  rerersion  or  by  way  of  future  interest,  all  or  any  part  of  the  mes- 
suages, lands,  and  hereditaments  thereinbefore  granted  and  released 
to  any  person  or  persons  whomsoever)  so  that  there  should  be  re^ 
served  upon  every  such  demise  or  lease,  or  limitation  or  appointment 
by  way  of  demise  or  lease,  the  best  and  most  improved  yearly  rent  or 
rents  which  could  reasonably  be  obtained  for  the  same,  to  be  incident 
to  the  immediate  reversion  thereof,  and  so  that  there  should  be  con* 
tained  therein  a  covenant  for  payment  of  the  rent  or  rents  to  be 
thereby  reserved,  and  a  condition  of  reentry  on  non-payment  thereof 
for  the  space  of  twenty-one  days  next  after  the  time  thereby  ap-« 
pointed  for  the  payment  of  the  same^  and  all  other  usual  and  proper 
covenants  and  agreements  on  the  part  of  the  tenant  or  tenants  thereof 
to  be  performed  or  observed,  and  so  that  the  lessees  to  be  therein  re-' 
spectively  named  should  not  be  made  dispunishable  for  waste,  and  so 
that  every  such  lessee  should  execute  a  counterpart  of  the  said  lease. 
And  whereas  the  said  (purchaser)  having  contracted  with  the  said  Contract  for 
{tenant  fbr  life)  for  the  absolute  purchase  of  the  said  messuages,  ^^^ 
lands,  and  hereditaments,  for  the  hfe  of  him  the  said  (tenant  for 
iife)  at  the  sum  c(  £  ,  it  hath  been  agreed  between  the  said 

parties  that  the  said  {tenant  for  Hfe)  shall  demise  the  same  premises 
to  the  said  {purchaser)  for  the  term  of  ninety-nine  years  if  he  the 
said  {tenant  for  life)  shall  so  long  live,  in  order  to  preserve  the 
power  of  leasing  annexed  to  his  said  estate  for  life.     Now  there-    witness. 

FOEE  THIS  InDEKTU&E  WITNESSETH,  that  iu  pUTSUaUCe  of  the  said   Th«t  in  coBsi- 

agreement  and  in  consideration  of  the  sum  of  £  of  purchaM^moucy 

lawful  money  of  the  United  Kingdom  of  Great  Britain  and  Ire- 

hmd,  to  the  said  {tenant  for  life)  in  hand  well  and  truly  paid  by 

the  said  {purchaser)^  at  or  before  the  sealing  and  delivery  of  these 

presents,  the  receipt  whereof,  and  that  the  same  is  in  full,  for  the 

absolute   purdiase  of  the  said  premises   during  the  said  term, 

(l|  It  will  be  proper  that  the  power  to  lease  should  be  fully  recited  Power  should  be 
ia  order  that  the  purchaser  may  luiow  what  least^s  he  can  i*equire  the  ^uiiy  recited, 
vendor  to  execute. 


bJElCUS.- 
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.  if  he  the  said  (tenant  for  life)  shall  so  long  live,  the  said  {ienani 
^^^^^^      for  lify)  doth  hereby  acknowledge,  and  of  and  firom  the  same  and 
(icadrng).       every  part  thereof  doth  acquit,  release,  exonerate,  and  for  ever 
discharge  the  said  {purchaser)  as  well  by  these  presents  as  by  the 
receipt  or  acknowledgement  for  the  same  sum  hereupon  indorsed.  He 
TTie  tenant  for     the  said  (tenant  fir  life)  Hath  granted,  demised,  and  leased,  and 
iiemices.  by  these  presents  Doth  grant,  demise,  and  lease  unto  the  said  (pur- 

Farceli.  choser),  his  executors,  administrators,  and  assigns,  All,  &c.  or  how- 

soever otherwise  the  said  messuages,  lands,  tenements,  and  heredita- 
ments, or  any  of  them  now  are,  or  is,  or  heretofore  were  or  was 
situated,  tenanted,  called,  known,  described,  or  distinguished;  to- 
General  appur«    gether  with  all  houses,  out-houses,  buildings,  barns,  stables,  coach- 

houses,  dove-houses,  yards,  cellars,  vaults,  areas,  benefit  and  ad- 
vantage of  ancient  and  other  lights,  ways,  paths,  passages,  gardens, 
orchards,  ponds,  waters,  land  covered- with  water,  water-courses,  tim-> 
ber  and  other  trees,  woods,  underwoods,  and  the  ground  and  soil 
thereof,  mines,  quarries,  rights  and  privileges  of  common,  feeding, 
and  foldage  of  every  kind,  and  all  and  all  manner  of  other  rights, 
privileges,  casements,  advantages,  conveniences,  appendages,  and  ap- 
purtenances whatsoever  to  the  said  messuages,  lands,  tenements, 
hereditaments,  and  premises,  or  any  of  them,  or  any  part  thereof  re- 
spectively belonging,  or  in  anywise  appertaining,  or  reputed  or 
deemed  so  to  be,  or  with  the  same  or  any  of  them  now  or  hereto- 
fore holden,  \ised,  occupied,  or  enjoyed,  and  the  rents,  issues, 
profits,  and  proceeds  to  arise  or  become  payable  for  or  in  respect  of 
the  same  or  of  any  part  thereof,  from  the  day  of 

now  last  past  And  all  the  estate,  right,  title,  interest,  use,  trustj 
property,  possession,  possibility,  claim  and  demand  whatsoever, 
both  at  law  and  in  equity,  of  him  the  said  (tenant  for  life)  in,  to, 
out  of,  upon,  or  respecting  the  said  hereditaments  and  premises,  or 
any  of  them,  for  and  during  the  said  term  (1),  To  have  and  to 


Title  d«edi.  (1)  This  being  a  demise  for  a  term  of  years  only,  by  the  tenant  for 

life,  it  is  conceived  that  the  lessee  is  not  entitled  to  the  deeds  any  more 
than  in  other  cases  of  tenants  for  years,  particularly  as  the  reason  of  a 
tenant  for  life  having  the  custody  of  them  was  by  the  feudal  law  to  eoable 
him  to  answer  the  praecipe  of  strangers  for  the  benefit  of  the  reversioner, 
but  as  it  is  intended  to  be  and  is  in  substance  a  conveyance  of  the  whole 
interest  of  the  tenant  for  life,  though  in  the  form  of  a  demise,  merely  for 
the  purpose  of  preserving  to  the  lessee  the  powers  of  leasing,  &c.  an- 
nexed to  the  estate,  the  purchasing  lessee  may  possibly  be  considered 
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HOLD  the  said  messuages,  lands,  tenements,  hereditaments,  and  all  — 
and  singular  other  the  premises  hereby  granted  and  demised  or  men-         powers 
tioned  or  intended  so  to  be,  unto  the  said  {purchaser)^  his  execu-       (fea«wg)» 
tors,  administrators,  and  assigns,  from  the  day  next  before  the  day  of  To  hold  for  99 
the  date  of  these  presents,  for  and  during  the  fiiU  and  complete  term  for  life  so  long 
of  ninety-nine  years  thence  next  ensuing,  if  he  the  said  (tenant  for  ^^*^* 
life)  shall  so  long  live,  but  not  longer  or  otherwise,  yielding  and 
paying  therefore  yearly  and  every  year  unto  the  said  {tenant  fm*  life) 
the  rent  of  one  peppercorn  on  the  day  of  in  every 

year  if  lawfiilly  demanded.     And  it  is  hereby  declared  and  agreed  Declaration  that 
that  the  grant  and  demise  hereinbefore  contained  shall  nof  operate  or  extinguish 
be  deemed  or  considered  as  operating  to  extinguish  or  prejudice  the  f>owerof  l«a«iog. 
powers  of  demising  or  leasing  hereinbefore  recited,  or  other  the 
powers  reserved  or  given  to  the  said  {tenant  for  life)  by  the  herein- 
before in  part  recited  indenture  of  settlement  of  the  day  of 
,  but  that  these  presents  shall  be  and  be  considered  as  sub- 
servient to  the  said  powers  in  all  things  whatsoever.     And  the  said  Covenant  by 
{tenant  for  life)^  for  himself,  his  heirs,  executors,  and  administrators,  ^j^th  right  to 
and  for  every  of  them.  Doth  hereby  covenant,  declare,  grant,  and  d««n»«e- 
agree  with  and  to  the  said  {purchaser)^  his  heirs,  executors,  ad- 
ministrators,' and  assigns,  and  with  and  to  each  of  them,  in  the  man- 
ner following,  (that  is  to,  say)  that  for  and  notwithstanding  any  act, 
deed,  matter  or  thing  whatsoever  at  any  time  heretofore  made,  done, 
executed,  occasioned,  suffered,  or  omitted  by  him  the  said  {tenant 
for  life)  to  the  contrary,  he  the  said  {tenant  for  life)  now  hath  in  1 
himself  full  power  and  lawful  and  absolute  right  and  title  to  grant, 
demise,  and  lease  all  and  singular  the  said  hereditaments  and  pre- 
mises, and  th^  possession  thereof,  unto  the  said  {purcha^er)^  his  ex- 
ecutors, administrators,  and  assigns,  for  the  said  term  or  period  of 
ninety-nine  years  if  he  the  said  {tenant  for  life)  shall  so  long  live, 
in  the  manner  aforesaid,  and  according  to  the  true  intent  and  mean- 
ing of  these  presents.     And  fuether,  that  it  shall  and  may  be  law-  TJ^'^^^^^^^.f'^ 
iul  for  the  said   {purchaser),   his  executors,   administrators,   and  quietly  enjoy. 
assigns,  immediately  upon  the  sealing  and  delivery  of  these  presents, 
and  at  all  times  thereafter,  during  the  said  term  of  ninety-nine  years 


as  equally  entitled  to  the  deeds,  for  the  manifestation  of  the  title  in  this^^ 
as  in  other  cases  of  purchases,  and  if  this  be  conceded  to  him  it  will  be 
proper  that  he  should  enter  into  a  coVenant  with  bis  lessor  by  separate 
deed  to  redeliver  them  to  the  reversioner  when  required,  and  to  produce 
them  in  the  mean  time.  The  form  of  this  deed  will  be  nearly  similar  to 
4hat  given  ante,  No.  CCCXVlIh  p.  402. 


4S8 


pRjscEDBirrfl  m 


[cLASfl  It; 


Preterve 

jMftpert 

(leasing). 


Free  from  in* 
cuuibnuices. 


Covenant  for 
further  asm- 
ranee. 


.  if  he  the  said  {tenant  for  l\fe)  shall  so  long  live^  to  enter  into  and 
upon,  and  hold,  possess,  and  enjoy  all  and  singular  the  same  bera- 
ditaments  and  premises,  with  their  and  every  of  their  respective 
rights,  privileges,  conveniences,  and  appurtenances,  and  to  receive 
and  retain  the  rents,  issues,  profits,  and  proceeds,  which  shall  arise  oc 
be  payable  for  or  in  respect  of  the  same  from  and  after  the  dty 

of  now  last  past,  to  and  for  his  and  their  own  use  and  benefit, 

without  any  manner  of  hindrance,  interruption,  disturbance,  claim, 
or  demand  whatsoever,  by  or  from  the  said  {tenant  for  life)  or  any 
person  or  persons  now  or  hereafter  having  or  rightAiUy  claiming  aoj 
estate,  right,  title,  charge,  or  interest,  at  law  or  in  equity,  in,  to,  out 
of,  upon,  or  concerning  the  said  hereditaments  and  premises,  or  any 
part  thereof,  from,  through,  under  or  in  trust  for  him.     And  that 
free  and  clear  and  clearly  and  absolutely  dischaiged  and  exoBerated 
or  otherwise  by  and  at  the  expense  of  the  said  (tenant  for  life)^  bii 
heirs,  executors,  or  administrators,  effectually  defended,  protected, 
and  indemnified  of,  from,  and  against  all  fisrmer  and  other  feoff- 
ments, gifts,  grants,  bargains  and  sales,  releases,  settlements,  morU 
gages,  demises,  leases,  contracts,  devises,  wills,   conveyances,  as- 
surances, descents,  uses,  trusts,  limitations,  entails,  conditions,  estate, 
right  and  title  of  or  to  dower^  remainders,  reversions  in  the  crown  or 
elsewhere,  judgments,  decrees,  recognizances,  statutes,  extents,  exe- 
cutions, sequestrations,  elegits,  debts  of  reoNrd,  debts  due  to  the  king 
or  any  of  his  predecessors,  legacies,  portions,  annuities,  rents  of  all 
kinds,  forfeitures,  rights  of  entry,  and  cause  and  causes  thereof,  fines, 
amerciaments,  and  all  and  singular  other  estates,  rights,  tides,  in- 
terests, charges,  and  incumbrances  whatsoever,  which  at  any  time  or 
times  heretofore  have  been  or  which  at  any  time  hereafter  during  the 
said  term  of  ninety-nine  years,  if  he  the  said  {tenant  for  life)  shall 
so  long  live,  shall  or  may  be  made,  created,  executed,  committed, 
occasioned,  or  suffered  by  or  with  the  procurement  or  privity  of  the 
said  {tenant  for  life)  or  any  other  person  or  persons  now  or  hereafter 
rightftilly  claiming  or  having  title  to  daim  any  estate,  right,  title  or 
interest,  either  at  law  or  in  equity,  from,  through,  undo',  or  in  tn»t 
for  him  (the  land  and  sewers  tax,  and  the  present  or  any  fiitme  tax 
upon  property  or  income,  to  become  due  or  payable  for  or  in  respect 
of  the  same  premises  or  any  of  them  from  and  after  the  said 
day  of  last  past  only  excepted).     Avp  mobeovjse  that  he 

the  said  {tenant  for  life)  and  his  heirs,  and  all  and  every  other  jpest^ 
son  or  persons  now  or  at  any  time  hereafter  rightfully  claiming  oit 
having  title  to  claim  any  estate,  right,  title,  charge  or  interest  at  law 
or  in  equity,  in,  to,  out  of,  upon  pr  respecting  tiie  hi^reditamenta  Mxd 
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premises  heTeinbefcHre  demised  or  otherwise  assured,  or  mentioned  or  ^ 

intended  so  to  be,  or  any  part  thereof,  from,  through,  under,  or  in 

trust  for  him,  shall  and  will  from  time  to  time  and  at  all  times  here-      (katmg). 


after  during  the  said  term  of  ninety-nine  years,  if  he  shall  so  long 
live,  upon  every  reasonable  request,  and  at  the  costs  and  expenses  of 
tlie  said  {purchaser)^  his  heirs  or  assigns,  make,  do,  acknowledge, 
levy,  suffer,  execute  and  perfect,  or  cause  and  procure  to  be  made, 
done,  acknowledged,  levied,  suffered,  executed  and  perfected,  with 
all  convenient  and  proper  dispatch,  all  and  every  such  further  and 
other  lawfiil  and  reasonable  acts,  deeds,  conveyances,  matters  and 
things  whatsoever,  whether  by  fine  or  fines,  with  or  without  proclama- 
tions, common  recovery  or  recoveries,  deed  or  deeds  enrolled  or  not 
enrolled,  release,  confirmation,  declaration  or  limitation  of  or  to  any 
Qse  or  uses,  or  other  assurance  or  assurances,  of  record  or  not  of  re- 
cord, for  the  further,  better,  more  perfectly,  fiilly,  absolutely,  and 
satisfactorily  granting,  demising,  and  assuring  the  messuages,  lands, 
tenements,  hereditaments  and  premises  hereinbefore  granted,  de- 
mised and  confirmed,  or  mentioned  or  intended  so  to  be,  and  every 
or  any  part  or  parcel  thereof,  and  the  possession  of  the  same,  with 
their  and  every  of  their  respective  rights,  privileges,  members,  ap- 
pendages and  appurtenances,  unto  and  to  and  for  the  use  and  benefit 
of  the  said  {purchaser)^  his  executors,  administrators  and  assigns, 
for  and  during  the  term  of  ninety-nine  years,  if  he  the  said  {tenant 
for  life)  shall  so  long  live,  in  such  manner  and  form  as  he  the  said 
(purchiaser)^  his  executors,  administrators  or  assigns,  or  his  or  their 
counsel  in  the  law,  being  of  the  degree  of  a  barrister  at  the  least, 
shall  advise  and  require,  and  prepare  and  tender  (if  the  nature  there- 
of permit)  for  his  or  their  signature  and  execution ;  so  that  such 
fiirther  assurance  or  assurances,  or  any  of  them,  do  not  contain  nor 
imply  any  ftirther  or  other  warranty  or  covenant,  than  against  or  on 
the  part  of  the  person  or  persons  who  shall  be  required  to  make  or 
execute  the  same,  his,  her,  or  their  devisors,  ancestors,  heirs,  execu- 
tors, and  administrators,  and  his,  her,  or  their  own  respective  acts, 
deeds,  omissions,  or  defaults ;  and  so  that  the  person  or  persons  who 
shall  be  required  to  make  or  execute  any  such  assurance  or  assurances 
be  not  obliged  to  go  from  his,  her,  or  their  then  place  or  respective 
places  of  abode  for  the  making  or  executing  the  same,  without  a 
reasonable  and  sufficient  sun  being  previously  paid,  tendered,  or 
secured  to  him,  h€fr,  or  them,  for  or  in  respect  of  his,  her,  or  their 
time,  trouble,  and  expenses.  And  further  that  he  the  said  {tenant  Covenant  by 
far  life)  shall  and  will  from  time  to  time  and  at  all  times  hereafter,  ^™ute  powers' 
during  the  said  term  of  ninety-nine  years  licrcby  granted,  if  he  shall  ©^  leasing. 


440 


PRECEDENTS   tH 


[[CLA9S  I)C. 


DUflSK. 

PreKTve 

powers 

(leasutg). 


fio  long  live,  upon  every  reasonable  request  of  the  said  (purchaser), 
his  executors,  administrators,  and  assigns,  duly  exercise  and  execute 
the  powers  of  leasing  so  given  to  him  by  the  said  in  part  recited  in- 
denture  of  release,  by  demising  or  letting  or  limiting  or  appointing 
by  way  of  demise  or  lease,  all  or  any  part  of  the  said  messuages, 
lands,  and  hereditaments  hereby  granted  and  demised,  or  mentioned 
or  intended  so  to  be,  or  otherwise  join  and  concur  in  granting  or  de- 
mising or  limiting  and  appointing  the  same,  or  any  part  or  parts 
thereof,  to  or  in  favour  of  such  person  or  persons,  and  at  and  for  sudi 
rent,  or  other  rent  or  sums,  and  for  such  lawful  term  or  terms  of 
years,  and  otherwise,  to  and  for  the  sole  use  and  benefit  of  him  the 
said  {purch(Mer)^  his  executors,  administrators,  and  assigns,  as  he 
the  said  (purchaser),  his  executors,  administrators,  and  assigns,  shall 
lawfully  nominate  or  appoint  concerning  the  same.  IN  WIT« 
NESS,  &c. 
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No.  CCCXXVIII. 

*J  DepaaiHon  verifying  a  Certificate  of  Baptism^  Burial  or 

Marriage. 


(The  Deponent)  of,  &c.  maketh  oath  and  saith  that  he  this 

deponent  hath  carefidly  examined  the  paper  writing  hereto  annexed, 
with  the  original  entry  thereof  in  the  book  of  the  register  of  Bap- 
tisms [or  Burials  or  Marriages]  kept  at  in  and  for  the  parish 
of  in  the  county  of  and  that  the  same  is  a  true  and 
correct  copy  therefrom,  and  in  the  same  words  and  figures,  as  in  tHe 
said  registry  is  contained  or  mentioned,  and  that  he  this  deponent 
was  present  and  did  see  the  Rev.  [Rector,  Clerk,  or  as  the  case 
toasi  ^  ^^^  ^^^  parish  extract  the  same  from  the  said  registry,  and 
afterwards  sign  the  same,  and  that  the  name  of  the  said  (Rector,  &c.) 
thereunto  subscribed  is  the  proper  hand  writing  of  him  the  said 
(Rectcyry  &c.) 

SWOEN,  &c. 

{Name), 


CeftifiaUe 


*♦♦'  See  poil.  Vol.  III.  "  Stamp,"  Sched.  "  Affidavit."  Sump. 
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DKMMinOK. 


Clerk*  9  service. 


44S  PEEC£I>£NTS  IN  [CLASS  IX. 


No.  CCCXXIX. 


*J  Deposition  of  the  service  of  a  Clerk  under  Articles  (1). 


{The  Clerk\  gentleman,  maketh  oath  and  saith  that  he  hath  really 
and  truly  served  and  been  employed  by  {attorney)  of,  &c. 
gentleman,  as  his  clerk  in  the  practice  of  an  attorney  and  solicitor 
for  the  fiiU  term  of  five  years  pursuant  to  the  articles  hereunto  an- 
nexed ;  and  this  deponent  further  saith  that  he  did  previous  to  the 
commencement  of  the  last  term  affix  his  name  and  place  of 

abode,  and  also  the  name  and  place  of  abode  of  the  said  (attorney)  in 
the  King's  Bench  office,  and  on  the  outside  of  the  Court  of  King's 
Bench  in  Westminster  Hall,  and  that  he  did  also  previous  to  the 
same  term  enter  his  name  and  place  of  abode  as  well  as  the  name  and 
place  of  abode  of  the  said  (attorney)  in  a  book  kept  for  that  purpose 
at  the  chambers  of  each  of  the  judges  of  his  Majesty^^  said  Couit 
of  King's  Bench. 

SWOEN,  &c. 

{Name), 


(1)  See  antCy  Vol.  I.  No.  CXXV.  p.  438.  notes. 


Stamp.  V  See  post.  Vol.  HI.  "  Stamp,"  Sdied.  "  Affidavit/* 
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No.  CCCXXX. 

*A  Deposition  of  a  Debt  owing  to  at^pport  a  Commiasion  of 
Bankruptcy^  where  the  Bankrupt  wm  an  Underwriter. 


DKPOflCnOK. 

{bankrupia/)* 


{The  deponent-creditor)  maketh  oath  and  saith  that  (bankrupt)  of, 
&c.  the  person  against  whom  a  commission  of  bankruptcy  hath  been 
awarded  and  issued  and  is  now  in  prosecution,  was  at  and  before  the 
date  and  suing  forth  of  the  said  commission,  and  still  is,  justly  and 
truly  indebted  unto  this  deponent  and  to  this  deponents 

partners  in  trade  (if  such  the  case),  in  the  sum  of  £  by  virtue 

of  a  policy  of  insurance  made  out  in  the  name  of  A.  B.  and  E.  F., 
and  subscribed  by  the  said  (bankrupt)  on  or  about  the 
day  of  and  before  he  the  said  (bankrupt)  became  bank- 

rupt for  the  sum  of  £  upon  goods  as  might  be  thereafter 

declared,  to  pay  average  on  each  package  separately  insured  by  order 
of  this  deponent  and  his  partners,  leaden  or  to  .be  loaden  on  board 
of  the  ship  Sally,  master,  for  a  voyage  at  and  from,  [as  the 

policy  eoepresses^l  at  the  rate  of  per  cent.     And  this  de- 

ponent further  saith,  that  an  average  loss  hath  accrued  on  the  said 
policy,  which  said  average  loss  the  said  {bankrupt)  and  the  other 
underwriters  on  the  day  of  now  last  past,  adjusted 

and  settled  at  £  per  cent,  by  subscribing  their  names  or  ini- 

tials to  an  indorsement  written  upon  the  said  policy  in  the  words  and 
figures  following,  to  wit :  "  London,  May,  18  .  Adjusted  an  ave- 
rage of  £  per  cent.  £  .'*'  And  this  deponent  fur- 
ther saith,  the  said  (bankrupt)  is  also  indebted  unto  this  deponent 
and  to  this  deponents  said  partner,  in  the  sum  of  <j^  ,  by 
virtue  of  a  certain  other  policy  of  assurance  made  out  in  the  name 
of  A.  B.  and  E.  F.,  and  subscribed  by  the  said  6.  H.  for  the  said 
C.  D.,  on  or  about  the  day  of  before  he  the  said 
C.  D.  became  a  bankrupt  for  the  said  sum  of  £  upon  goods 
as  per  margin,  thereof  to  pay  average  on  each  package  insured  by 
order  of  this  deponent  and  his  said  partners,  loaden  on  board  of  and 

cc  2 
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DEKMITIOK. 

DeU 

{bankrupicjf). 


upon  the  good  ship  ,  {master)  for  a  voyage  at  and  from 

to  her  port  or  ports  of  discharge  in  the  river  ,  at 

the  rate  of  £  per  cent,  premium.     And  this  deponent  (iir. 

ther  saith,  that  in  the  due  prosecution  of  her  said  voyage  the  said 
ship  was  lost,  by  means  whereof  a  total  loss  hath  ilccraed 

upon  the  said  policy  which  the  said  {bankrupt)  and  the  other  under- 
writers thereon  on  the  day  of  last  adjusted  and  settled 
at  £  per  cent.,  by  subscribing  an  indorsement  made  thereon 
in  the  words  and  figures  following,  to  wit :  ^'  London,  May,  18  . 
Adjusted  a  total  loss  of  one  hundred  pounds  per  cent,  payable  in  a 
month  £  ^  making  together  the  sum  of  £  ,  and  for  which 
said  sum  of  £  neither  he  this  deponent,  nor  his  said  partner, 
nor  any  other  person  or  persons  to  their  use  and  benefit,  or  by  their 
order,  to  the  knowledge  and  belief  of  this  deponent,  have  or  hath  re- 
ceived any  security  or  satisfaction  whatsoever,  save  and  except  the 
said  two  recited  policies  of  assurance  and  indorsements  so  made  there- 
on as  aforesaid. 
SwoKN,  &c. 

{Deponent). 


Sump. 


%*  See;705^  Vol.  III.  "Stamp,"  Sc^ee/. ''Affidavit." 
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No.  CCCXXXI. 

^Deposition  of  the  due  Execution  of  a  Svbmieeum  to  Arbitration  (1). 


KiN&^s  Bench  (or  otfier  Court  of  which  the  submission  is  to  be 

made  a  Rule). 

{The  Deponent)  of,  &c.,  gentleman,  maketh  oath  and  saith  that  he 
was  present  at  the  time  of  the  execution  of  the  bond  or  obligation 
[or  other  deed  as  the  case  wa^^  hereunto  annexed  and  by  (obligor) 
of,  8cc.  therein  mentioned^  and  did  see  him  duly  sign,  seal  and  as 
his  act  and  deed  deliver  the  said  bond  or  obligation  with  the  condi- 
tion thereunder  written.  And  that  the  name  {obligor)  set  and  sub- 
scribed thereto  is  of  the  proper  hand-writing  of  the  said  (obligor). 
And  that  the  name  (deponent)  set  and  subscribed  as  the  witness 
thereto,  is  of  the  proper  hand-writing  of  this  deponent. 
Sworn,  &c. 

(  Witness). 


DtfOSITXOK. 

ExectUicm 
(submission). 


( 1 )  Before  an  award  can  be  enforced  by  attachment  under  stat.  9  and  10  Hult  of  Court. 
Wm.  3.  c.  15-  the  submission  must  be  made  a  rule  of  one  of  the  Courts 
at  Westminster,  for  which  purpose  an  affidavit  of  the  due  execution  of 
the  instrument  of  submission  must  be  made  by  one  of  the  witnesses. 


%*  See  post.  Vol.  III.  «  Stamp,"  Sched.  "  Affidavit." 
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Execution 
{cofweyaTUx). 


[class  IX. 


No-  CCCXXXIL 

"* Deposition  of  the  Execution  of  Deeds  of  Lease  and  Release  or 

other  Conveyance. 


{The  Deponent)  of,  &c.  maketh  oath  and  saith,  that  he  was 
present  at  the  execution  of  the  indentures  hereunto  annexed,  the 
one  thereof  bearing  date  on  or  about  the  day  of  ,  and  the 

other  thereof  on  or  about  the  day  next  thereafter,  the  said  hist  men- 
tioned Indenture  being  made  or  expressed  to  be  made  between,  &a 
and  did  see  the  said  {party)  of,  &c.  therein  mentioned,  sign,  seal, 
and  as  his  act  and  deed  deliver  the  same  Indentures  respectiyely, 
and  that  he  this  deponent  subscribed  his  name  upon  the  back  of 
each  of  the  said  Indentures  as  a  witness  to  such  signing,  sealing, 
and  delivering  thereof  respectively. 

SWOBN,  &c. 

(Deponent). 


Sttnp* 


V  Sec  post.  Vol.  III.  "  Stamp,"  Sched.  «  Affidavit." 


* 
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DKPOfinOII. 


JExecution 

(ietier  of  attorn 

fuy). 


No.  CCCXXXIII. 


^J  DeposUian  jcfthe  Execution  of  a  Letter  of  Attorney  (1). 


{T7ie  Deponent)  of,  &c.  maketh  oath  and  saith,  that  he  was  pre- 
sent and  did  see  the  (princip^U)  of,  &c.  duly  sign  and  seal,  and  as 
his  act  and  deed  deliver  the  letter  of  attorney  hereunto  annexed,  and 
that  the  name  {principar§^name)  thereunto  set,  .as  the  name  of 
the  party  executing  the  same,  is  of  the  proper  hand-writing  of  him 
the  said  (principal),  and  that  the  names  {one  toitnesa)  and  {de- 
ponenfa  name)  respectively,  set  or  subscribed  as  witnesses  to  the 
due  execution  of  the  said  letter  of  attorney,  are  of  the  proper  hands 
writing  of  the  said  {ivitness)  and  of  this  deponent  respectively. 
Sworn,  &c. 

{Deponent). 


(1)  In  order  to  make,  te.  Rule  sf  Court 


♦#*  See  jw>*^  Vol.  III.  "  Stamp/'  Sched. «'  Affidavit.*'  Stamp. 
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No.  CCCXXXIV. 

^J  .Deposition  of  the  Execution  of  a  Warrant  of  Attorney  (1)  to 

confess  Judgment. 

Variations  where  it  is  a  Cognovit  (2). 


{The  Deponent),  of,  &c.  maketh  oath  and  saith  that  he  was  present 
at  the  execution  of  the  warrant  of  attorney  [or  cognovit]  (a)  here- 
unto annexed  by  {the  cognizor)  therein  named  on  the  day 
of  now  last  past,  and  did  then  see  him  the  said  {cognissor) 
duly  sign,  sealy  and  as  his  act  and  deed  deliver  the  said  warrant 
of  attorney:  And  that  the  name  {cognixor's  name)  set  and  subscribed 
to  the  said  warrant  of  attorney,  [or  cognovit]  is  of  the  proper  hand- 
writing of  him  the  said  {cognizor).  Akd  that  the  name  {witness) 
set  and  subscribed  as  the  witness  to  such  execution  as  aforesaid  is  of 
the  proper  hand- writing' of  this  deponent. 
Swoa^N,  &c. 

{Deponent). 


(1)  An  affidavit  is  required  to  be  filed  of  the  execution  of  warrants 
of  attorney. 

(2)  A  fike  affidavit  is  necessary  of  the  execution  of  a  cognovit. 


Stanp^ 


V  Sec  ;w*.  Vol.  III.  "  Stamp,"  Sched.  '•Affidavit.'" 
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P€OC€m 


No-  CCCXXXV. 

U  Deputation  (1)  of  a  Clerk  of  the  Peace  (2)  by  the  Custoa 
Rotulorum  of  the  'Cotinty. — (tuual  form). 


To  {intended  clerk)  of  the  town  of  in  the  county  of 

gent  (3).     Whereas,  &c.  [reeite  the  letters  patent  or  act  of  Par*  RccitaL 


i. 


1)  See  also  "  Appointment,"  ante,  Vol-  I.  p.  235,  et  seq, 

[9)  The  clerk  of  the  peace  is  an  officer  belonging  to  the  sessions  of 
the  peace,  whose  duty  it  is  to  draw  processes,  read  indictments,  enrol 
proceedings,  {ind  whose  appointment  belongs  by  statute  to  the  custos 
rotulorum  of  the  county,  and  it  may  by  37  Hen.  8.  c.  1.  be  executed 
by  deputy  ;  but  cannot  be  sold. 

As  to  what  offices  may  by  the  common  law  or  the  ancient  statutes  be  ^  Oeo.4,  c  6t« 
performed  by  deputy,  see  1  £lem.  Con.  2nd  Ed.  284.  The  law  is  now 
however  altered  as  to  certain  offices  attached  to  the  courts  of  justice  by 
6  Geo.  4.  c.  82.  by  which  it  is  declared  that  the  offices  of  chief  clerk  of  the 
Court  of  King's  Bench,  clerk  of  the  Treasury,  and  custos  brevium  and 
filaser,  exigenter,  and  clerk  of  the  outlawries,  and  the  several  offices  in 
the  gift  of  the  said  chief  clerk  shall  not  only  not  be  saleable  as  here- 
tofore, but  be  executed  by  the  several  officers  in  person,  and  not  by 
deputy,  unless  (sec.  4.)  by  reason  of  ill -health  or  other  infirmity,  or 
other  reasonable  cause,  to  be  allowed  by  the  Chief  Justice  of  the  Court 
of  King's  Bench :  in  which  case  a  deputy  may  be  appointed  by  such 
Chief  Justice,  specifying  in  the  appointment  the  cause  thereof. 
.  And  by  act  of  the  same  year,  c.  83.  the  like  is  declared  concerning 
the  offices  of  the  chief  and  third  prothonotaries  of  the  Court  of  Com- 
mon Pleas,  clerk  of  the  king's  silver,  clerk  of  the  jurata,  clerk  of  the 
essoigns,  clerk  of  the  warrants,  enrolments  and  estreats,  exigenter, 
clerk  of  the  supersedeas,  filasers  for  all  the  counties  in  England,  and 
clerk  of  the  errors  in  the  Exchequer  Chamber. 

And  by  both  the  above  acts  it  is  provided  that  every  officer  within 
those  acts  shall  render  to  the  Commissioners  of  the  Treasury,  within 
one  month  after  each  term,  a  true  account  of  all  fees  taken  by  them, 
and  pay  the  same  into  the  Receipt  of  Exchequer. 

And  that  where  a  deputy  shall  be  appointed,  and  any  portion  of  the 
fees  is  to  be  paid  to  his  principal,  the  same  shall  be  paid  to  him  in  the 
first  instance,  and  no  principal  officer  shall  be  accountable  for  monies 
received  by  such  deputy. 

(3)  Deputations  are  usually  by  deed-poll>  which  is  without  objection  Deed-pgll. 
when  they  are  simply  appointments  and  intended  to  remain  in  the  hands 
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BtruriTiov. 

Clerk  of  the 
Peace, 


AppoinimeDU 


To  hold  duiing 
good  behaTiour. 


Uament  authonxing  the  nomination,'\  Now  be  it  kkowk  to  yoa 
and  to  all  others  whom  it  doth  or  may  concern,'  that  I  the  said 
[appoifUof)  being  fiilly  informed  and  satisfied  of  the  learning  and 
experience  of  the  said  {cterlc)  in  the  laws  of  this  reakn,  and  of  his 
libility,  prudence  and  integrity,  and  other  fit  qualifications  for  the 
execution  of  the  office  or  clerkship  of  cl^k  of  the  peace  of  the 
said  county  of  ,  in  pursuance  of  the  power  and  autho- 

rity given  to  me  the  said  {wppointor)  by  the  aforesaid  acts  of  par- 
liament, [or  letters  patent,]  or  otherwise  howsoeyer^  and  to  the  intent 
that  the  said  office  or  clerkship  of  derk  of  the  peace  may  be  ably 
and  duly  executed  by  a  person  of  knowledge,  industry  and  int^rity, 
residing  in  the  same  county,  Have  deputed,  given  and  granted, 
and  by  these  presents  Do  deputo,  give,  and  grant,  unto  the  said 
(clerk)  the  office  or  clerkship  of  clerk  of  the  peace  of  and  for  the 
same  county  of  ,  and  you  the  said  {clerk)  derk  of  the 

peace  of  the  said  county  of  ,  I  the  said  (appoinior)  do 

hereby  make,  ordain,  nominate  and  appoint  to  have,  hold,  enjoy, 
and  execute  the  said  office  or  derkship  of  clerk  of  the  peace  bf 
you  or  your  sufficient  deputy,  and  to  take  and  receive  the  fees, 
profits  and  perquisites  thereof  for  so  long  time  only  as  you  the  said 
(clerk)  shall  wdl  danean  yourself  in  the  said  office. 
Given  under  my  hand  and  seal  this  day  of 


of  the  appointee  as  a  testification  of  his  authority;  but  when  Aej  eoo* 
tarn  covenants  on  the  part  of  the  ^potntse,  and  one  part  of  the  mstrd* 
ment  is  (bb  in  such  case  it  ought)  to  remain  with  the  appointor,  it  should 
be  by  inaenture. 


Stamp. 


%*  Common  Deed  Stamp. 
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Goobr. 


No.  CCCXXXVL 


^A  Deputation  of  a  Gaoler  hy  the  Sheriffs 


This  Indenture  (1)  made  the  day  of  in  the 

year  of  the  reign,  &a  and  in  the  year  of  our  Lord  18  , 
Between  [sheriff)  of,  &c.  of  the  one  part,  and  (gaoler)  of,  &c.  of 
the  other  part.  Witnesseth,  that  the  said  (sheriff)  for  divers  good  ^tness. 
causes  and  considerations  him  thereunto  moving.  Doth  dq^te,  &c. 
constitute,  and  appoint  the  said  (g€u>ler)  to  be  his  gaoler  and  keeper 
of  all  and  singular  the  prisoners  and  persons  now  in  custody  within 
the  gaol  or  castle  of  in  the  said  county  of  ;  as 

also  gaoler  and  keeper  of  all  and  singular  other  person  or  persons 
who  at  any  time  hereafter,  during  the  shrievalty  of  him  the  said 
{sheriff^^  and  until  he  shall  assign  and  set  over  the  said  gaol,  priso- 
ners, and  persons,  to  the  next  succeeding  high  sheriff,  shall  be  com- 
mitted to  the  said  gaol  or  castle  of  "by  the  sheriff  for  the 
time  being  or  any  justice  of  the  peace  or  other  person  or  persons 
havmg  lawfiil  authority  in  thai  behalf.  And  the  said  (sheriff) 
Doth  by  these  presents  grant  unto  the  said  (gaoler)  all  such  lawful 
profit^,  fees,  and  perquisites  as  are  and  shall  be  due  unto  him  as 
gaoler  or  keeper  of  the  said  gaol  or  castle  from  the  prisoners  thereof 
during  the  time  or  period  aforesaid.  And  the  said  (gaoler)  Doth  Coroiaiit  by 
fixr  himself,  his  heirs,  executors,  administrators,  and  assigns,  and  fmnhiidv^. 
every  of  them,  covenant,  promise,  and  grant  to  and  with  the  said 
(sheriff)^  his  executors,  and  administrators,  by  these  presents,  that 
he  the  said  (gaoler)  or  his  sufficient  deputies  or  assigns  shall  and 
will  from  henceforth  stand  and  be  charged  with  all  and  every  the 
prisoner  and  prisoners  in  the  said  castle,  and  also  receive  and  take 
into  his  custody  and  safe  keeping  in  the  said  castle  all  and  every  the 
prisoner  and  prisoners  which  shall  be  from  time  to  time  hereafter 


(1)  See  a9if«,  p.  449;  notes. 


BBrUVATIOV. 


Gadeit. 


4f5%  PRECEDENTS   IN  [CLAS6  IXt 

committed  or  sent  unto  the  said  castle  by  the  said  sheriff,  his  under- 
sheriff,  bailiff  or  bailifis,  deputy  or  deputies^  justice  or  justices  of  die 
peace,  justice  or  justices  of  the  assize,  nisi  prius,  gaol  delivery,  oyer 
and  terminer,  commissioner  or  commissioners  of  sewers,  or  other 
magistrate  or  officer  having  a  lawful  power  or  authority  so  to  do,  and 
the  same  prisoner  or  prisoners  so  committed  as  aforesaid,  and  all 
other  prisoqer  or  prisoners  now  being  or  remaining  in  the  casde  of 

aforesaid^  shall  well  and  truly,  by  himself,  deputy  or 
deputies,  keep  safe  and  imprisoned  according  to  the  tenor,  purport, 
and  effect  of  all  such  warrants,  precepts,  or  commandments  by  virtue 
of  which  they  or  any  of  them  shall  be  or  stand  committed  or  im- 
prisoned until  such  prisoner  or  prisoners  shall  be  lawfully  delivered 
and  set  free  and  at  liberty  with  the  allowance  of  the  said  sheriff  or 
his  under-sheriff.  And  that  the  said  (gaoler)  ^  his  deputy  or  de- 
puties, shall  not  suffer  any  prisoner  or  prisoners  whomsoever  to  be 
delivered  out  of  the  said  casde  or  gaol  without  a  liberate  or  some 
other  sufficient  warrant  from  the  said  sheriff  or  his  under-sheriff,  or 
his  or  their  deputy  or  deputies,  under  the  seal  of  the  office  first  luid 
and  obtained,  and  such  fees  as  of  right  are  and  shall  be  due  and  be- 

And  find  execu-  longing  to  the  said  sheriff  to  be  satisfied  and  paid.     And  also  that 
^^^'     '         the  said  {gaoler),  his  sufficient  deputy  or  deputies  shall  and  will  at  all 
and  every  assize  and  gaol  delivery  to  be  holden  at  the  castle  of 
or  elsewhere  in  the  said  county  of  ,  and  at  all  and  every  of 

the  sessions  of  the  peace  within  the  said  county,  during  the  time  the 
said  sheriff  shall  continue  in  his  said  office,  at  his  the  said  (gaoleis) 
proper  costs  and  charges  find  and  provide  a  top-hangman  or  slaughter- 
man for  the  executing,  burning,  hanging,  or  quartering,  and  other 
the  execution  or  correction  of  criminals,  and  also  irons,  bolts,  locks, 

WiU  keq[>  a  ca<    manacles,  and  ropes,  as  often  as  occasion  shall  be.    And  shall  and  wiD 

Icndar  of  prison-  . 

era.  upon  demand  deliver  unto  the  said  sheriff,  imder-sheriff,  and  deputy, 

the  said  casde  or  gaol,  as  also  a  true  and  perfect  calendar  containing  all 
the  prisoners^  names  within  the  said  castle,  and  mentioning  all  the 
several  causes  of  their  and  every  of  their  imprisonment.  Akd  shall 
from  time  to  time  well  and  sufficiently  save,  defend,  keep  harmless 
and  indemnified  the  said  {sheriff),  his  heirs,  executors,  and  adminis- 
trators, of  and  from  all  manner  of  actions,  suits,  troubles,  executions, 
fines,  penalties,  extents,  damages,  and  incumbrances  whatsoever,  for 
or  by  reason  or  colour  of  any  escape  or  setting  at  liberty  any  person 
or  persons  which  shall  or  may  be  committed  to  the  custody  of  the  said 
{gaoler),  his  or  any  of  his  deputy  or  deputies,  or  any  other  act  or 
.  neglect  of  him  the  said  {gaoler),  his  deputy  or  deputies,  servants 

Further iecurity.  or  assigns,  in  any  way  or  manner  howsoever.     And  that  he  the  said 
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(gaoler)^  his  executors,  administratora,  and  assigns,  shall  upon  six 
days'  notice  as  warning,  left  with  the  porter  or  keeper  of  the  gates  of 
the  said  castle,  give  better  and  further  security  for  the  safe  keeping 
of  the  prisoners  committed  to  the  said  gaol,  and  to  perform  all  cove- 
nants, promises,  and  agreements  in  these  presents  contained  which 
on  his  and  their  parts  are  to  be  observed  and  performed.'  IN  WIT- 
NESS, &c. 


nnxnATuntm 


Gaoler. 


*«*  An  appointment  of  the  above  nature  is  sometimes  accompanied  ^*^ 
by  a  bond  of  indemnity ;  for  the  general  form  of  which  see  ante,  tit* 
**BoND,"  '•Account,"  and  "Indemnity." 

%♦  Common  Deed  Stamp.  Stamps 
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[class  IX. 


No.  CCCXXXVII. 

*J  DepuiiUion  of  a  Land  Steward  for  general  Superintendatwe 

and  Receiving  Rents  of  an  Estate  (1). 


lUdteli. 


WITNESS. 
Appointor  ap- 
poiiiti  iteward. 


This  Indemtctre  (2)  made  the  day  of  in  the 

year  of  the  reign,  &c.  and  in  the  year  of  our  Lord  18  y 
Between  {appointor)  of,  &c.  of  the  one  part,  and  {steward)  ci, 
&c.  of  the  other  part :  Whereas  the  said  {appointor)  is  seised  to 
him  and  his  heirs  of  and  in  several  manors,  messuages,  farms,  Linds 
and  hereditaments,  situated  and  being  at  and  other  parts  of 

the  county  of  .     And'  whereas  in  confidence  of  the  in- 

tegrity and  other  due  qualifications  of  the  said  {steward),  the  said  {ap- 
pointor) has  agreed  to  appoint  him  his  steward  and  agent  to  super- 
intend his  said  estates,  to  receive  the  rents  and  profits  thereof,  at  the 
salary  or  yearly  sum  of  £  ,  for  his  care  and  trouble  thereiiL 

Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  the  said 
agreement,  and  for  the  ends  and  purposes  aforesaid,  he  the  said  (ap- 
pointor)  hath  deputed,  constituted  and  appointed,  and  by  these  pre- 
sents DOTH  depute,  constitute  and  appoint,  and  in  his  place  and 
stead  put  the  said  {steward)  to  be  the  true  and  lawful  agent  and  at- 
torney of  and  for  him  the  said  {appointor),  for  and  during  such  time 
or  period  as  he  the  said  {appointor)  shall  think  fit,  and  in  his  name 
and  for  his  proper  use  and  benefit  to  receive  of  and  firom  all  and  eveiy 
the  bailiffs,  tenants  and  occupiers  of  the  manors,  messuages,  fiums, 
lands  and  hereditaments  of  the  said  {appointor)  in  the  said  county 
of  ,  and  of  every  of  them  respectively,  all  and  every  the  rent 

and  rents,  sum  and  sums  of  money  whatsoever  which  now  is  or  are 
or  at  any  time  during  his  said  stewardship  or  agency,  shall  or  may  be 
due  to  him  the  said  {appointor)  from  the  bailiffs,  tenants  and  oocu- 


in  See  also  "  Appointmbnts/'  ante,  Vol.  I.  p.  265< 
2)  See  ante,  p.  440,  n.  (5). 
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pien  aforesaid  or  any  or  either  of  them  in  anywise  howsoever,  and 

thereout  to  make  all  just  and  usual  allowance  for  repairs,  land*ta)E       o^ua 

and  otherwise  as  may  be  just  and  right.    And  in  defiiult  of  pay r — 

ment  of  all  or  any  part  of  the  said  rents  or  profits,  to  enter  upon  the  treia. 
premises  out  of  or  for  which  the  same  shall  be  payable  or  any 
part  thereof,  and  make  distress  or  distresses  for  the  same,  and  deal^ 
and  dispose  thereon  and  therewith  according  to  law  in  all  things  re» 
lating  thereunto ;  and  also  to  enter  or  re-enter  for  me  and  on  my  be- 
half into  and  upon  the  said  hereditaments  or  any  part  thereof  for 
breach  of  covenant,  condition  or  other  lawftd  cause  in  that  behalf. 
Also  to  sell  or  make  any  contract  or  contracts  for  the  sale  of,  and  to  Fen  timber, 
fell,  lop  and  top  at  proper  seasons  and  at  proper  age,  nie  and  growth 
the  timber  or  other  trees  now  or  for  the  time  being  growing  upon 
the  said  hereditaments.  And  likewise  to  demise  or  let  or  agree  for  I«t  premises, 
the  letting  or  demising  any  of  the  said  messuages,  farms,  lands  and 
hereditaments  when  untenanted,  for  any  term  or  terms  of  years  not 
exceeding  years,  at  the  best  or  other  sufficient  yearly  rent 

whieh  can  be  obtained  for  the  same  without  fine  or  premium.     And  Give  receipts, 
the  said  (appointor)  doth  hereby  declare  that  the  receipt  of  the  said 
(steward)  shall  be  a  good  discharge  for  all  rents,  dues,  profits  and 
other  monies  which  shall  be  to  him  paid  in  virtue  or  pursuance  of 
these  presents.      And  the   said   (appointor)   doth  hereby  more-  ToictgeoenDy. 
over  authorize  and  empower  him  the  said  (steward)  generally  to  do 
or  cause  to  be  done  at  his  discretion  (unless  otherwise  by  him  or- 
dered)  all  and  every  lawftd  other  acts  and  things  whatsoever  in  or 
about  the  premises  as  the  steward  or  agent  of  the  said  (appointor)^ 
which  shall  be  requisite,  expedient  or  proper  to  be  done  in  relation  to 
the  same,  as  fully  and  efiectually  to  all  intents  and  purposes  whatso- 
ever as  he  the  said  (appointor)  could  or  might  do  or  have  done  in  his 
own  proper  person  if  these  presents  had  not  been  made :   And  the  Corcnant  by 
said  (appointor)  for  himself,  his  heirs,  executors  and  administrators, 
doth  hereby  covenant  proi^ise  and  agree  with  the  said  (steward). 
his  executors,  administrators  and  assigns,  in  the  manner  following, 
(that  is  to  say).  That  it  shall  be  lawful  for  the  said  (steward)  in  the  Steward  may  re- 
first  place,  out  of  the  monies  which  shall  come  to  his  hands  by  any     °  «*!*"•••• 
of  the  means  aforesaid,  to  deduct  and  retain  all  such  costs,  charges- and 
expenses  which  he  shall  or  may  from  time  to  time  reasonably  expend, 
disburse  or  pay,  in  or  concerning  the  matters  and  things  aforesaid. 
And  further  that  he  the  said  (appointor)  shall  and  will  allow  and  ^^  pay  bhn  bb 
pay,  or  cause  to  be  paid  unto  the  said  (steward)  the  salary  or  yearly  ^^' 
sum  of  £  for  his  time,  care  and  trouble  in  executing  the 

said  office  of  stewardship  or  agent,  by  even  half  yearly  payments,  on 
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Stfword 
(estalet). 


Covenant  by 
steward  for 
fidelity. 


the  day  of  ,  and  the  day  of  in  each  year,  dear 

of  all  abatements  and  deductions  whatsoever,  and  pay  or  cause  to  be 
paid  a  just  proportioii  of  the  said  sum  on  the  day  of 

now  next  ensuing,  after  the  computation  of  £  per  mcmth 

from  the  date  hereof.  And  also  that  it  shall  be  lawftd  for  him  the  said 
(steward)  to  deduct  and  retain  such  allowance  or  salary  when  and 
as  the  same  from  time  to  time  yshall  so  become  payable,  by  and  out  of 
the  rents  and  profits  of  the  said  estates.  And  the  said  {steward) 
doth  hereby  for  himself,  his  executors  and  administrators,  covenant, 
promise  and  agree  to  and  with  the  said  {appointor),  his  heirs,  exe- 
cutors, administrators  and  assigns,  in  the  manner  following,  (that  is 
to  say)  that  he  the  said  {steward)  shall.and  wUl  lawfully,  faith&Dy 
and  honestly  execute  and  perform  to  the  best  of  his  ability  and  judg- 
ment the  powers  and  authorities  hereby  reposed  in  him  in  all  things, 
and  in  particular  shall  and  will  from  time  to  time  at  the  end  of  every 
calendar  months,  or  within  the  space  of  days  there- 

after during  the  continuance  of  his  said  stewardship  or  office,  and 
also  immediately  upon  the  determination  thereof,  give  and  de- 
liver unto  the  said  {appointor),  his  heirs,  executors,  administrators,  or 
assigns,  or  such  other  person  as  he  or  they  shall  direct,  a  true,  perfect 
and  just  account  in  writing  of  all  and  every  the  rents  and  sums  of  mo- 
ney which  by  him  shall  then  have  been  received  upon  account  of  or 
in  respect  of  the  said  estates  and  premises  by  virtue  of  the  power 
hereby  given,  and  also  of  all  rents  and  sums  of  money  which  shall  be 
then  in  arrear  and  unpaid,  and  shall  and  will  from  time  to  time  and 
at  all  times  forthwith  well  and  truly  pay  or  cause  to  be  paid  over 
unto  the  said  {appointor)^  his  heirs,  executors,  administrators  or  as- 
signs, or  as  he  or  they  shall  direct,  all  and  every  the  monies  which 
shall  have  been  so  received  after  making  such  deductionis  thereout 
as  he  the  said  {steward)  is  hereinbefore  authoristed  in  that  behalf, 
and  that  according  to  the  true  intent  and  meaning  of  these  presents. 
IN  WITNESS,  &c. 
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•^  Disclaimer  of  Title  by  a  Trustee  under  a  Cunocyance  or 

Will  (1). 


OlSCLAtMEK. 


Rigbi,4:c. 


To    ALL   TO   WHOM    THESE    PRESENTS    SHALL    COME,    (the   trustee) 

of,  &€.  SENDETH  GREETING  (2).  Whereas  by  an  indenture  or  will, 
[as  the  case  may  6e]  bearing  date  on  or  about  the  day  of 

,  &c.  [recite  the  deed  or  will  by  which  the  premises 
taere  conveyed  or*  devised  to  the  trueteeJ]  And  wHBi*£AS  the  Recitals. 
said  (tntstee)  hath  not  in  any  wise  acted  in  or  taken  upon  himself 
the  execution  of  the  said  trust,  and  hath  determined  not  so  to  do, 
nor  to  receive,  derive  or  be  chargeable  with  or  accountable  for  any 
legal,  equitable  or  other  estate  or  interest  whatsoever  by  or  under  the 


(1)  A  disclaimer  or  renunciation  of  title  roust,  in  order  to  its  efficiency  Disclaimer. 
be  made  before  any  act  has  been  done  which  can  by  legal  presump- 
tion be  deemed  an  acceptance  of  the  trust:  hence  these  species  of 
instruments  are  usually  accompanied  by  a  release  in  order  that  it  may 
pass  an}'  interest  which  may  have  vested  in  the  trustee  by  any  inadvertent 
act  which  might  be  construed  into  an  acceptance  of  the  trusts,  but 
this  seems  to  be  improper,  as  implying  the  admission  of  an  interest 
Tested  in  him  (see  Observ.  Loughb.  Ch.,  Crewe  v.  Dick«ns,  4  Ves. 
Jun.  97)  ;  which  notwithstanding  a  subsequent  disclaimer  might  render 
his  concurrence  necessary  in  a  discharge  for  purcha&e-money  on  a  sale 
of  the  trugt  estate. 

Formerly  where  the  estate  was  freehold  the  disclaimer  must  (upon 
feudal  reasons  and  for  the  sake  of  notoriety)  have  been  in  a  court  of 
record ;  but  this  is  no  longer  necessary ;  see  Townson  v.  Tickcll,  3 
Bam.  &  Aid.  31.  And  it  has  even  been  doubted  by  a  high  ^authority, 
whether  any  writing,  although  not  by  deed,  will  not  be  sufficiently 
operative.  Vid.  Observ.  of  Holroyd,  Justice,  in  the  case  last  cited.  And 
as  nothing  passes  to  a  grantee  without  his  consent,  it  should  seem  that 
any  specific  mode  of  testifying  his  dissent  would  be  enough. 

A  disclaimer  is  also  sometimes  used  where  a  conveyance  is  made  to 
one  person  in  trust  for  another,  and  such  trust  is  not  expressed 
in  the  deed,  for  which  see  post.  Vol.  III.  "  Trust." 

(2)  It  is  immaterial  whether  a  deed  poll  be  in  the  third  person  as  here, 
or  in  the  first  as  post*  next  precedent. 


SUP.— VOL.  II. 
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1.  said  indenture  [or  will].    Now  know  ye,  that  he  the  said  (inutee) 
^*^^'      Hath  disclaimed  and  renounced  and  by  these  presents  Doth  wholly 
WITNESS,     and  utterly  disclaim  and  renounce  all  .estate,  right,  title,  interest, 

dahn^&cT        claim  and  demand  whatsoever,  both  legal  and  equitable,^  in  or  to  the 

messuages,  lands  and  hereditaments  in  or  by  the  hereinbefore  in  part 
recited  indenture  [or  will]  expressed  or  intended  to  be  conveyed  or 
assured  [or  devised]  to  him  the  said  {trustee)  or  otherwise  howso- 
ever, and  all  trusts,  powers,  authorities  and  directions  therein  or 
thereby  given  or  contained  concerning  or  relating  to  the  same  or  to 

And  releaaet.      any  part  thereof.    And  know  ye  also,  that  for  and  by  way  of  fiir- 

ther  assurance,  but  not  by  way  of  acknowledgment  or  admission  of 
the  estate,  right,  title  or  interest  hereinbefore  disclaimed,  or  any 
other  estate,  right,  title  or  interest  whatsoever,  in,  to  or  concemiig 
the  said  hereditaments  or  any  part  thereof,  he  the  said  {fru^ee) 
DoTH  hereby  release  (1)  and  quit  claim  unto  the  said  {other  trusteey 
if  any,  or  keir  at  law,  as  the  case  may  require)  All  and  every  the 
said  hereditaments  and  every  part  thereof,  and  all  and  every  estate, 
right,  title  and  interest,  daim  and  demand^  in,  to  or  oonceming 
the  same.    IN  WITNESS,  &c. 


Rel«*»e'  (1)  See  notes  ffii/e,  p.  457. 


^•""P*  %♦  Common  Deed  Stamp. 
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*A  Deed  of  Disclaimer  of  Interest  in  a  Suit   by  07ie  or 

more  (1). 


To  ALL  TO  WHOM  THESE  PRESENTS   SHALL  COME,  I  (name)  of  [oT 

wc  whose  hands  and  seals  are  hereunto  set  and  affixed]  Send  greet- 
ing. Whereas  {suitor)  by  and  in  the  name  of  himself  [or  of  them-  K€citai*- 
selves],  and  also  of  me  [or  us]  whose  hand  and  seal  is  [or  hands  and 
seals  are]  hereunto  set,  did  in  or  about  or  as  of  term  now  last 

past,  exhibit,  or  institute  an  action  [or  a  suit]  in  his  Majesty^s,  &c.  {the 
court)  against,  &;c.  for  the  purposes  in  the  bill  filed  in  the  said  court 
[or  in  the  declaration  filed  in  the  said  action]  expressed.  Now  know     witness. 
YE,  that  I  the  said  {disclaimer)  do  for  myself  [or  we  the  said  persons  P»«*^^"';*^^  o*^ 
whose  hands  and  seals  are  hereunto  set  do  jointly  and  every  of  lis  ject  of  suit. 
doth  for  himself  separately  and  respectively]  by  these  presents  re- 
nounce, disown,  and  disclaim  the  said  suit  [or  action]  and  all  proceed- 
ings had  or  to  be  had  thereupon,  and  all  right,  title,  equity,  benefit,  re- 
lief and  redress  thereby  claimed  or  sought  for,  and  do  hereby  declare 
that  the  said  action  [or  suit]  was  commenced  and  has  been  prosecuted 
without  my  consent  [or  without  the  consent  of  us  or  any  of  us]  and  I   Release, 
do  [or  we  do  for  ourselves  jointly  and  for  every  of  us  severally  and  re- 
spectively] remise,  release,  and  acquit  the  said  defendant,  his  execu- 
tors, and  administrators,  and  every  of  them,  of  and  from  the  said 
action  [or  suit]  4ind  all  right,  title,  redress,  equity,  relief,  benefit, 
claim,  and  advantage  thereby  made  or  sought  for,  and  of  and  from 
all  matters  and  things  therein  complained  of;  so  that  and  in  such 
manner  as  that  I  the  said  {disclaimer),  my  heirs,  executors,  and  ad- 
ministrators, [or  we  and  every  of  us  and  every  of  our  heirs,  executors, 
and  administrators,]  shall  be  for  ever  hereafter  debarred  and  ex- 


(1)  See  ante,  p.  457*  n.  (1)  and  (2).  and  p.  4>]8,  notes. 
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°"^"^'^"'     duded  by  these  presents  of  and  from  prosecuting  the  said  action  [or 

s^'         suit]  or  him  the  said  {defendani)^  his  executors  or  administrators, 

for  or  in  respect  of  any  matter,  cause,  or  thing  whatsoever  relating 

thereto  or  to  the   subject  matter  thereof  in  anywise   howsoever. 

IN  WITNESS,  &c. 
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A  Deed  of  Enfranchieement  (1)  0/ Copyhold  Premises. 


BVfmAlfCJltsB- 
KXNT. 

Copyhoildt. 


This  Indenture  made  the  day  of  [•  in  the 

year  of  the  reign,  &c.  and]  in  the  year  of  our  Lord 
18  ,  Between  (the  lord  of  the  manor)  of,  &c.  lord  of  the 

manor  of  in  the  county  of  of  the  one  part,  and 

{the  copyholder)  of,  &c.  one  of  the  copyhold  tenants  of  the  said 
manor,  of  the  other  part.    Whereas  the  said  {lord)  is  seised  to  him  R«ci*«l  ©f  •o«n, 
and  his  heirs  of  an  estate  of  inheritance  in  fe^  simple  (2)  of  and  in 


(1)  Enfranchisement  is  the  changing  the  tenure  of  lands  from  base  to  ^^J!!i^,^ 
free,  and  may  be  effected  either  by  the  lord's  conveying  to  the  tenant  cn««n«nu 
the^eeAoU  of  the  particular  and  specific  premises  intended  to  be  en- 
franchised which  were  holden  by  copy,  or  by  releasing  to  the  tenant  his 

seignioral  rights  and  services ;  which,  on  account  of  the  privity  that  sub- 
sists between  them,  will  operate  as  an  enfranchisement  of  the  copyhold ; 
bat  as  the  freehold  of  the  land  is  holden  to  be  in  the  lord,  Stevenson  y. 
Hall,  3  Burr.  1278 ;  it  will  be  proper,  in  order  to  pass  such  freehold  to 
the  tenant,  that  the  enfranchisement  should  be  effected  by  ^me  con-  . 
veyance  calculated  to  transfer  it;  see  1  Watk.  Cop.  362,  also  ante. 
Vol.  I.  p.  129,  notes. 

*  Where  brevity  is  particularly  desired  the  parts  within  brackets  may  Brerity. 
be  omitted  throughout  the  precedent. 

(2)  It  has  been  observed  m  a  note  to  a  preceding  volume,  see  ante^  fjli""?  '^ 


Vol.  I.  p.  129,  n.  (1),  that  it  is  essential  that  the  lord  should  be  enabled  ^^^  I"  ^nL 
to  convey  the  fee-simple  of  the  freehold,  for  if  he  have  a  partial  interest  chuci 
only,  as  tenant  for  years,  for  life,  or  in  tail,  the  enfranchisement  will  not 
he  absolute  and  entire,  the  conveyance  operating  in  such  case  only  as  an 
extinguishment,  or  suspension  of  the  copyhold  tenure  during  the  con- 
tinuance of  the  interest  conveyed,  after  which  the  land  may  again  be 
granted  to  be  holden  by  copy ;  see  Conisbie  v.  Rusky,  Cro.  £ll2.  4>59** 
1  Watk.  Cop.  363. 
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Cojiyholds, 


WITNESS. 

7'lial  in  ronsi- 
(\enition  of  Uic 
sum  oi'£ 


The  lord  parts 
aftd  releases. 


the  same  manor  of  ,  and  the  said  {copyholder)  is  seised  (1) 

to  him  and  his  heirs  at  the  will  of  the  lord,  according  to  the  custom 
of  the  same  manor,  of  the  messuage  and  hereditaments  hereinafter 
particularly  described  part  and  parcel  of  the  said  manor.  And 
WHEREAS  the  said  {lord)  hath  agreed  with  the  said  {copyholder)  for 
the  enfranchisement  of  the  said  messuage  and  hereditaments  for  the 


sum  of  £ 


Now  THIS  Indenture  witnesseth,  that 


in  pursuance  of  the  said  agreement,  and  in  consideration  of  the 
sum  of  <£^.  of  lawful  money  of  the  United  Kingdom  of 

Great  Britain  and  Ireland,  to  the  said  {lord)  in  hand  well  and 
truly  paid  by  the  said  {copyholder)  at  or  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof,  and  that  the  same 
is  in  full  for  the  enfranchisement  of  the  messuage  or  dwelling- 
house  and  hereditaments  hereinafler  described,  the  said  {lord)  doth 
hereby  acknowledge  [and  of  and  from  the  same  and  every  part 
thereof  doth  acquit^  release,  exonerate,  and  for  ever  discharge  the 
said  {copyholder),  his  heirs,  executors,  and  administrators,  as  well 
by  these  presents  as  by  the  receipt  or  acknowledgment  for  the 
same  sum  hereupon  indorsed]  ;  He  the  said  {lord)  Hath  granted, 
bargained,  sold,  aliened,  and  released,  and  by  these  presents  Doth 
grant  (2),  bargain,  sell,  alien,  release,  and  confirm  imto  the  said 


But  cop^'holdcr 
may  possess  a 
particular  estate 
only. 


And  the  enfran- 
chisement will 
l^  for  the  benefit 
of  those  in  re- 
mainder, who 
must  pay  a 
projrartion  of  the 
consideration. 


Admittance. 

No  particular 
o))erative  words 
essential. 


(1)  Although  we  have  seen  it  to  be  necessary  in  order  to  an  en- 
frnnchisement,  that  the  lord  should  possess  an  estate  in  fee  simple,  yet 
it  is  not  so  in  the  case  of  the  copyholder,  who  may  possess  any  particu- 
lar or  partial  interest,  as  for  life,  &c.  and  yet  be  enabled  to  effect  an  ab- 
solute enfranchisement,  because  '*  though  the  extinguishment  of  the 
copyhold  interest,  as  to  him,  can  be  for  no  longer  time  than  that  which 
he  has,  yet  the  grant  of  the  freehold  in  fee  simple  by  the  lord  renders 
the  land  for  ever  incapable  of  being  again  holdcn  of  him  by  copy ;  such 
conveyance  therefore  operating  as  a  perpetual  suspension  of  the  copy- 
hold interest,  must  necessarily  effect  an  enfranchisement.*'  See  S  Elem. 
Conv.  154.  But  the  enfranchisement  in  this  case  will  be  for  the  benefit 
of  those  in  remainder,  who  would  have  taken  the  copyhold  interest  had 
the  enfranchisement  not  taken  place,  as  well  as  of  himself,  and  not  pass 
a  fee  simple  to  the  particular  tenant,  and  a  court  of  eqtiity  wiH  direct  a 
conveyance  from  his  heir  at  law  to  him  in  remainder,  on  his  paying  a 
proportionate  part  of  the  consideration,  if  any,  advanced  for  the  enfran- 
chisement;  see  Lane's  Ca.  2  Co.  16;  W3mne  v.  Cookes,  1  Brow.  Cfa. 
Ca*  515 ;  Challoner  v.  Murhall,  2  Yes.  Jun.  524. 

The  heir  of  a  copyhold  may  accept  an  enfranchisement  before  ad- 
mittance; Wilson  V.  Alter,  1  Jac.  and  Walk.  611. 

(2)  No  particular  words  are  appropriated  to  this  species  of  assurance* 
but  such  must  be  used  as  will  convey  the  freehold  of  or  free  estate  in  the 
premises,  as  *<  the  transfer  of  the  freehold  is  of  the  very  essence  of  en- 
franchisement;"  see  1  Watk.  Cop.  S65. 
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{copyholder)  (1)  and  bis  hdrs,  All,  8cc.  (2)  or  howfloever  other- 
wise the  said  messuage  or  tenement  and  hereditaments,  or  any  of      copv/uMs. 

them  now  are,  or  is,  or  heretofore  were,  or  was  situated,  tenanted,  -" 

called,  known,  described,  or  distinguished;  together  with  all 
[houses,  out-houses,  buildings,  bams,  stables,  coach-houses,  dove- 
houses,  yards,  cellars,  vaults,  areas,  benefit  and  advantage  of  ancient 
and  other  lights,  ways,  paths,  passages,  gardens,  orchards,  ponds, 
waters,  land  covered  with  water,  water-courses,]  timber  and  other 
trees,  woods,  underwoods,  and  the  ground  and  soil  thereof,  mines, 
quarries,  rights  and  privileges  of  common,  feeding  and  foldage  of 
every  kind,  and  all  and  all  manner  of  other  commonable  (3)  and 
other  rights,  privileges,  easements,  advantages,  appendages,  and  ap- 
purtenances whatsoever  to  the  said  messuages,  lands,  tenements, 
hereditaments,  and  premises,  or  any  of  them,  or  any  part  thereof  re- 
spectively belonging,  or  in  anywise  appertaining,  or  reputed  or 
deemed  so  to  be,  or  with  the  same  or  any  of  them  now  or  heretofore 
holden,  used,  occupied,  or  enjoyed  (4) ;  and  the  reversion  and  re- 
versionS)  remainder  and  remainders,  rents,  issues,  profits  and  pro- 


(1)  It  is  necessary  in  order  to  an  enfranchisement  that  the  conveyance  Conveyaaee 
should  be  made  to  the  tenant  himself,  for  if  the  freehold  be  conveyed  to  ""**  ^  made  to 
a  stranger,  even  though  in  trust  for  the  copyholder,  it  will  be  no  en-  getf  ^^©t  to" 
franchisement,  nor  even  an  extinguishment ;  Howard  v.  Bartlett,  Hob.  another. 

181 ;  Waldoe  v.  Bartlett,  Cro.  Jac.  573.  2  Roll.  Ab.  178 ;  as  the  act  of 
the  lord  alone  shall  not  prejudice  the  copyholder's  estate ;  4  Co.  24>.  b. 
Waldoe  v.  Bartlett,  Cro.  Jac.  573 ;  but  as  by  the  conveyance  of  the  free- 
hold the  premises  are  severed  from  the  manot*,  the  copyhold  tenure  will 
00  the  conveyance  over  of  the  freehold  by  the  grantee  to  the  tenant, ' 
become  extinct,  for  its  existence  would  be  incompatible  with  the  free« 
hold ;  and  as  both  tenures  cannot  subsist  together,  the  consequence  is, 
the  less  worthy  would  merge  in  the  other,  and  the  base  be  absorbed  in 
the  free.     See  Lane's  Ca.  2  Co.  16.  b ;    1  Watk.  Cop.  364. 

(2)  An  accurate  and  particular  description  of  the  premises  intended  F^cds. 
to  be  enfranchised  must  be  inserted  here,  by  their  ancient  and  present 
names,  situation,  boundary,  &c.  as  the  conveyance  must  be  of  the 

'*  freehold  of  the  particular  and  specific  premises  which  were  holden 
by  copy." 

(3)  Care  must  be  taken  that  these  words  be  inserted,  unless  the  ap-  Commons, 
purtenances  be  expressly  granted  ncminatim*    See  past.  p.  ^5*  n.  (!)• 

(4)  As  all  that  is  requisite  to  give  effect  to  a  release  by  way  of  con-  Bamin  and  • 
veyance  is  that  there  should  be  a  possession  or  vested  interest  m  the  re-  '•^^  wra  year, 
leasees,  and  a  reversion  in  the  releasor,  together  with  a  privity  between 

them  in  respect  of  those  interests ;  all  of  which  is  the  case  as  between 
the  lord  and  his  copyhold  tenant;  the  bargain  and  sale  for  a  year  is 
here  omitted  as  bemg  unnecessary.  And  see  Lit.  s.  460;  Co.  Lit. 
270.  b;  Sammes'  Case,  13  Co.  5S\  Doe  dem.  Reay  v.  Huntingdon, 
4  East,  271. 


4G4 


PRECSDENTS  IN 


[[class  IX. 


XKFKAirCIItn- 
VKXT. 


To  hoM  to  the 
tenant  in  fee 
simple. 


Knfninohised 
from  all  copy- 
hold tenure^  &c. 


Provifo  that 
these  prefients 
shall  not  ex- 
tend to  the 
enfrandiisrmcnt 
of  other  copy- 
holcU. 


ceeds  of  and  in  «the  said  heieditamenta  and  premises,  and  eveiy  of 
them  respectively;  and  all  the  seigniory,  estate,  right,  title,  in- 
terest, use,  trust,  property,  possession,  possibility,  freehold,  inhe- 
ritance, claim  and  demand  whatsoever,  both  at  law  and  in  equity,  of 
or  belonging  or  due  by  custom  or  otherwise  to  him  the  said  (lord)^ 
in,  to,  out  of,  upon,  or  in  respect  of  the  said  hereditaments  and  pre- 
mises or  any  of  them;  To  have  and  to  hold  the  said  mes- 
suage or  t(niement,  hereditaments,  and  all  and  singular  other  the 
premises  hereby  granted  and  released,  or  otherwise  assured,  or 
mentioned,  or  intended  so  to  be,  and  every  of  them  and  every  part 
thereof,  with  their  appurtenances,  unto  the  said  (copyholder)  and  his 
heirs,  to  the  only  proper  use  and  behoof  of  him  the  said  {copyholder)^ 
his  heirs  and  assigns,  for  ever.  To  the  end,  intent,  and  purpose, 
and  so  and  in  such  manner,  that  he  the  said  (copyholder),  his  heirs 
and  assigns,  shall  and  may  henceforth  and  for  ever  hereafter  hold  and 
enjoy  the  same  premises  absolutely  freed,  exonerated,  discharged, 
and  enfranchised,  of  and  from  all  copyhold  or  customary  tenure,  and 
all  and  all  manner  of  yearly  and  other  rents,  quit  rents,  chief  rents, 
fmes,  heriots,  fealty,  suit  of  court,  suits,  customs,  payments,  duties 
and  services  whatsoever,  [which  by  or  according  to  the  custom  of  the 
said  manor  of  ,  the  said  messuage  or  tenement  and  here- 

ditaments, or  any  of  them  or  any  part  thereof,  is,  are,  or  hath  or 
have  been,  or  ought  otherwise  to  have  been  subject  or  liable  to,  or 
charged  with,  or  which  otherwise  are,  or  is,  or  have,  or^  hath  been 
paid,  or  payable,  or  rendered,  or  performed,  for  or  in  respect  of  the 
same,  or  any  of  them,  or  any  part  thereof,  as  part  or  parcel,  or 
holden  of  the  said  manor,  or  otherwise  howsoever.]  (1)  [Provided 
ALWAYS,  and  it  is  the  trUe  intent  and  meaning  of  these  presents,  and 
of  the  parties  hereto,  and  it  is  hereby  declared  and  agreed  that  these 
presents  or  any  clause,  matter,  or  thing  herein  contained  shall  not 
extend  nor  be  deemed,  taken,  or  construed  to  extend  to  enfianchise 


Fine. 

Declaration  of 
Maes  of  fine. 


( 1 )  If  it  be  necessary  that  a  fine  should  be  levied,  add  here  a  co- 
venant for  that  purpose,  for  the  form  of  which,  see  ante^  p.  366, 
and  declare  the  uses  as  follow : 

^*  And  it  is  hereby  declared  and  agreed,  by  and  between  the  said 
parties  to  these  presents,  to  be  their  and  each  of  their  true  intent 
and  meaning,  that  the  said  fine  or  fines  so  as  aforesaid,  or  in  any 
other  manner,  or  at  any  other  time  to  be  had,  levied  and  executed, 
of  the  said  messuage  or  tenement  and  premises,  hereinbefore  de- 


ItXMT. 


CafnfhMi* 
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or  make  free  the  remaiiUBg  or  any  other  parts  of  the  several  copy- 
hold messuages,  lands,  tenements,  or  hereditaments  (if  any),  now  in 
the  tenure,  possession,  or  occupation  of  him  the  said  {capykolder)^ 
within  or  holden  of  the  said  manor  of  ,  or  to  acquit  or  dis- 

charge the  same  from  any  payments,  rents,  quit  rents,  fines,  heriots, 
fealty,  suit  of  court,  or  any  other  payments,  duties,  customs  or  ser- 
vices,  which  by  or  according  to  the  custom  of  the  said  ma^or,  the 
said  respective  copyhold  messuages,  lands,  tenements,  or  heredita- 
ments, or  any  of  them,  have  at  any  time  heretofore  been  subject  or 
liable  to,  or  charged  ^rith,  or  which  have  been,  or  ought  to  have  been 
paid,  rendered,  or  performed,  for  or  in  respect  of  the  said  respective 
messuages,  lands,  tenements,  or  hereditaments,  as  parcel  of  the  said 
manor.]    And  this  Indenture  fusther  witnesseth  (1),  that     fuethee 
for  the  considerations  aforesaid  he  the  said  (lord)  Hath  sranted  and  J'*^itness. 
connrmed,  and  by  these  presents  Doth  grant  and  connrm  unto  hmi  mons. 
the  said  {copyholder)  and  his  heirs,  all  such  commonage  and  right 
and  title  of  or  to  common  of  what  nature  or  kind  soever,  of,  in,  upon, 


scribed,  or  any  part  thereof,  shall  be  and  enurej  and  shall  be  ad- 
judged, construed,  deemed  and  taken  to  be  and  enure,  in  the  first 
place,  for  eiifiranchising  the  said  messuage  or  tenements,  heredita- 
ments and  premises,  of  and  from  the  said  copyhold  tenure,  in  the 
manner  aforesaid,  and  according  to  the  true  intent  and  meaning  of 
these  presents ;  And  in  the  next  place,  for  conveying,  assuring  and 
confirming  the  said  messuage  or  tenement  and  premises,  so  freed  and 
discharged  as  aforesaid,  unto  and  to  the  use  and  behoof  of  the  said 
(copyholder)^  his  heirs  and  assigns,  for  ever.^ 

(1)  As  all  prescriptive  rights  and  privileges  incident  to  copyholds,  Prescriptive 
as  rights  of  common,  &c.  out  of  the  wastes  of  the  manor,  are  at  law  ng^ts  should 
annihilated  by  the  destruction  of  the  copyhold  tenure,  these  things  "P?"  *"  cnfran- 
should  upon  an  enfranchisement,  be  expressly  granted  by  the  lord  ;  see  pr^Sy^mntol 
Fort  V,  Ward,  Moore  667  ;  particularly  where  they  are  of  such  a  na- 
ture as  to  be  collateral  only  to  the  land,  and  not  strictly  comprised  under 
the  word  '^appurtenances;"  see  Marsham  and  Hunter,  Cro.  Jac.  253; 
2  Brownl.  209,  s.  c. ;  Lee  v.  Edw^ds,  1  Brownl.  173  ;  Massam  v.  Hunt, 
ib.220;  Yelv.  189,  s.  c;  Crowther  v.  Oldfield,  2  Lord  Raym.  1225; 
Salk,  170,  s.  c. ;  but  although  the  enfranchisement  of  a  copyhold  extin- 
guishes rights  of  common  and  other  appurtenances  to  the  copyhold,  sub- 
sisting fjoithin  the  same  manor ;  yet  it  will  not  be  an  extinguishment  of 
rights  to  which  the  copyholder  is  entitled  out  of  ano^A^r  manor,  of  which, 
the  same  lord  is  proprietor,  such  rights  not  being  annexed  to  the  cus- 
tomary estate,  but  to  the  land  only  ;  see  Barwick  v.  Matthews,  5  Taunt. 
365 ;  and  although  they  are  annihilated  at  law,  yet  they  Vill  be  upholden 
in  equity ;  Styant  v.  Staker,  2  Vern.  250. 
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or  cmt  of  all  and  every  the  wastes,  cammons,  and  oommcmable  lands 
whatsoever  and  wheresoever,  of  or  belonf^ng  to  him  the  said  (//>n/) 
as  lord  of  the  said  manor  of  ,  in  as  foil  and  beneficial  » 

manner,  to  all  intents  and  purposes,  as  he  the  said  {copyholder}  hath 
been  used  and  accustomed  to  have  or  enjoy,  or  might  or  could  have 
exercised,  claimed,  or  demanded,  or  in  anywise  have  been  entitled  to 
the  same  as  a  copyhold  tenant,  owner,  or  occupier  of  the  said  mes- 
suage or  tenement,  and  hereditaments,  if  these  presents  had  not  been 
Covenant  by  the  made.'  And  the  said  (lord)  for  himself,  his  heirs,  executors,  and 
Mised  1^  fix.**  administrators,  and  for  every  of  them,  doth  hereby  covenant  (1),  de- 
dare,  grant,  and  agree  with  and  to  the  said  (copyholder)^  his  hein 
and  assigns,  and  with  and  to  each  of  them,  in  the  manner  following, 
(that  is  to  say)  that  for  and  notwithstanding  any  act,  deed,  matter,  or 
thing  whatsoever,  at  any  time  heretofore  made,  done,  executed,  oc- 
casioned, suffered,  or  omitted  by  him  the  said  (lord)  or  any  of  his 
ancestors,  or  any  of  his  or  their  trustees  or  trustee,  to  the  con- 
traiy,  he  the  said  (lord)  at  the  time  of  the  sealing  and  deliveiy  of 
these  presents  is  lawfiilly,  rightly,  and  absolutely  seised  in  his 
own  right  and  to  his  own  use,  of  a  good,  perfect,  absolute,  and 
indefeasible  estate  of  inheritance  in  fee-simple  of  and  in  the  manor 
of  aforesaid,  without  any  manner  of  trust,  condition,  quali- 

fication, restriction,  matter,  or  thing  whatsoever  expressed  or  implied, 
which  can  or  may  determine,  abridge,  qualify,  alter,  charge,  incum- 
ber, or  prejudicially  affect  the  same  in  any  manner  howsoever.  And 
also  that  (for  and  notwithstanding  any  such  act,  deed,  matter,  or 
thing  as  aforesaid)  he  the  said  (lord)  is  the  lawftd,  rightful,  and  only 
lord  of  the  same  manor,  and  hath  in  himself  full  power  and  law- 
fid  and  absolute  right,  title,  and  authority  to  enfranchise  the  said 
messuage  or  tenement,  lands,  hereditaments,  and  all  and  singular 
other  the  premises  hereinbefore  described,  and  enfranchised,  or  men- 
tioned or  intended  so  to  be,  and  to  grant,  bargain,  sell,  release,  and 
confirm,  the  freehold  possession,  reversion,  and  inheritance  thereof, 
unto  and  to  and  for  the  use  and  behoof  of  the  said  (copyholder),  his 


And  hath  right 
to  enfxmnchise. 


Brevity. 


Covenants  for 
the  title. 


If  however  the  words  *'  common,  &c."  be  included  as  they  usaally 
are,  amongst  the  general  words  added  to  the  description  of  the  pre- 
mises, and  the  deed  is  required  to  be  made  as  concise  as  possible,  the 
express  grant  of  them  may  be  omitted,  as  they  would  pass  or  be  restored 
by  the  word  •*  grant,"  used  in  the  operative  part  of  tlie  conveyance. 

(1)  As  to  the  necessity  of  having  covenants  for  the  title,  see  ante. 
Vol.  I.  p.  506,  n.  (1). 
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hum  and  asgtgns,  in  the  mahner  aforesttd,  and  according  to  the  true 

intent  and  meaning  of  these  presents.     And  further  that  he  the      copuhouu 

said  {capyholder\  his  heirs  and  assigns,  shall  or  lawftdly  may  (1) 


have,  hold,  retain,  and  enjoy,  all  and  singular  the  messuage  or  tene^  holder  AaU 
ment,  lands,  hereditaments,  and  premises  hereby  granted,  released,  ^^^^^  ^^^' 
and  enfranchised,  or  mentioned  or  intended  so  to  be,  with  their  and 
every  of  their  respective  rights,  privileges,  and  appurtenances,  with- 
out any  manner  of  hindrance,  interruption,  disturbance,  claim,  or 
demand  whatsoever  by  or  from  the  said  (Ivrd)  or  his  hdrs,  or  any 
person  or  persons  now  or  hereafter  lawfully,  equitably,  or  right- 
flilly  claiming  or  possessing  any  estate,  right,  title,  charge,  or  interest, 
at  law  or  in  equity,  in,  to,  out  of,  upon,  or  concerning  the  said  here- 
ditaments and  premises,  or  any  part  thereof,  or  the  manor  whereof 
the  same  are  holden,  from,  through,  under,  or  in  trust  for  him,  them, 
or  any  of  them,  or  any  of  the  ancestors  of  him  the  said  (forcf).  And  Free  from  in- 
that  free  and  clear  and  clearly  and  absolutely  discharged  and  ^"™  ™"^^ 
exonerated  of,  from,  and  against  all  [former  and  other  gifts,  grants, 
settlements,  mortgages,  leases,  contracts,  devises,  wills,  conveyances, 
assurances,  descents,  uses,  trusts,  limitations,  entails,  conditions^ 
estate,  right,  and  title  of  or  to  dower  or  freebench,  remainders,  re- 
versions in  the  crown  or  elsewhere,  judgments  (2),  decrees,  re- 
cognizances, statutes,  extents,  executions,  sequestrations,  elects, 
debts  of  record,  debts  due  to  the  king  or  any  of  his  predecessors, 
legacies,  portions,  annuities,  rents  of  all  kinds,  forfeitures,  rights  pf 
entry,  and  cause  and  causes  thereof,  fines,  amerciaments,  and  all  and 
singular  other]  estates,  rights,  titles,  interests,  charges,  and  in- 
cumbrances whatsoever,  which  at  any  time  or  times  heretofore  have 
been  or  which  at  any  time  hereaftier  shall  or  may  be  made,  created, 
executed,  committed,  occasioned,  or  suffered  by  or  with  the  procure- 
ment, or  privity  of  the  said  {lord)  or  any  of  his  ancestors,  or  any 
other  person  or  persons  now  or  hereafter  rightftdly  claiming  or  having 
title  to  claim  any  estate,  right,  title,  or  interest,  either  at  law  or  in 
equity,  from,  through,  under,  or  in  trust  for  him,  them,  or  any  of 


(1)  The  copyholder  being  already  in  legal  possession  of  the  land,  the 
usual  words  *'  enter  into  and  upon,  &c."  are  here  omitted. 

(2)  Although  judgments,  &c.  are  no  lien  on  copyhold  lands,  yet  as  Enfranchiiee 
incumbrances  made  by  the  lord,  and  the  freebench  of  his  wife,  would  be  ^^^^^  beindem- 
a  charge  upon  the  lord's  profitable  rights  arising  from  mines,  &c.  it  is  "^S^l^^^^^ 
proper  that  the  tenant  should  be  indemnified  against  them  in  this  aawell  J"*^^®""» 

as  in  other  cases.     And  see  post,  p.  469.  note. 
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Copyholds, 

And  from  all 
services  to  the 
maoor. 


Corenant  for 
further  assur- 
ance* 


them ;  and  also  of,  from  and  against  all  and  all  manner  of  yeaxly ' 
and  other  payments,  rents,  quit  rents,  chief  rents,  customaiy  or 
copyhold  rents,  fines,  heriots,  fealty,  suit  of  court  and  other  cob- 
tomary  or  copyhold  duties,  services  or  customs  whatsoever,  which  by 
or  according  to  the  customs  of  the  manner  aforesaid,  the  said  mes- 
suage or  tenement  and  premises,  or  any  of  them,  have  or  hath  been 
subject  or  liable  to  or  charged  with,  or  which  he  the  said  {copyholder)y 
his  heirs  or  assigns,  would  or  might  have  been  required  to  have  pud, 
done  or  performed,  for  or  in  respect  of  the  same  premises,  or  any 
part  thereof  as  copyhold  holden  of  or  parcel  of  the  said  manor,  if 
these  presents  had  not  been  made.  Akd  moreover  that  he  the 
said  (lord)  and  his  heirs,  and  all  and  every  other  person  or  persons, 
now  or  at  any  time  hereafter  rightfully  claiming,  or  having  title  to 
claim  any  estate,  right,  title,  charge  or  interest,  at  law  or  in  equi^, 
in,  to,  out  of,  upon  or  respecting  the  messuage  or  tenement  heredi- 
taments and  premises  hereby  granted,  released  and  enfranchised  or 
mentioned  or  intended  so  to  be,  or  any  part  thereof,  from,  througb, 
under  or  in  trust  for  him,  them,  or  any  or  either  of  them,  or  any 
of  the  ancestors  of  the  said  ilord)^  shall  and  will  from  time  to  time, 
and  at  all  times  hereafter,  within  the  space  of  years  from 

the  date  hereof,  upon  every  reasonable  request,  and  at  the  costs 
and  expense  of  the  said  {copyholder)^  his  heirs  or  assigns,  make, 
do,  acknowledge,  levy,  suffer,  execute  and  perfect,  [or  cause  and 
procure  to  be  made,  done,  acknowledged,  levied,  suffered,  executed, 
and  perfected,]  with  all  convenient  and  proper  dispatch,  &Q  and 
every  such  further  and  other  lawftd  and  reasonable  acts,  deeds,  convey- 
ances, matters  and  things  whatsoever,  [whether  by  fine  or  fines  (1), 
with  or  without  proclamations,  common  recovery  or  recoveries,  deed 
or  deeds,  enrolled  or  otherwise,  feoffment,  release,  confirmation,  de- 
claration or  limitation  of  or  to  any  use  or  uses,  or  other  assurance  or 
assurances,  of  record  or  not  of  record,]  for  the  ftirther,  better,  more 
perfectly,  fully,  and  absolutely,  or  satisfactorily  enfranchising  the 
messuage  or  tenement,  hereditaments  and  premises,  hereinbefore  en- 
franchised or  mentioned  or  intended  so  to  be,  and  for  the  granting, 
releasing,  conveying,  confirming  the  freehold  possession,  reversion, 
and  inheritance  of  the  same,  with  their  and  every  of  their  respective 
rights,  privileges,  members,  appendages  and  appurtenances,  unto, 


Fine  included 
in  covenant  for 
further  assur- 
ance. 


(1)  A  covenant  to  do  all  lawful  and  reasonable  acts  for  further  assor 
ance,  includes  the  levying  a  fine,  although  not  named,  and  also  the  sa- 
tisfying judgments ;  King  V.  Jones,  5  Taunt.  418. 
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and  to,  and  far  the  use  and  behoof  and  benefit  of  the  said  {copy- 
holder)^ his  heirs  and  assigns,  so  freed,  exonerated,  released  and 
discharged  as  aforesaid,  in  such  manner  and  form  as  he  the  said 
{copyholder)^  his  heirs  or  assigns,  or  his  or  their  counsel  in  the  law, 
(being  of  the  degree  of  a  barrister),  shall  advise  and  require, 
and  prepare  and  tender  (if  the  nature  thereof  permit)  for  his  or 
their  signature  and  execution;  so  that  such  Airther  assurance 
or  assurances,  or  any  of  them,  do  not  contain  nor  imply  any  fur- 
ther or  other  warranty  or  covenant  than  against  or  on  the  part  of 
the  person  or  persons  who  shall  be  required  to  make  or  execute  the 
same,  his,  her  or  their  devisors,  ancestors,  heirs,  executors  and  admi- 
nistrators, and  his,  her  or  their  own  respective  acts,  deeds,  omissions, 
or  defaults ;  and  so  that  the  person  or  persons  who  shall  be  required 
to  make  or  execute  any  such  assurance  or  assurances,  be  not  obliged 
to  go  firom  his,  her  or  their  then  place  or  respective  places  of  abode 
for  the  making  or  executing  the  same  without  a  reasonable  and  su£. 
fident  sum  being  previously  paid,  tendered  or  secured  to  him,  her 
or  them  for  or  in  respect  of  his,  her  or  their  time,  trouble  and  ex- 
penses-   IN  WITNESS,  &c. 


BfFBAlfCBIfK" 
MINT. 


*«*  In  an  enfranchisement  of  copyholds,  the  precaution  is  sometimes 
taken  of  creating  a  term  of  years  out  of  the  copyhold  e^^,  with  the 
concurrence  of  the  lord>  and  vesting  it  in  a  tru^ee  to  4^|P  upon  the 
Freehold  inheritance  after  enfranchisement;  the  use  of  wh^Rs  to  protect 
such  inheritance  from  any  incumbrances  there  may  be  upen  the  manor, 
which  upon  the  interest  of  the  lord  becoming  united  with  that  of  the 
copyholder  would  according  to  some  opinions  attach  upon  it,  on  the 
principle  that  the  enfranchisement  is  effected  by  a  merger  of  the  copy- 
holder's estate  at  will,  in  the  freehold  of  the  lord  conveyed  by  him  to 
the  copyholder  for  the  purpose  of  enfranchisement ;  and  as  the  utmost 
precaution  against  possible  charges  is  necessary,  the  creation  of  such 
a  term  is  generally  recommended;  see  S  Prest.  Prac*  Conv.  541. 
The  form  of  a  demise  for  this  purpose,  will,  with  the  exception  of 
verbal  alterations,  be  similar  to  that  given  ante. 

The  enfranchisement  of  copyholds  being  a  purchase  of  the  freehold 
will,  it  is  conceived,  require  an  ad  valorem  stamp,  on  the  amount  of  the 
consideration  paid  to  the  lord.  And  see  post*  Vol.  III.  <'  Stamp/' 


Term  should  be 
created  previ- 
ously to  enfran- 
chisement, as  a 
protection 
against  incun- 
brances  on  the 
freehold* 


Stamp. 
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Na  CCCXLL 

J  Deed  of  Exchange  of  Freehold  Premises  (1). 
Variations  where  Copyholds  and  where  Leaseholda. 


This  Ixdrnture  (2)  of  two  parts  made  the  day  of 

in  the  year  of  our  Lord  18     ,    Between  (3),  A.  B.  of,  &c.  of 


Exchange  is  the 
mutual  granl  of 
equal  interests. 


Must  be  in 
writing,  and  by 
deed  indentedk 


Parties  to  an 
change. 


Corporate  body. 


(1)  An  exchaoffe  is  the  mutual  grant  of  equal  interests,  the  one  in 
consideration  of  the  other>  as  where  one  man  is  seised  or  possessed  of 
land  in  fee-simple,  fee- tail,  for  life  or  for  years,  or  is  possessed  of  goods, 
and  another  man  is  seised  or  possessed  of  other  lands  or  possessed  of 
other  goods  in  the  like  manner,  and  they  exchange  their  lands  or  goods, 
the  one  for  the  other;  see  Clermont  v.  Tasburgh,  1  Jac.  &  Walker,  l\% 
Cadmanv.  Horneri  18  Yes.  10. 

(2)  Ad  exchange  might  formerly  have  been  either  by  parol,  or  by 
deed  in  writing.  Lit.  s.  62,  unless  the  lands  intended  to  be  exchanged 
were  situated  m  different  counties,  or  the  thing  lied  in  grant,  in  which 
case  it  was  and  is  still  requisite  that  it  should  be  by  indenture,  Liu 
s.  63  ;  Co.  Lit.  50,  51 ;  9  Rep.  15 ;  Perk.  244 ;  and  since  the  statute 
of  29  Car.  II.  c.  3.,  writing  is  in  all  cases  necessary  if  the  exchange 
be  of  freeholds,  or  of  a  term  for  more  than  tliree  years,  Co.  Lit.  50. 
D.  326. 

(3)  As  to  who  may  be  parties  to  an  exchange  or  are  capable  of  ex- 
changing with  each  other,  see  ante.  Vol.  I.  p.  134.  n.  (1).  Id  addicioD 
to  which  it  may  be  observed,  that  joint-tenants,  tenants  in  common,  or 
co-parceners,  cannot  exchange  with  each  othfer  before  partition,  their 
possession  being  until  then  undivided;  McQueen  v.  Farquhar,  11  Vek 
476-  ^ 

And  by  43  Geo.  I.  c  107.  bodies  corporate,  sole  or  aggregate  maybj 
deed  enrolled  (as  required  by  27  Hen.  VIII.  c  6.)  give  or  grant  by  way 
of  exchange  or  benefaction  any  small  plot  of  land,  not  exceeding  one 
acre  (although  held  in  mortmain),  lying  convenient  to  be  annexed  tea 
church,  chapel  or  house  of  residence  for  the  incumbent,  for  the  use  of 
such  church,  chapel  or  incumbent,  and  see  17  Geo.  IIL  c%  53*  and 
amending  acts,  post.  p.  436.  n.  (1). 


BXCHAKOS. 
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the  one  part,  and  C»  D.  <^9  &c.  of  the  other  part    Whereas  (1) 

the  said  A.  B.  is  seised  in  his  demesne  as  of  fee  of  the  hinds  and    Freeholds,  ^c, 

,  t*      t     t        •«.!         Ml  11  •■■^-rx-      [common  Uxui}, 

hereditaments,  nrstly  hereinaner  descnbed ;  and  the  said  C.  D.  is  — ; 

in  like  manner  seised  of  the  lands  and  hereditaments,  secondly 
hereinafter  described.  And  whebeas  the  said  A.  B.  and  C.  D« 
haye  mutually  agreed  to  exchange  their  said  respective  lands  and 
hereditaments  for  the  lands  and  hereditaments  of  each  other.  Now  witness. 
THEREFORE  THIS  INDENTURE  WITNESSETH,  that  in  pursuance  and  ^^j^*^" 
performance  of  the  said  agreement,  by  and  on  the  part  of  and  with 
respect  to  the  lands  and  hereditaments  of  the  said  A.  B.  (2),  Hs 
the  said  A.  B.  Hath  given  and  granted,  and  by  these  presents 
Doth  give  and  grant  unto  the  said  C.  D.,  his  heirs  and  assigns, 


(1)  If  the  proposed  exchange  be  of  allotments,  made  under  an  act  of  Allotments  uii« 
indosure,  say,  ^^  » indoiuw 

"  Whereas,  under  or  by  virtue  of  an  Act  of  Parliament,  passed 
in  the  year  of  the  reign  of  his  present  Majesty,  entitled, 

'^An  Act  for  dividing  and  allotting  the  Common  and  Waste  Lands 
of  ,  in  the  county  of  ^^  a  certain  common  field, 

piece  or  parcel  of  groimd,  situated,  &c.,  was  allotted  by  the  commis- 
sioners in  the  said  act  named,  unto  the  said  A.  B.,  and  a  certain 
other  ]Aece  or  parcel  of  ground,  situated,  &c.,  was  allotted  unto  the 
^d  C.  D.  And  whereas  the  said  A.  B.  and  C.  D.  have  agreed 
to  exchange  their  said  allotments  with  each  other,  and  the  said  C.  D. 
hath  agreed  to  pay  the  said  A.  B.  the  sum  of  a^  ,  for 

equality  of  exchange.    Now,  &c.'"  as  above, 

(2)  If  any  sum  be  given  for  equality  of  exchange,  add,  wwU^^'Sri!^^ 
'^  And  in  consideration  of  the  sum  o{  £                      ,  of  lawful  change. 

money  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  of 
English  value  and  ctorency  to  the  said  A.  B.  in  hand  well  and 
truly  paid  by  the  said  C.  D.,  at  or  immediately  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof,  and  that  the 
same  is  by  way  of  and  in  fiill  for  equality  of  exchange,  for  or  in  re- 
spect of  the  lands  and  hereditaments  conveyed  unto  the  said  C.  D. 
as  hereinafter  is  expressed,  he,  the  said  A.  B.,  doth  hereby  acknow. 
ledge,  and  c^  and  from  the  same  and  every  part  thereof,  doth  ac- 
quit, release  and  exonerate  the  said  C.  D.  his  executors,  administra- 
tors and  assigns,  as  well  by  these  presents  as  by  the  receipt  or  ac- 
knowledgment for  the  same  sum  hereupon  indorsed.'^ 
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All  (1)  &c.  {the  lands  of  A.  B.)^  To  hays  anb  to  hold  the 
Freehoida,^    Said  lands  and  hereditaments,  with  their  and  every  of  their  rights, 

{jxmmmi  law),  i  •    •!  11  -i 

members,  privileges,  appendages   and  appurtenances  unto  and  to 

in  exchange.*    '  ^^^  ^^^  ^^  ^^  ^^^  behoof  of  the  Said  C.  D.,  his  heirs  and  asdgns, 

for  ever  (2).  For  and  in  exchange  (3)  for  All,  &c.  {the  lands  of 
C.  Z>.)  (4)  and  which  said  messuages,  lands,  tenements,  and  here- 
ditaments have  been  or  are  intended  to  be  given  and  granted  by 
him  the  said  C.  D.  unto  and  to  the  use  of  the  said  A.  B.  and  his 
heirs,  by  indenture  bearing,  or  intended  to  bear,  even  date  with 
these  presents  (5),  in  exchange  for  the  said  several  messuages,  lands, 
hereditaments  firstly  hereinbefore  described,  and  given  and  granted 
to  him  the  said  C.  D.  and  his  heirs  as  aforesaid.  And  the  said  A. 
B.  for  himself  and  his  heirs,  by  these  presents  doth,  and  at  all  times 


Property  capable       (1 J  As  to  what  species  of  property  is  capable  of  being  exdianged 
^'^^^  ^^        with  another,  and  what  interest  the  parties  must  respectively  have  m 

^'  order  to  validate  the  exchange,  see  ante^  Vol.  L  p.  34.  »•(!)• 

Copyholds.  If  the  lands  be  copyhold  an  ordinary  deed  of  exchange  at  the  com« 

mon  law  will  not  be  effective;  each  party  must  surrender  his  lands  to  the 

use  of  the  other. 

Eftate  must  6e        (2)  It  18  necessary  that  the  estate  intended  to  be  limited  to  the  par- 

expressly  limited  ties  should  be  expressly  mentioned,  as  if  no  estate  be  limited  to  either 

In  an  exchange,    party,  it  will,  contrary  to  the  case  of  an  enfranchisement,  be  considered 

as  an  exchange  for  life  only;  but  even  if  an  estate  for  life  be  expressly 
limited  to  one  and  no  estate  to  the  other,  the  exchange  will  not  be  good; 
Perk.  275. 
The  word  *'  Ex-  (S)  It  is  very  essential  that  the  word  ''  exchange*'  should  not  be  omit- 
change"  indis-  ted,  it  being  SO  indispensably  requisite  in  exchanges,  that  it  cannot  be 
pensably  requi-  supplied  by  any  Other  word  or  circum]ocution,neitlier  will  any  averment 
'^'^  that  it  was  an  exchange  be  admitted ;  Co.  Lit.  50;  Eton  College  v.  Bishop 

of  Winchester,  3  Wils.  438 :  Shep.  Touch.  289,  290. 
Lands  taken  in         (4)  As  in  an  exchange  of  estates  of  inheritance,  either  party  on  evic- 
exchange  should  tion  of  the  lands  taken  by  him  in  exchange,  has  a  right  by  force  of  the 
be  set  ouu  warranty  annexed  to  this  assurance,  to  resume  those  given  by  him 

in  exchange,  a  description  of  the  premises  given,  as  well  as  of  those 

taken  in  exchange,  should  be  set  out  in  the  deed,  for  the  purpose  of 

ascertaining  and  identifying  the  lands  upon  which  such  entry  may  he 

made. 

Exchange  (5)  It  was  formerly  the  mode,  as  appears  by  the  printed  forois,  to 

should  be  ef-       include  the  exchange  of  each  of  the  parties  in  the  same  deed ;  but  as  this 

fected  by  *^       would  now,  since  the  great  increase  of  the  stamp  duties,  very  consider- 

separate  deeds.     ^^^Xy  augment  the  expense  of  the  assurance,  by  the  increase  of  length 

it  would  occasion  to  the  deed  and  future  attested  copies,  without  ren- 
dering the  deed  at  all  more  efficacious,  the  form  here  adopted  is  in- 
tended to  avoid  that  inconvenience,  and  to  give  to  each  of  tlie  parties  a 
simple  conveyance  of  the  lands  taken  by  him  in  exchange,  without  in- 
cluding the  conveyance  of  those  by  him  given  in  exchangCi  which  af- 
terwards become  excluded  from  his  title  deeds. 
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hereafter  shall  and  will  warrant  and  defend  the  said  messuages^  "^"*^°^ 

lands,  tenements,  and  hereditaments,  and  all  and  singular  other  freeholds,  ^c, 

the  premises  nerembetore  given  and  granted  in  exchange,  or  ex- _-, 

praised,  or  intended  so  to  be,  unto  and  to  the  use  of  the  said 
C.  D.  his  heirs  and  assigns  for  ever,  against  him  the  said  A.  B.  and 
his  heirs,  and  all  persons  whomsoever.      IN  WITNESS,  &c. 


*«*A]though  an  exchange  be  of  corporeal  property,  and  is  a  common   Entry  requisite 
law  conveyance,  yet  no  livery  of  seisin  is  requisite,  but  only  entry  by   *°  complete  an 
each  party  on  the  lands  of  the  other.  This  entry  may  be  made  either  by   ^<^^"fif^ 
the  party  himself  in  person,  or  by  an  attorney  duly  authorized  by  him 
in  writing ;  and  it  may  be  made  upon  any  part  of  the  land,  or  upon  one 
only  of  several  messuages  in  the  name  of  the  rest ;  but  it  should  be  ac- 
companied by  a  declaration  in  the  presence  of  two  or  more  witnesses,  to 
the  following  purport : 

^^  Take  notice  that  I  here  enter  and  take  possession  of  this  land,  ^^""  of  mtiy. 
[or  this  messuage]  in  the  name  of,  and  as  and  for  all  and  every  the 
messuages,  lands  and  hereditaments  contained  in  this  indenture, 
[it  being  holden  by  him]  in  pursuance  of  the  grant  thereby  made 
to  me  thereof,  by  way  of  exchange,  as  in  this  indenture  is  ex- 
pressed.^ 

A  memorandum  should  then  be  indorsed  on  one  of  the  skins  to  the 
following  purport,  and  signed  by  two  or  more  of  the  persons  present : 

'^  Memorandum,  That  entry  was  this  day  duly  made  by  C.  D.  in  Memeraidum  of 
his  own  proper  person  ^ar  by  an  attorney  for  and  ^"""^ 

on  behalf  of  C.  D.  duly  authorised  for  that  purpose,  by  the 
power  hereunto  annexed)  upon  one  of  the  messuages  contained 
in  the  within  written  indenture,  for  and  in  the  name  of  all  the 
messuages,  lands,  and  hereditaments  therein  described,  with 
their  appurtenances,  in  pursuance  of  the  conveyance  made  to 
him  by  way  of  exchange,  as  in  the  within  written  indenture 
is  expressed."^ 

E.  F. 


p   TT   f  Witnesses. 

By  the  55  Geo.  S.  c.  184.,  it  is  enacted,  that  deeds  by  which  any  Stamp, 
lands  or  other  hereditaments,  or  heritable  subjects  in  England  or  Scot- 
land shall  be  conveyed,  or  any  copyhold  or  customary  lands  and  here- 
ditaments in  England  shall  be  covenanted  to  be  surrendered,  in  ex- 
chang|  for  other  lands  and  hereditaments,  or  heritable  subjects,  without 
any  sum  of  money  or  any  sum  not  exceeding  £300,  being  paid  or  agreed 
to  be  paid  for  equality  of  exchange,  shall  be  impressed  with  the  ordi- 
nary duty  of  £l  158, ;  but  if  the  sum  to  be  paid  exceed  £300  these 

sur.-— VOL.  II.  1 1 
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deeds  are  subject  to  the  same  ad-valarem  duty,  as  other  conveyancet 
FreehtJiiSfj^c.  on  the  sale  of  lauds  for  a  sum  of  money  together  wiUi  a  further  pre- 
(common  law),  gressive  duty  of  £l  5s-  if  they  contain  2160  words,  or  upwards,  and 
be  not  liable  to  the  ad'valorem  duty,  but  if  liable,  then  with  a  pro- 
gressive duty  of  ^1  for  every  entire  Quantity  of  1080  words  contained 
therein ;  Bee  post.  Vol.  III.  "  Stamp* 


J 
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KXCRAKGIC. 

Freeholds 

{lease  and 

release). 


No.  CCCXLII. 

A  Conveyance  of  Freehold  Lands  in  Excha^ige  by  Lease  and 

Release  (1). 


This  Inbekture  (2)  of  two  parts,  made  the  day  of 

in  the  year  of  our  Lord  18     ,     Between  (3)  A.  B.  of,  &c.  (4)  of  Parties. 

the  one  part,  and  C.  D.  of,  &c.  of  the  other  part.     Wheeeas  the  Eeciu)  of  seism. 

said  A.  B.  is  seised  (5)  in  his  demesne  as  of  fee,  of  and  in  certain 


(1)  An  exchange  may  be  made  by  a  simple  deed  of  exchange^  pro*  Entry  not  re- 
perly  so  called,  without  being  accompanied  by  a  bargain  and  sale  for  a  quisite  when  ex- 
year  to  vest  the  possession,  as  in  the  preceding  form,  No.  CCCXLL;  change  eflfecied 
but  as  in  an  exchange,  entry  must  be  made  by  the  parties,  on  the  land  i^,^  *°    ^^ 
by  them  respectively  taken  in  exchange,  in  order  to  perfect  the  trans- 
fer, and  make  it  binding  on  their  respective  heirs,  Lit.  s.  62.  Co.  Lit.  50. 
the  better  and  usual  way  is  to  effect  an  exchange  by  lease  and  release, 
or  some  other  assurance  calculated  to  tranfer  the  immediate  possession 
to  each  party  under  the  operation  of  the  statute  of  uses,  by  which  means 
the  necessity  of  actual  entry  is  avoided,  and  possession  given  by  force 
of  that  statute ;  but  these  species  of  assurance  can  be  had  recourse  to  But  this  assur- 
only  where  both  parties  are  capable  of  being  seised  to  an  use,  and  the  ance  can  only 
subject  of  exchange  is  also  capable  of  such  seisin ;  in  other  cases  it  may  ^  effected  by 
be  made  by  fine,  ^offment  with  livery,  &c.  but  where  the  deed  (not  be-  ^T^"*  ^^^ 
ing  a  feoffment)  operates  as  a  proper  exchange,  no  livery  is  necessary,  *^  ^J^  ^ 
the  entry  of  the  parties  being  equipotent  to  livery,  Lit.  s.  62.  for  which 
reason  an  exchange  like  a  feoffment  may  be  made  by  or  with  an  infant, 
and  will  be  valid  unless  avoided  on  his  coming  of  age,  or  by  his  heirs  on 
his  death  during  his  minority,  Co.  Lit.  51. 

(2)  Seean^^,  p.  470.  n.  (2). 

(3)  See  ib.  (8). 

(4)  If  the  exchangoi*  have  previously  taken  the  estate  to  himself,  and  T'wtee  topre- 
a  trustee  to  prevent  dower,  or  the  exchangee  wish  that  the  estate  should  ^*"'  oowet. 
be  now  limited  to  himself  and  a  trustee  for  that  purpose,  such  trustees 

should  be  made  parties  to  the  deed  of  the  same  part  as  their  celles  qui 
trusts, 

(5)  If  either  party  took  his  estate  to  himself,  and  a  trustee  to  prevent  Trustee  to  pre- 

dower,  say,  rentdow^r. 

"  Whereas  the  said  A.  B.  is  seised  of,  or  beneficially  entitled 
tmto   the   lands  and  hereditaments   firstly  hereinafter    described, 

ii2 
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WITNESS. 
That  in  consi- 
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lands  and  hereditaments  firstly  hereinafter  described.  And  where- 
as the  said  C.  D.  is  in  like  manner  seised  to  him  and  his  heirs  of 
the  lands  and  hereditaments  secondly  hereinafter  described.  And 
WHEREAS  the  said  A.  B.  and  C.  D.  have  mutually  agreed  to  ex- 
change their  said  several  and  respective  lands  and  hereditaments  for 
the  lauds  and  hereditaments  of  each  other  (1).  Now  there- 
fore THIS  Indenture  witnesseth,  that  in  pursuance  and  part 
performance  of  the  said  agreement,  by  and  on  the  part  of  the 
said  A.  B.,  and  for  and  in  consideration  of  the  lands  and  here- 
ditaments secondly  hereinafter  described,  and  by  certain  (2)  in- 
dentures of  lease  and  release  already  engrossed,  the  lease  bear- 
ing or  intended  to  bear  date  the  day  next  before  the  day  of  the  date 
of  the  release,  and  the  release  bearing  or  intended  to  bear  even 
date  with  these  presents,  conveyed  and  assured,  or  expressed  and 
intended  to  be  conveyed  and  assured  to  the  said  A.  B.  and  his  heirs 


Exchange 
should  be  efiecl- 
cd  by  separate 
assurances. 


Mutual  convey- 
ances. 


Od«  assurance. 


under  or  by  virtue  of  an  indenture  bearing  date  the  day  of 

,  and  made  between,  &c.  whereby  the  same  were  limited 
to  the  use  of  such  person  or  persons  for  such  estates  and  interests  as 
he  should  by  any  deed  or  instrument  in  writing,  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses  direct  or  appoint, 
with  remainder  in  default  of  appointment  to  himself  for  life,  with 
mainder  to  the  said  (trtMtee)^  in  trust  for  him  during  his  life, 
remainder  to  himself  in  fee.'*^ 

(1)  Exchanges  are  sometimes  effected  by  one  deed,  comprising  reci- 
procal conveyances  from  each  party  to  the  other,  of  the  lands  respec- 
tively given  and  taken  in  exchange ;  and  sometimes  by  two  separate  and 
distinct  assurances  (which  will  operate  as  mutual  conveyances  simply, 
or  as  exchanges,  accordingly  as  the  word  exchange  is  or  is  not  used  m 
them).  The  first  of  these  modes  is  attended  with  the  most  expense  to 
the  parties,  by  reason  of  the  deed  being  nearly  of  double  length* 
This  precedent  is  therefore  adapted  to  the  latter  mode,  but  suited  to 
either  by  variations  subjoined. 

If  the  exchange  be  intended  to  be  effected  by  mutual  conveyances, 
say, 

^^  And  to  make  such  reciprocal  conveyances  thereof  as  hereinafter 

are  expressed.'' 

(2)  If  the  exchange  be  intended  to  be  perfected  by  one  and  the  same 
deed,  instead  of  these  words,  say, 

^^  For  and  in  consideration  of  the  lands  and  hereditaments  se- 
condly hereinafter  described,  and  intended  to  be  by  these  presents 
conveyed  and  assured  to  him  the  said  A.  B.  by  the  said  C.  D.  as 
hereinafter  is  expressed."" 
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by  the  said  C.  D.     And  also  for  and  in  consideration  (1)  of  the  sum 

of  5s.  of  lawful  English  money  to  the  said  A.  B.  in  hand  well  and      ^^^ 

truly  paid  by  the  said  C.  D.  at  or  before  the  sealing  and  delivery  of       reiease). 


these  presents,  the  receipt  whereof  is  hereby  acknowledged.    He  the  a.  b  grants  and 
said  A.  B.  Hath  (2)  granted,  bargained,  sold,  aliened  and  released,  ^^^^^^ 
and  by  these  presents  Doth  grant,  bargain,  sell,  alien,  release  and 
confirm  unto  the  said  C.  D.  and  his  heirs,  All,  &c.  {t?ie  lands  cf  Parcels. 
A.  B.)  or  howsoever  otherwise  the  said  messuages,  lands,  tenements, 
and  hereditaments,  or  any  of  them  now  are  or  is  or  heretofore  were, . 
or  was  situated,  tenanted,  called,  known,  described  or  distinguished  ; 
together  with  all  houses,  outhouses,  buildings,  yards,  cellars,  vaults, 
areas,  lights,  ways,  watercourses,  woods,  commons  and  commonage 
of  every  kind,  and  all  and  all  manner  of  other  rights,  privileges, 
easements,  advantages  and  appurtenances  whatsoever  to  the  same 
hereditaments  and  premises,  or  any  of  them  belonging,  or  therewith 
holden,  used,  occupied  or  enjoyed ;  (All  which  said  messuages  or  Reference  to 
tenements,  lands,  hereditaments,  and  premises  are  now  in  the  actual  ^f ^^"^  "^ 
possession  of,  or  legally  vested  in  the  said  C.  D.  by  virtue  of  a  bar- 
gain and  sale  for  a  year  to  him  thereof  made  by  the  said  A.  B.  for 
Ss.  consideration  by  indenture  (3),  beaoring  date  the  day  next  before 


(1)  If  any  sum  be  given  by  way  of  equality  of  exchange,  see  anUy  Consident'on. 
p.  471*  n.  (2). 

(2)  If  the  exchangor  took  his  estate  to  himself,  and  a  trustee  to  pre-  Trustee  to  pre- 
vent dower,  say,  Tent  dower* 

*^  He  the  said  A.  B.  in  pursuance  and  exercise  of  the  power  and 
authority  given  to  him  by  the  said  hereinbefore  recited  indenture 
Hath  directed,  limited,  and  appointed,  and  by  this  present  instru^ 
ment  in  writing  by  him  sealed  and  delivered  in  the  presence  of,  and 
attested  by  the  two  credible  persons  whose  names  are  or  are  intended 
to  be  hereupon  indorsed  as  witnesses  attesting  the  same.  Doth  di- 
recty  limit  and  appoint ;  and  by  way  of  further  assurance,  and  for 
the  greater  satisfiiction  of  the  said  C.  D.  They  the  said  A.  B.  and 
{trustee)  Have  and  each  of  them  Hath  granted,  bargained,  sold, 
aliened  and  released,  and  by  these  presents  Do,  and  each  of  them 
Doth  grant,  bargain,  sell,  alien  and  release  unto  the  said  C.  D.,  &c.'^ 

€ts  above. 

(3)  If  the  exchange  be  made  by  two  separate  conveyances  the  leases  Lease  for  a 
for  a  year  will  be  in  the  common  form,  but  if  the  exchange  be  perfected  year. 

by  one  and  the  same  assurance,  A.  B.  will  first  bargain  and  sell  his 
lands  to  C.  D.  to  hold  for  one  year  in  the  usual  way,  and  by  a  Fur- 
ther Witness  C.  D.  will  bargain  and  sell  his  in  like  manner,  mutatis 
mutandis. 
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the  day  of  the  date  of  these  presents,  in  consideration  of  Ss.  for  the 
term  of  one  year,  commencing  from  the  day  next  before  the  day  of 
the  date  of  the  same  indenture,  and  by  force  of  the  statute  made  for 
tranferring  uses  unto  possession).  And  the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues  and  profits  of  the  said  mes- 
suages, lands,  tenements,  hereditaments  and  premises,  and  all  the  es- 
tate, right,  title,  interest,  property,  claim  and  demand  whatsoever, 
both  at  law  tad  in  equity  of  him  the  said  A.  B.  of,  in,  to,  and  out  of 
the  same  messuages,  lands,  tenements,  hereditaments  and  premises, 
and  every  of  them.  To  have  and  to  hold  the  said  messuages,  te- 
nements, hereditaments,  and  all  and  singular  other  the  premises  heie^ 
inbefore  granted  and  released,  or  otherwise  assured,  or  mentioned  or 
intended  so  to  be,  with  all  and  every  the  appurtenances,  unto  the  said 
C.  D.  (1)  his  heirs  and  assigns.  To  the  only  proper  use  and  behoof 


Dower. 


Limitation  to 
prevent  dower. 


(1)  If  the  person  to  whom  the  exchange  is  made  be  married,  it  will 
be  proper  that  the  estate  should  be  limited  to  a  trustee,  in  order  to  pre- 
vent his  wife's  title  to  dower  attaching  upon  it ;  in  such  case  say, 

^^  Unto  the  said  C.  D.  and  (trttstee)  and  their  heirs,  but  to  the 
uses  nevertheless,  upon  the  trusts,  and  for  the  several  ends,  intents, 
and  purposes  hereinafter  described  or  expressed  concerning  the  same, 
(that  is  to  say,)  To  the  use  of  such  person  or  persons,  upon  such 
trusts,  and  for  such  estates,  ends,  intents  and  purposes,  and  in  such 
manner  and  form  as  the  said  C.  D.  or  his  appointees  by  any  deed, 
will,  or  other  instrument  in  writing,  by  him  or  them  signed  and 
sealed  in  the  presence  of,  and  attested  by  two  or  more  credible  wit- 
nesses, shall  from  time  to  time  direct,  limit,  or  appoint,  or  give  or  de- 
vise the  same ;  and  in  de&ult  of  any  such  direction,  limitation  or 
appointment,  gift,  or  devise,  as  to  the  whole,  or  any  part  of  the  said 
premises,  or  any  estate  or  interest  therein  then  as  to  such  part  there- 
of, of  which  none  shall  be  inade  or  take  eifect,  and  when  and  as  any 
estate  or  interest  so  directed,  limited,  or  appointed  shall  determine, 
and  in  the  mean  time  subject  thereto,  To  the  use  of  the  said  C.  D. 
and  his  assigns,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  or  for  any  manner  of  waste,  and  with  full  power  to 
commit  waste ;  and  upon  the  determination  of  that   estate  in  his 
life-time.  To  the  use  of  the  said  {trustee)^  his  executors  and  admi- 
nistrators, during  the  life  of  the  said  C.  D.,  but  in  trust  for  the  said 
C.  D.  and  his  assigns ;  and  upon  the  determination  of  the  estate  so 
limited  to  the  said  (trtistee)  as  aforesaid,  then  To  the  use  of  the 
said  C.  D.  his  heirs  and  assigns  for  cvcr.**^ 
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EXCHAHOK. 


of  the  said  C.  D.  his  heiis  and  assigns  (1)  for  ever,  in  lieu  (2)  of 

and  in  exchange  (3)  for  All,  (4)  &c.  and  which  said  several  mes-      /^^*^ 

suages,  lands,  tenements,  hereditaments,  and  premises  lastly  herein-       reUax), 

before  described,  are  the  same  messuages,  lands,  tenements,  heredita-  in  exchange  for 

ments  and  premises  as  hereinbefore  referred  to,  as  secondly  herein-  ^®j|^°^^  ^^ 

after  described  and  mentioned  to  be  or  to  have  been  conveyed  and 

assured  to  him  the  said  A.  B.  and  his  heirs,  by  the  said  C.  D.  in 

and  by  the  said  hereinbefore  in  part  recited  indentures  (5)  of  lease 

and  release  of  even  date  with  these  presents  (6).     And  the  said  Covenant  for 

A.  B.  for  himself,  his  heirs,  executors  and  administrators,  doth  here.  q«>«t  enjoyment. 

by  covenant,  declare  and  agree  with  and  to  the  said  C.  D.  his  heirs 

and  assigns  in  manner  following,  (that  is  to  say)  that  he  the  said 

C.  D.  his  heirs  and  assigns,  shall  or  lawfully  may  from  time  to  time, 

and  at  all  times  hereafter  so  long  as  the  messuages,  lands,  tenements 

and  hereditaments  so  granted,  or  to  be  granted  and  conveyed  to  him 

the  said  A.  B.  by  the  said  C.  D.  in  exchange  by  indenture  of  even 

date  herewith  as  aforesaid,  shall  remain  and  continue  to  the  use  of 

the  said  A.  B.  his  heirs  and  assigns,  peaceably  and  quietly  enter  into 

and  upon,  and  have,  hold^  occupy,  possess  and  enjoy  (7)  the  seve- 


assurance. 


(1)  See  anttj  p.  472.  n.  (3). 

(2)  If  the  exchange  be  intended  to  be  perfected  by  one  and  the  same  Exchange  per- 
assurance,  instead  of  settine:  out  the  lands  taken  in  exchange,  say,  ^^^^  ^^  "°® 

*^  In  lieu  of  and  m  exchange  for  the  several  messuages,  lands, 

tenements,  hereditaments  and  premises,  with  their  appurtenances, 
hereinafter  described,  and  by  these  presents  conveyed  and  assured 
unto  the  said  A.  B.  and  his  heirs  by  the  said  C.  D.  as  hereinafter  is 

expressed." 

(3)  See  ante,  p.  472.  n.  (3). 


(4)  See  t^.  n.74). 

(5)  -       - 


See  ib*  n.  (5). 

(6)  If  the  title  deeds  be  not  delivered  they  should  be  scheduled,  and  Title  deeds. 
a  covenant  should  be  inserted  for  producing  them,  and  delivering  at- 
tested copies.    The  form  of  a  covenant  of  this  kind  will  be  found,  ante^ 

p.  402. 

If  the  wife  of  the  exchanger  have  a  title  to  dower  out  of  the  lands  Fine  requisite 
given  in  exchange,  a  covenant  to  levy  a  fine  must  be  inserted.     The  *°.5^*^***"«5  '^ 
form  of  this  covenant  will  be  found  ante,  p.  362.  1^1^       ^ 

If  no  provision  be  made  to  prevent  the  wife's  title  to  dower  from  at- 
taching upon  the  land,  she  will  be  entitled  upon  her  husband's  decease  to 
be  endowed  cither  of  the  land  which  was  given,  or  which  was  taken  in 
exchange,  at  her  election,  but  not  of  both.  Co.  Lit.  316.  Perk.  s.  319. 
F.  N.  B.  149. 

(7)  Either  a  covenant  for  quiet  enjoyment,  or  a  warranty  is  usually  9*^^2*^* 
annexed  to  deeds  of  exchange ;  but  as  the  word  exchange  is  holden  to 
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i$l  meBsuageSy  lands,  tenements,  hereditaments  and  premises  herein- 
before mentioned  to  be  hereby  granted,  released  and  conveyed  in  ex- 
change, or  otherwise  assured,  and  receive  and  take  the  rents,  issues, 
and  profits  thereof  to  and  for  his  and  their  own  use  and  benefit,  with- 
out any  manner  of  lawful  action,  suit,  trouble,  molestation,  inter- 
ruption or  disturbance  whatsoever,  of,  firom,  or  by  the  said  A.  B.  his 
heirs  or  assigns,  or  any  person  or  persons  whomsoever.  And  that 
free  and  clear  and  freely  and  clearly  acquitted,  exonerated  and 
discharged  or  otherwise  by  the  said  A.  B.  his  heirs,  executors  or 
administrators,  well  and  sufficiently  protected,  saved  harmless  and 
indemnified  of,  from,  and  against  all  and  all  manner  of  former  and 
other  gifts,  grants,  bargains,  sales,  exchanges,  mortgages,  settlements, 
jointures,  estate,  right  and  title  of  or  to  dower,  uses,  trusts,  devises, 
entails,  judgments,  decrees,  statutes,  recognizances,  extents,  exe- 
cutions, debts  due  to  the  king,  or  any  of  his  predecessors,  sequestra^ 
tions,  fines,  amerciaments  and  all  other  estates,  rights,  titles,  charges 
and  incumbrances  whatsoever  had,  made,  done,  executed  or  knowingly 
permitted,  or  sufiered  by  the  said  A.  B;  or  any  of  his  ancestors,  or 
any  person  or  persons  whomsoever*  And  also  that  he  the  said  A.  B. 
and  his  heirs,  and  all  and  every  other  person  and  persons  whomso- 
soever,  now,  or  at  any  time  hereafter  lawfully  or  equitably  claiming, 
or  having  any  estate,  right,  title,  interest,  or  trust  in,  to  or  out  of  or 
concerning  the  said  messuages,  lands,  tenements,  hereditaments,  and 
premises  hereinbefore  granted  and  released  or  otherwise  assured  in 
exchange  as  aforesaid,  or  any  of  them,  or  any  part  theceof,  shall  and 
will  from  time  to  time  and  at  all  times  hereafter  so  long  as  the  mes- 
suages, lands,  tenements,  hereditaments  and  premises  so  granted  and 


general  in  deed    imply  a  warranty,  see  antCt  Vol.  I.  p.  137-  n.  ( 1 ). neither  of  them  seems 
qf  exchange.        ^  \^  materially  useful ;  and  when  covenants  for  the  title  are  inserted, 

they  should,  if  the  deed  be  intended  to  operate  as  a  proper  exchange, 

be  general,  without  the  qualificadon  of  '^  for  and  notwithstanding,  &c." 

as  those  words  would  qualify  and  reduce  the  warranty  to  the  effect  of  the 

Warranty  ira-      usual  covenants  for  the  title.     But  this  warranty  implied  by  the  word 

pliod  oil  ex.       exchange  is  not,  it  is  to  be  observed,  a  general  warranty  as  in  other 

dal"warraiityf*    cases,  to  give  Other  lands  of  equal  value  in  case  of  e?iction,  but  a  special 

,    warranty  to  give  back  the  same  lands  which  were  taken  in  exchange. 

See  Busturd's  Ca,  4  Co.  21.  Co.  Lit.  174<.  Attorney-General  v.  Vigors^ 

S.  Ves.  256*  because  the  end  of  the  warranty  is,  that  in  case  of  failure 

in  the  reciprocity  of  consideration,  upon  which  the  exchange  is  founded, 

each  party  should  be  placed  in  the  same  situation  he  was  in  before,  which 

could  not  be  done  but  by  being  put  into  possession  of  his  own  lauds. 
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conveyed  by  the  said  C.  D.  to  him  the  said  A.  B.  in  lieu  thereof  as 
aforesaid,  shall  remain,  continue  and  be  to  the  use  of  him  the  said  n^^l^^ 
A.  B.  his  heirs  and  assigns,  agreeably  to  the  tenor  and  true  intent  reUate). 
and  meaning  of  the  said  indenture  of  even  date  with  these  presents, 
upon  the  reasonable  request,  and  at  the  costs  and  charges  of  the  said 
C.  D.  his  heirs  or  assigns,  make,  do,  execute  and  perfect,  or  cause  to 
be  made,  done,  executed  and  perfected,  all  such  fiirther  and  other 
lawftd  and  reasonable  acts,  deeds,  conveyances,  assurances,  matters 
and  things  in  the  law  whatsoever,  for  the  further,  better,  more  per* 
fectly  and  absolutely,  or  satisfactorily  granting,  conveying  and  as- 
suring the  said  messuages,  lands,  tenements,  hereditaments  and  pre* 
mises  unto  and  to  the  use  of  the  said  C.  D.  his  heirs  and  assigns 
for  ever,  according  to  the  true  intent  and  meaning  of  these  presents, 
as  he  the  said  C.  D.  his  heirs  and  assigns,  or  his  or  their  counsel  in 
the  law,  being  of  the  degree  of  a  banister,  shall  reasonably  advise 
and  require ;  so  as  such  forther  assurances,  or  any  of  them,  do  not 
contain  nor  imply  any  further  or  other  coyenant  or  warranty  than 
sgainst  the  person  or  persons  who  shall  be  required  to  make  and  exe« 
cute  the  same,  and  his  and  their  acts  or  deeds  only ;  And  so  that  the 
person  or  persons  who  shall  be  required  to  make  or  execute  the  same, 
shall  not  be  compellable  to  go  £rom  his,  her  or  their  usual  or  then 
place  of  abode,  without  a  reasonable  and  suiBdent  sum  being  previ- 
ously paid  or  secured  to  him,  her  or  them,  for,  or  in  respect  of  his, 
her  or  their  time,  trouble,  or  expenses.  Provided  alwats  (1),  Proyiw  for  re. 
and  it  is  hereby  declared  and  agreed  by  and  between  the  said  parties  ^cdon  from 
kereto,  and  the  true  intent  and  meaning  of  them,  and  of  these  pre-  9^  ^^JS!!^ 
sents  is,  and  the  said  A.  B.  doth  hereby  for  himself  and  his  heirs  de- 
clare and  agree,  that  if  the  said  C.  D.  his  heirs  or  assigns,  or  any 
person  or  persons,  lawftdly  or  equitably  claiming  by,  from,  under  or 
in  tmst  for  him,  them,  or  any  of  them,  shall  at  any  time  hereafter, 
without  his  or  their  wUfiil  neglect  or  default,  be  evicted,  or  turned 
out  of  the  possession  of  the  said  messuages,  lands,  tenements,  here- 
ditaments and  premises  hereinbefore  granted  and  released,  or  other- 


(1)  As  a  right  of  re-entry  upon  the  lands  given  in  exchange,  in  case  ProTiso  for  re^ 
of  eviction  from  those  taken  in  exchange,  is  legally  incident  to  an  ex-  entry  in  caie  of 
change,  this  provision,  though  usually  inserted,  may  be  omitted  without  «^»ction  implied, 
prejudice  to  the  operation  of  the  deed,  as  it  is  only  an  express  declara* 
tion  of  what  the  law  itselfimpltes.    It  will,  however  give  to  either  party 
a  right  of  action  on  the  particular  contract^  without  pleading  the  force 
of  the  word  exchange, 
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wise  assured  in  exchange,  or  mentioned  or  intended  so  to  be  as  afore- 
Ommui  ***^>  "^y  *"y  P®"^°  ^'  persons  now  or  hereafter  lawftdly  or  equitably 
reieate).  having,  claiming  or  possessing  any  estate,  right,  tide,  or  interest  in, 
to  or  out  of  the  same  premises,  or  any  of  them,  under  or  through  the 
said  A.  B.  or  any  of  his  ancestors,  or  otherwise,  for  want  or  by  de- 
fect of  title  in  him  the  said  A.  B.  so  as  that  the  said  C.  D.  his  heirs, 
or  assigns,  or  any  person  or  persons  so  lawfully  or  equitably  claimiDg 
by,  from,  under  or  in  trust  for  him,  them  or  any  of  them,  shall  or 
may  be  prevented  or  hindered  fiY)m  holding  and  enjoying  the  same, 
according  to  the  true  intent  and  meaning  of  these  presents.  Then  and 
in  such  case  the  said  hereinbefore  in  part  recited  indentures  of  lease 
and  release,  or  other  assurance  by  way  of  exchange,  bearing  or  in- 
tended to  bear  even  date  with  these  presents  as  aforesaid,  and  all 
and  singular  the  estate^  right,  title  and  interest  thereby  granted 
and  released,  or  otherwise  assured  to  him  the  said  A.  B.  and  his 
heirs,  and  all  and  every  covenant,  clause,  matter  and  thing  therein 
contained,  by  and  on  the  part  of  the  said  C.  D.  (like  unto  this  pits 
sent  proviso  or  agreement),  shall  cease,  determine  and  be  utterly 
void  to  all  intents,  and  purposes  whatsoever,  and  then  and  in  such 
case  it  shall  and  may  be  lawful  to  and  for  the  said  C.  D.,  his  hein 
or  assigns,  to  enter  into  or  upon  the  said  messuages  or  tenementB, 
lands,  hereditaments  and  premises  so  thereby  mentioned  to  be  granted 
and  released  or  otherwise  assured  to  him  the  said  A.  B.  and  his 
heirs,  in  exchange  for  the  messuages,  lands  and  hereditaments  com- 
prised in  these  presents  as  aforesaid ;  and  have,  hold  and  enjoy  the 
same  to  and  for  his  and  their  own  use  and  benefit,  in  sucli  and  the 
same  or  like  manner  to  all  intents  and  purposes  whatsoever  as  he  or 
they  might  or  could  have  holden  and  enjoyed  the  same  if  the  said 
last  mentioned  indentures  had  not  been  made,  any  thing  therein  or 
in  these  presents  contained  or  implied  to  the  contrary  thereof  in  any 
wise  notwitstanding  (1).     IN  WITNESS,  &c. 


Exchange  eflect-  (1)  If  the  exchange  be  intended  to  be  effected  by  one  and  the  same 
ed  by  one  assur-  assurance,  add  here  a  further  witnessing  part  conveying  the  landi  of 
■"**•  C.  D.  to  A.  B.  precisely  as  in  the  preceding  conveyance  from  A.  B. 

to  C.  D.,  and  with  the  same  warranty,  reversing  only  the  names. 


Stamp.  *'^«  See  antCj  p.  472.  notes. 
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*An  Exchange  of  waste  Forest  L^ncU  for  Freehold   Lands 

adjoining  (1). 


EICHANOX. 

Forttt  LantU 
(freehold*). 


Be  it  known  that  the  Right  Honourable  A.  B.  and  C.  Commis- 
sioners of  His  Majesty^s  woods,  forests  and  land  revenues,  being  duly 
authorised  by  the  Lords  Commissioners  of  His  Majesty'^s  Treasury, 
in  exercise  of  the  powers  vested  in  them  by  an  act  [insert  the  title 
of  this  act^f  do  by  these  presents  on  behalf  of  His  Majesty,  his 
heirs  and  successors,  give,  grant  and  convey  to  X.  Y.  his  heirs  and 
assigns.  All  that  piece  or  parcel  of  land  coloured  in  the 

inap  or  plan  annexed  to  these  presents,  containing  acres, 

roods,  and  perches,  and  abutting,  &c.  [as 

the  case  may  be}.  And  the  said  X.  Y.  doth  by  these  presents,  for 
himself  and  his  heirs,  by  the  direction  of  the  said  Commissioners  of 
His  Majesty'^s  woods,  forests  and  land  revenues,  give,  grant  and 
convey  unto  his  said  Majesty,  King  George  the  Third,  and  his 
heirs  and  successors,  all  that  piec6  or  parcel  of  land  coloured 
in  the  said  map  or  plan  in  exchange  for  the  piece  or  parcel  of  land 
distinguished  by  a  coloiur  in  the  said  map  or  plan.     Provided  Re-entry. 

ALWAYS  that  if  his  said  Majesty,  his  heirs  or  successors,  or  the 
said  X.  Y.,  his  heirs  or  assigns,  shall  at  any  time  without  their  re- 
spective wilful  default  be  evicted  of  the  same  piece  or  parcel  of  land 
hereby  respectively  ^ven,  granted  and  conveyed  to  him  or  them  re- 


(1)  By  52  Geo.  S.  c.  161.  s.  4.  (amending  S9  &  40  ib.  c.  86.  s.  29.  62  Geo.  8.  c. 
and  50  lb.  c.  116«  s.  1.)  the  Lord  High  Treasurer  or  Lords  Comniis-  ^^^- 
sioners  of*  His  Majestv's  Treasury  may  authorise  the  Commissioners  of 
woods  and  forests  and  land  revenue  to  grant  any  of  the  waste  lands  therein 
in  exchange  for  other  freehold  or  leasehold  laods  adjoining,  not  ex- 
ceeding iriOOO  in  value,  and  declaring  that  infancy,  coverture  or  other 
disabilities  shall  be  no  impediment. 
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spectively  as  aforesaid,  it  shall  be  lawful  for  the  party  or  parties  so 
evicted  to  enter  into  the  piece  or  parcel  of  land  contracted  by  him  to 
be  given  in  exchange  as  aforesaid,  and  to  hold  and  enjoy  the  same  in 
his  or  their  former  estate  in  the  same  manner  as  if  the  exchange 
hereby  made  had  not  been  made.     IN  WITNESS,  Sec. 


♦.♦  See  tfn/tf,  p.  473.  notes. 

The  same  it  is  conceived  as  between  subject  and  subject,  this  case 
not  appearing  to  be  within  any  of  the  exceptions,  see  post,  VoK  III. 
«<  Stamp." 
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No.  CCCXLIV. 

*An  Elwchange  of  Forest  Waste  Lands  for  Leasehold  Premises 

adjoining  (1). 


Be  it  known  that  A.  B.  and  C.  Commissioners  of  His  Majesty^s 
woods,  forests  and  land  revenues,  being  duly  authorised  by  the  Lords 
Commissioners  of  His  Majesty^s  Treasury  in  exercise  of  the  powers 
vested  in  them  by  an  act  [insert  the  title  of  this  act']  do  by  these 
presents,  on  behalf  of  His  Majesty,  his  heirs  and  successors,  give, 
gnmt  and  demise  unto  X.  Y.,  his  executors,  administrators  and  as- 
signs, for  the  term  of  years,  commencing  from  the  day 
next  before  the  day  of  the  date  of  these  presents,  all  that  piece  or 
parcel  of  land  coloured  in  the  map  or  plan  annexed  to 
these  presents,  containing  acres,  roods  and 
perches,  and  abutting,  &c.  [as  the  case  may  he\  And  the  said 
X.  Y.  doth  by  these  presents,  for  himself,  his  executors  and  admi- 
nistrators, and  by  the  direction  of  the  said  Commissioners  of  His 
Majesty'*s  woods,  forests  and  land  revenues,  give,  grant  and  surren* 
der  to  his  Majesty,  King  George  the  Third,  his  heirs  and  success- 
ors, All  that  the  said  piece  or  parcel  of  land  coloured  in 
the  said  map  or  plan,  and  which  is  now  vested  in  him  the  said  X.  Y. 
under  a  lease  from  the  Crown  for  a  term  of  years,  of  which 
years  are  yet  to  come  and  unexpired,  in  exchange  for  the  said  piece 
or  parcel  of  land  distinguished  by  a  colour  in  the  said  map. 
IN  WITNESS,  &c. 


Fartat  Jjomdn 
(letaeholdt). 


(1)  See  antCf  p.  488,  n.  (1).  and  p.  484.  notes* 
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No.  CCCXLV. 

*An  Exchange  of  Glebe  Lands,   Tithes,  cj-r.  by  an  In- 
cumbent (1). 


This  Indenture,  made  the 


day  of 


in  the 


year  of  the  reign,  &b.  and  in  the  year  of  our  Lord  18  , 
Between  A.  B.  ordinary  of  the  rectory,  [vicarage,  chapelry  or 
perpetual  cure,  as  the  case  may  be]  of  in  the  county  of 

C.  D.  of  ,  patron  of  the  said  rectory,  &c. 

and  the  Rev,  E.  F.  clerk,  incumbent  of  the  said  rectory,  &c.  of  the 


55  Geo.  S.  c.  ( 1 )  By  the  act  of.  17  Geo.  S.  c.  53.  as  amended  by  55  Geo.  3.  c. 

J  47.  147.  56  ib.  c.  52.  3  Geo.  4.-  c.  72.  and  6  ib.  c  8*  it  is  enacted,  that 

parsons,  vicars,  and  other  incumbents  of  ^ny  ecclesiastical  benefice,  may 
by  deed  indented,  with  the  consent  of  the  parson  and  the  bishop  of  the  di- 
ocese, convey  the  parsonage  or  glebe-lands  and  appurtenants  in  exchange 
for  any  other  house  or  advowson  more  convenient  for  the  residence  of 
such  incumbent.  But  note  that  six  calendar  months'  previous  notice  of 
such  intention  to  exchange  and  of  the  situation  and  other  particulars 
of  the  lands,  &c.  intended  to  be  exchanged,  must  be  given  by  three  suc- 
cessive advertisements  in  some  newspaper  of  general  circulation  in  the 
county  or  place  wherein  the  premises  are  situated,  and  by  affixing  such 
notice  on  the  door  of  the  church  or  chapel,  on  three  successive  Sundays. 
And  by  the  last  mentioned  act  of  6  Geo.  4.  the  power  of  exchange  given 
by  55  Geo.  3.  c.  4.  is  extended  to  any  number  of  statute  acres,  and 
also  to  the  taking  of  copyhold  in  exchange  for  freehold  lands,  &c.  but 
Buch  copyholds  shall  thence  become  freehold  and  such  freeholds  co- 
pyhold, and  both  be  subject  to  the  like  rents,  &c.  as  under  their  nfcw 
tenure,  as  they  were  before  subject  to  under  their  former  tenure ;  and 

1  Geo.  I.  c  10.    by  Stat.  1  Geo.  1.  c%  10.  (s.  13«}  the  incumbent,  patron  and  ordinary 

of  any  augmented  living  or  cure  is  empowered  with  the  concurrence 
.  of  the  governors  of  Queen  Anne's  bounty,  (see  2  &  S  An.  c.  II.)  to 
exchange  all  or  any  part  of  any  estate  settled  for  the  augmentation 
of  the  maintenance  of  the  poor  clergy  for  any  other  estate  in  lands 
or  tithes  of  equal  or  greater  value,  to  be  conveyed  to  the  same  uses; 
and  by  43  Geo.  3.  c.  1 07.  this  power  is  extended  to  all  the  messuages, 
buildings  and  lands  belonging  to  any  such  augmented  living  or  cure. 
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one  part,  and  G.  H.  of  of  the  other  part.     Whereas 

in  the  execution  of  an  act  passed  in  the  seventeenth  year  of  the  reign  ^^*  ^^' 
of  His  Majesty  King  George  the  Third,  intituled,  &c.  [here  set 
forth  the  title  of  the  oc/]  it  hath  been  found  convenient  to  exchange 
certain  lands,  &c.  [describing  particularly  the  lands  cvchanged  ] 
lying  near  and  convenient  to  the  parsonage  house,  belonging  to  the 
said  rectory,  &c.  [or  if  the  house  be  lately  acquired^  lying  near  a 
certain  messuage,  house  or  tenement  and  buildings  lately  purchaised 
or  otherwise  acquired  for  the  habitation  of  the  minister  of  the  said 
rectory,  8zc.  under  the  powers  of  the  said  act,]  and  it  hath  been  found 
most  convenient  and  agreed  by  the  said  ordinary,  patron  and  incum- 
bent, that  the  glebe  lands  [or  tithe  a^  the  case  may  bel  hereinafter 
described  belonging  to  the  said  rectory,  &c.  shall  be  exchanged  in 
order  to  make  an  equivalent  for  such  lands,  and  a  contract  hath  been 
made  with  the  said  G.  H.  for  the  exchange  of  part  of  the  glebe  lands 
[or  of  the  tithe  as  the  case  may  be]  belonging  to  the  said  rectory,  &c. 
hereinafter  mentioned  (that  is  to  say)  [here  describe  the  particulars 
of  the  land  or  tithe  proposed  to  be  exchanged^  which  contract  is 
hereby  ratified  and  confirmed  by  the  said  ordinary,  patron  and  in- 
cumbent. Now  THIS  Indenture  witnesseth,  that  the  said  A.  B.  witness. 
C.  D.  and  E.  F.  in  order  to  carry  the  said  contract  into  execution,  ^^^^  *<^ 

,  ,  ,  grantB  in  ex- 

and  to  fulfil  the  purposes  of  the  said  recited  act  m  pursuance  of  the  change, 
powers  thereby  to  them  given  [and  in  consideration  of  the  sum  of 
£  the  receipt  whereof  is  hereby  acknowledged  on  the  back 

of  this  deed,  which  sum  hath  been  paid  and  applied  for  or  by  way  of 
equivalent  of  exchange  of  or  for  the  lands  hereinbefore  described,] 
Have  and  each  of  them  Hath  granted,  bargained,  sold  and  ex- 
changed, and  by  these  presents  Do  and  each  of  them  Doth  grant, 
bargain,  sell  and  exchange  unto  and  with  the  said  G.  H.  and  his 
hdrs  and  assigns,  All,  &c.  [here  describe  the  lands  or  tithes  as  the 
case  may  be}  with  their  and  every  of  their  rights,  privileges  and  ap- 
purtenants. To  HOLD  to  and  to  the  use  of  the  said  G.  H.  his  heirs 
and  assigns  for  ever,  in  exchange  for  certain  lands  which  belonged 
to  the  said  G.  H.  and  are  by  indentures  of  equal  date  herewith  ex- 
changed and  conveyed  to  the  said  C.  D.  in  trust  for  the  sole  use  and 
benefit  of  the  said  £.  F.  and  his  successors,  rectors,  vicars,  &c.  [as 
the  case  may  be}  of  the  said  living  or  benefice  for  the  time  being, 
for  ever.  And  the  said  A.  B.,  C.  D.  and  £.  F.  do  hereby  seve-  Covenanu  for 
raDy  covenant  for  themselves,  their  several  executors  andadministra-  ^  ^ 
tors,  to  and  with  the  said  G.  H.,  his  heirs  and  assigns,  that  they  nor 
any  of  them  have  not  done  any  act  whereby  the  said  lands,  [or  tithe 
as  the  case  may  be"]  can  or  may  be  encumbered.    Akjd  that  the  said 
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G.  H*9  his  heirs  and  assigns,  shall  and  may  from  time  to  tune,  for 
ever,  hereafter  peaceably  and  quietly  hold  and  enjoy  the  said  glebe 
lands  [or  tithe  as  the  case  may  &e]  according  to  the  true  intent  and 
meaning  of  the  said  Act,  without  any  let,  hindrance  or  interruptiaii 
of  or  from  them  or  any  of  them.     IN  WITNESS,  &c. 


Registry. 


*^  The  above  deed  must  be  registered  in  the  register's  office  of  the 
diocese,  see  55  Geo.  3.  c.  147.  s.  19. 
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No.  CCGXLVL 

*J  Deed  of  Exchange  of  Freehold  Landsy  S^c.  by  Tenant  for 

Life  by  mutttal  Demises.  (1). 


This  Indenture  made  the  day  of  in  the 

year  of  the  reign,  &c.  and  in  the  year  of  our.  Lord  18    , 
Between  i^one  of  the  parties)  of,  &c.  of  the  one  part  and  {the  The  parties. 
other  party)  of,  &c.  of  the  other  part.     Wheeeas  the  said  (first 
party)  [or  under  or  by  virtue  of  an  indenture  or  the  last  will  and 
testament  of,  &c.  {as  the  case  may  be)  bearing  date,  &c.]  is  seised  for 
the  term  of  his  natural  life  of  and  in  the  messuages,  lands  and  heredi- 
taments  firstly  hereinafter  described  and  granted  and  demised.  And 
whereas  under  or  by  virtue  of,  &c.  the  said  {second  party)  is  seised 
for  the  term  of  his  natural  life  [or  possessed  for  the  term  of 
years  determinable  upon  his  life,  a^  the  case  may  be  (2)]  of  and  in  the 
messuages,  lands  and  hereditaments  last  hereinafter  described  and 
granted  and  demised.  And  whereas  the  said  {parties)  have  agreed 
to  exchange  with  each  other  the  said  messuages  and  hereditaments 
for  the  period  of  their  joint  lives.  Now  therefore  this  Indenture     witness. 
WITNESSETH,  that  for  and  in  consideration  of  the  grant  and  demise  ij^^t^JJ.  to 
hermafter  contained  and  made  by  the  said  {second  party)  to  the  the  second 
said  {first  party)  [and  in  consideration  of  &s.  (3)  of  lawful  money  ^^'^* 
of  Great  Britain  to  the  said  {fi/rst  party)  in  hand  paid  by  the  said 
(second  party)  at  or  before  the  sealing  and  delivery  of  these  pre- 
sents, the  receipt  whereof  is  hereby  acknowledged]  he  the  said 
{f/rst  party)  Hath  granted,  bargained,  sold  and  demised,  and  by 
these  presents  Doth  grant,  bai^^ain,  sell  and  demise  unto  the  said 
{second  pa/rty)  and  his  assigns.  All,  &c.   To  have  and  to  hold  To  hold  during 
the  said  messuages,  lands,  hereditaments,  and  all  and  singular  other  ^  d!e*|partiei! 


(1)  See  ante 9  p.  470.  475.  notes. 

(2)  The  requisites  of  equality  of  estates,  &c.  noticed  in  a  former 
part  of  thia  work,  see  Vol.  I.  p.  134.  for  the  validity  of  an  exchange,  re- 
late to  exdbanges  made  by  a  deed  or  deeds  of  exchange  at  common 
law,  and  not  to  reciprocal  conveyances  ns  above. 

(3)  If  any  sum  be  paid  by  either  party  to  the  Other  for  owelty  or  Equality, 
equality  of  exchange,  see  anlCy  p.  471  •  n*  (1 ). 

SUP.— VOL.  II.  K  K 
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the  pemises  hereinbefore  granted  and  demised  or  otherwise  assured 

^^*^^-      or  intended  so  to  be,  with  their  and  every  of  their  appurtenants,  unto 

him  the  said  (second  party)  and  his  assigns,  from  the  of 

now  last  past,  for  and  during  the  term  of  years  from  thence 

FURTHER     next  ensuing,  if  they  the  said  (parties)  shall  so  long  live.    And 

WITNESS,     ^jjjg  Indenture  further  witnesseth,  that  for  and  in  consident- 

granta,  &c.  to      tion  of  the  grant  and  demise  hereinbefore  contained  and  made  by 

fint  party.  ^i^^  ^^j  j  (Jirst  party)  to  the  said  (second  party)  as  aforesaid  [and 

in  consideration  of  the  «um  of  5s.  of  lawftd  money  of  Great  Bri- 
tain to  the  said  (second  party)  in  hand  paid  by  the  said  (Jlrst  party) 
at  or  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged]  He  the  said  (second  party)  Hath 
granted,  bargained,  sold  and  demised,  and  by  these  presents  Doth 
grant,  bargain,  sell  and  demise  unto  the  said  (Jirst  party),  and  his 
To  bold  to  first    assigns,  All,  &c.     To  HAVE  AND  TO  HOLD  the  Said  messuages, 
joinf  Uvea  of  the  lands,  hereditaments,  and  all  and  singular  other  the  premises  lastly 
P*'^^  hereinbefore  granted  and  demised  or  otherwise  assured  or  intended 

so  to  be,  with  their  and  every  of  tlieir  appurtenants,  unto  him  the  said 
(Jirst  party)  and  his  assigns,  from  the        day  of       now  last  past, 
Co       ti  f       ^^'  ^^^  during  the  term  of  years  theftce  next  ensuing,  if 

title,  &c  by  first  they  the  Said  (parties)  shall  so  long  live.     And  the  said  (jtr<< 
^^^'  party)  doth  hereby  for  himself,  his  heirs,  executors  and  administra- 

tors, covenant,  promise,  and  declare,  to  and  with  the  said  (second 
party)  and  his  assigns,  that  he  the  said  (Jirst  party)  hath  not  at 
any  time  heretofore  made,  done,  committed,  or  knowingly  suffered, 
any  act,  matter  or  thing  whatsoever,  whereby  or  by  means  whereof 
the  messuages,  lands  and  hereditaments  hereinbefore^  by  him  grant- 
ed and  demised  or  otherwise  assured  or  intended  so  to  be  or  any 
part  thereof  is,  are,  shall,  can  or  may  be  impeached,  charged,  in- 
cumbered or  prejudicially  afiected  in  title,  estate  or  otherwise  bow* 
soever,  during  the  term  hereby  expressed  or  intended  to  be  granted 
Further  assur-    or  assured.     And  (1)  MOREOVER  that  he  the  said  (Jirst  party)  and 

all  and  every  person  and  persons  claiming  or  to  claim  from,  by,  un- 
der or  in  trust  for  him  shall  and  will  from  time  to  tfane  and  at  all 
times  hereafter  during  the  term  hereby  granted  and  demised  or  in- 
tended so  to  be  upon  every  reasonable  request,  and  at  the  costs  and 
charges  of  the  said  (second  party)  or  his  assigns,  make,  do  and  ex- 
ecute or  cause  to  be  made,  done  and  executed  all  such  further  and 


41106. 


'^'^*  (1)  Here  may  be  added  covenant  that  the  party  has  a  right  to  de- 

mise, and  for  quiet  enjoyment  free  from  incumbrance,  if  required. 
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Other  lawfixl  and  reasonable  acts,  deeds,  conveyances,  assurances 


and  things  for  the  further  and  better  or  more  satisfiM^torily  granting       -^ 

and  demising  the  same  messuages,  Lmds  and  hereditaments  imto 

and  to  or  for  the  use  of  the  said  {second  party)  and  his  assigns, 

tor  and  during  the  residue  which  shall  then  be  to  come  of  the  said 

term  of  .years,  hereinbefore  expressed  to  be  granted  and 

demised  as  aforesaid.    And,  &c.  [Add  similar  covenants  by  the  «e-  Like  covenants 

amd  party  wUh  the  first  party,]    IN  WITNESS,  &c.  ^  '^'^  ^*^* 


*»*  Ad  valorem  duty  on  sum,  if  any,  eiven  for  equality  of  exchange ;  Stamp. 
Meepost,  Vol.  III.  **  Stamp,"  Scked.  verb.  *^  Exchange." 
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No.  CCCXLVII. 


A  Deed  of  Feoffment  by  an  Infant  Heir  in  Gavelkind  (1). 


of  aneettor. 


This  Imdektubs  made  the  day  of  in  the 

year  of  the  reign,  &c.,  and  in  ^he  year  of  our  Lord  18        ,    Bx- 

Fartiec.  TWEEN  {jthe  feoffor)  of,  &c.  of  the  one  part,  and  the  ijeqffee)  of,  &c. 

R«ciua  of  death   of  the  Other  part.     Wheeeas  {the  father)  late  of  in  the 

county  of  Kent  (2)  deceased,  died  seised  in  his  demesne  as  of  fee 
of  the  several  lands  and  hereditaments  hereinafter  particularly  de« 
scribed,  which  upon  his  decease  descended  unto  ,  and  the 

said  {feoffor)^  as  his  sons  and  co-heirs  by  the  custom  of  gavelkind. 
And  whereas  by  the  said  custom,  heirs  in  gavelkind  having  at- 
tained the  age  of  fifteen  years  are  authorized  to  entdr  upon  the  lands 
so  descended  to  them,  and  there  by  delivery  of  seisin  thereof  to  con- 
vey the  same,  as  fuUy  and  effectually  as  if  of  the  age  of  twenty-one 
years  at  the  common  law.  And  whereas  the  said  {fefffor)  is 
above  the  said  age  of  fifteen  years,  that  is  to  say,  of  the  age  of 


Of  custom  au- 
thoriziog  the 
conveyance  by 
feofiinenL 


Infant  at  the  age 
of  15  may  en- 
feoff gavelkind 
lands. 


But  must  be 
seised  of  tha 
lands  in  fee 
simple. 


Lands  in  Kent 
presumed  to  be 
gavellcind. 


(1)  An  infant  holding  lands  in  gavelkind  is  bvthe  customary  laws  of  that 
tenure  considered  as  of  full  age  at  the  age  of  fifteen,  for  the  purpose  of 
disposing  of  them  for  money,  or  other  valuable  considerations;  see 
Robinson's  Treat.  Gav.  193  ;  and,  as  some  have  thought,  although  no 
consideration  appears ;  sise  ib.  9VJ.  But  in  order  to  give  effect  to  his 
conveyance,  it  must  be  by  feoifinent,  and  livery  made  by  the  infimt  in 
person,  and  not  by  attorney. 

It  seems  also  that  the  infant  must  be  seised  of  the  lands  in  fee-simple 
in  possession ;  Vaughan  v.  Holden,  Cro.  Jac.  80.  And  according  to  soine 
he  must  have  takbn  the  lands  by  descent,  and  not  by  will  or  purchase; 
Noy,  40.  Lamb.  627 ;  Bend.  S3,  pi.  52.  But  the  better  opinion  appears 
to  be,  that  this  is  not  material.    See  Rob.  Grav.  217. 

(2)  It  appears  firom  the  stat.  of  18  Hen.  6.  c.  2.  that  nearly  all  the 
land  in  Kent  was  formerly  gavelkind ;  but  since  that  time  a  very  consi- 
derable quantity  has  been  diseavelled  by  different  statutes.  The  pre* 
sumption  of  law,  however,  still  is,  that  all  the  lands  in  that  coun^  are 
gavelkind  until  the  contrary  be  proved ;  2  Sid.  138. 153 ;  3  Keb.  216. 


NO.  CCCXLVII.]  CONVETANCINQ*  493 


nOPPMENT. 


years,  or  thereabouts.    And  whekeas,  &c.  (1) 
Now  this   iNBENtUBE  WITNESSETH^  that  bv  virtuc  and  in  pur-    ^*^f^,f^ 

suance  of  the  said  custom,  and  for  and  in  consideration  (2)  of 

the  sum  of  jP  ,  of  lawful  money  of  the  United  tuJ™  u«t. 

Kingdom  of   Great  Britain    and    Irehmd,    to    the  said  ifeof"  anceofthecus- 
far)  in  hand  well  and  truly  paid  by  the  siud  {feoffee)^  the  receipt  ***"* 
whereof  the  said  {feoffor)  doth  hereby  acknowledge,  and  of  and  from 
the  same  doth  acquit  and  discharge  the  said  {feoffee)  as  well  by  these 
presents  as  by  the  receipt  or  acknowledgment  for  the  same  sum  here- 
upon indorsed,   He  the  said  {feoffor)  Hath  given^  granted,  and  ^«  ^^^  S"»^« 
enfeoffed,  and  by  these  presents   Doth  g^ve,  grant,   enfeoff  and  ^  ^^ 
confirm  unto  the  said  {feoffee)  and  his  heirs.  All  that  the  moiety, 
or  half  part,  [ae  the  case  may  he"]  (the  whole  into  two  equal  moieties, 
or  half  parts,  being  considered  as  divided)  of  him  the  said  {feoffor) 
of  and  in  All,  &c.  or  howsoever  otherwise  the  said  messuages,  lands,  Tbe  parcels. 
tenonents  and  hereditaments,  or  any  of  them  now  are  or  is,  or  here- 
tofore were,  or  was  situated,  tenanted,  called,  known,  described  or 


(1 )  Recite  here  the  reason  of  the  feoffment,  as  to  make  a  partition,  Recital, 
or  the  like. 

(2)  An  infant  being  of  age  (and  consequently  out  of  guardianship)  Payment  of  the 
at  the  age  of  fifteen  vears,  by  the  custom  of  gavelkind,  Lamb.  6245.  it  consideration 
seems  to  follow,  that  he  is  to  be  deemed  of  full  discretion  to  dl  intents  jl^w^^od.^ 
and  purposes,  and  may  therefore  receive  and  give  a  valid  discharge  for 

the  consideration  money ;  for  it  is  expressly  stated  by  Lambard,  that  he 
was  at  fifVeen  ^<  completely  eut  of  guardianship,''  and  mi^ht  at  that  aee 
sell  his  lands  *'  for  money,  or  other  valuable  consideration,"  and  if  he 
can  sell  for  money,  he  may,  according  to  the  opinion  of  Lord  Kenyon, 
when  Master  of  the  Rolls,  as  cited  in  Crewe  v.  Dicken,  4  Ves.  99.  re- 
ceive and  give  a  discharge  for  the  purchase  money,  and  so  is  the  form 
of  the  only  deed  I  have  been  able  to  meet  with  m  the  books,  which, 
after  reciting  *'  Cumque  etiam  secundum  consuetud.  de  Gavelkind  de  tent' 
pore  eujus  contrarium  memoria  hominum  nan  existit  usitaU  et  approbaU 
bene  licet  keredes  Gavelkind,  qui  <Biatem  quindecem  annorum  excesser.  eorum 
terr.  seu  Tenemenia  ad  iHorum  voluntatem  donare  et  vendercy"  goes  on  to 
state  the  payment  of  the  consideration  money  to  the  heir.  **  Sdatis  nunc 
me  pra/at.  L*  B.  atatis  nunc  novem  decern  annorum  el  amplius  secundum 
consuetudinem  pro  et  in  consideratione  sumnuB,  Sfc  legalis,  SfC»  mihiprafat. 
L»  per  J.  H.  ae.  8fc»  bene  etfdeUter  premanibus  persolut.  dedisse  donasse 
et  vendidisse,  S^c.**  See  the  Perfect  Conveyancer,  Part.  If  fol.  190, 
comprising  various  precedents  stated  to  have  been  collected  by  Hendon, 
Noy,  Mason,  and  Fleetwood,  which,  if  correct,  must  be  considered  as  a 
book  of  competent  authority  for  the  point  in  question. 

It  may,  however,  be  proper  to  observe,  that  notwithstanding  this  pri-  Gavelkind  infant 
vilege  of  alienation,'  at  fifteen,  an  infant  in  gavelkind  may  have  his  age  although  15  haa 
and  all  other  privileges  of  an  infant  at  the  common  law ;  1  Roll.  Ab.  144.  ^^  Privileges  of 

G.    ,,         »  »  common  law 


494 


PRECEDENTS  IK 


[[class  IX. 


nOFTlCEMT. 


distinguished,  and  also  of  and  in  all  other  the  several  lands  and 
^  ^mSkhi^   hereditaments,  of  which  he  the  said  ifeqffhr)  is  seised,  or  entitled 

'  in  gavelkind  as  aforesaid,  and  which  so  descended  unto  the  said 

and  {feoffor)  in  gavelkind,  upon  the  decease  of  the  said 
{father)  as  hereinbefore  is  mentioned;  together  with'  all  and  all 
manner  of  rights,  privileges,  appendages,  advantages  and  appurte- 
nances to  the  same  belonging,  or  with  the  same  or  any  part  thereof 
now  or  heretofore  holden,  used,  occupied,  or  enjoyed.  And  all  the 
estate,  right,  title,  interest,  property,  daim  and  demand  whatsoever, 
both  at  law  and  in  equity,  of  him  the  said  (feqffbr)  of,  in,  or  to  the 
To  HOLD  to  the  same  premises,  or  any  of  them.  To  have  and  to  hold  the  said 
^  messuages,  lands,  tenements,  hereditaments,  and  all  and  singular 

other  the  premises  hereinbefore  granted,  enfeoffed,  and  confirmed, 
or  mentioned  or  intended  so  to  be,  with  their  and  every  of  their  ap- 
purtenances, unto  the  said  ifeqffee)y  his  heirs  and  assigns,  to  and  for 
die  use,  behoof  and  benefit  of  him  the  said  ijeoffee),  his  heirs  and 
assigns,  for  ever  (1).     IN  WITNESS,  &c. 


Wamnty  in  a 
feofibient  by  ui 
infrnt  hdr  in 
gayclkmdfToid. 


(1)  No  warranty  can  be  annexed  to  a  feoBPment  made  by  an  iniaDt 
of  gavelkind  lands.  All  customs  which  are  derogatory  from  the  common 
law  must  be  construed  strictly,  and  as  this  custom  reaches  no  further 
than  a  conveyance  by  a  naked  feoffment,  a  warranty  is  not  comprehend- 
ed hi  it,  and  will  therefore  consequently  be  void ;  1  Roll.  Ab.  A68.  H. 
pi.  5. 


StMDpW 


*«*  Same  as  in  other  conveyances. 
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J  Deed  of  Feoffm&iU  by  a  Termor,  for  the  purpos0  of  acquiring 

the  Fee  (1). 


This  Indenture  of  parts,  made  the  day  of  Feofime&t. 

,  in  the  year  of  the  reign,  &c.  and  in  the  year 


(n  A  feolFcnent  may  be  defined  to  be  a  conveyance  of  corporeal 
hereaitaments  from  one  person  or  body  corporate  to  another^  by  deli- 
very of  possession,  which  may  be  either  upon  or  in  view  of  the  heredi* 
laments  so  conveyed,  and  the  ceremony  of  performing  this  is  usually 
called  livery  of  seisin. 

A  feoffment  is  the  oldest  and  most  efficacious  conveyance  provided 
by  the  common  law  for  the  assurance  of  land ;  and  although  not  now 
very  often  had  recourse  to,  is  by  no  means  an  obsolete  conveyance,  and 
may  be  used  with  advantage  ia  most  cases  where  the  actual  seisin  of  the 
land  is  proper  to  be  given,  either  for  divesting  any  prior  wrongful  es- 
tate acquired  by  a  disseisor  or  others,  or  for  the  purpose  of  giving  effect 
to  some  subsequent  assurance,  which  requires  the  seisin  to  be  in  the 
grantor ;  the  operation  of  a  feoffment  being  to  clear  all  disseisins,  intru- 
sions and  other  wrongful  and  defeasible  estates,  where  the  entry  of  the 
feoffor  is  lawftil,  (which  cannot  be  done  even  by  fine  or  recovery,  Co. 
Lit.  9.  a.;  Smith  dem.  Dormer  v.  Packhurst,  S  Atk.  1S50  and  to  vest 
the  freehold  in  the  feoffee,  and  is  the  only  conveyance  by  which  a  te- 
nant for  years,  by  elegit,  statute  merchant  or  staple,  or  a  copyholder 
can  create  an  estate  of  freehold  by  disseisin,  Co.  Lit.  4?9-  a. ;  2  Inst. 
41 S.  for  if  a  tenant  for  years,  &c.  levy  a  fine  without  having  previously 
created  a  fee  by  disseisin,  it  may  be  avoided  by  pleading  ;9ar^f«^nw 
nihil  kabuerunt;  Hunt  v.  Bourne,  1  Salk.  339 ;  Carter  v.  Barnardiston, 
1  P.  Wms.  519 ;  Smith  dem.  Dormer  v.  Packhurst,  3  Atk.  135  Whereas 
if  a  feoffment  with  livery  of  seisin  be  made  previously  to  the  fine,  the 
feoffee  after  five  years'  non-claim  by  the  reversioner,  (he  bein^  under  no 
disability,)  will  have  an  indefeasible  title  to  the  fee-simple,  Shield  v.  At- 


496 


PRECEDENTS  IN 


[clam  IX. 


raOFFMftRV. 

By  2>mior. 

Parties. 

WITNESS. 
The  feoflbr 

grants. 


of  our  Lord  18  ,  Between  {the  feoffor)  of,  &c.  of  the  one  part, 
and  {the  feoffee)  of,  &c.  of  the  other  part,  Witnesseth,  that  for 
the  purpose  of  vesting  the  freehold  of  the  hereditaments  and  pre- 


kiDs,  3  Atk.  562,  as  the  livery  will  create  an  estate  of  freehold  bj 
disseisin,  and  the  freehold  thus  created  will  be  sufficient  to  support 
the  fine  levied  upon  it.  It  is  to  be  observed,  however,  that  a  feosment 
caa  be  made  only  of  land  or  other  corporeal  hereditaments,  as  these 
alone  are  capable  of  delivery  'of  possession.  The  case  supposed  in  the 
text  is  that  of  a  mortgagee  for  years,  in  possession  under  a  decree  of 
foreclosure,  who  on  acpount  of  the  length  of  time  elapsed,  is  unable  to 
ifiscover  the  reversioner,  and  is  therefore  desirous  of  acquiring  the  free- 
hold and  inheritance,  by  the  means  above  stated,  and  which  is  almost 
the  only  case  in  which  the  fee  can  be  acquired  by  the  termor ;  for  if  a 
tenant  at  will,  copyholder,  or  lessee  for  years,  make  a  feoffment,  and  levy 
a  fine,  it  will,  by  reason  of  the  privity  that  subsists  between  him  and 
the  owner  of  the  inheritance,  be  considered  fraudulent ;  Fermer*s  Ca. 
3  Co«  77  ;  Shield  v.  Atkins,  3  Atk.  562 ;  Smith  dem.  Dormer  v.  Pack- 
hurst,  ib.  Ul ;  Whaley  v.  Tancred,  1  Vent.  241 ;  Sir  T.  Raym.  219, 
S.  C. 

*  Since  the  above  note  was  written  by  the  former  editor,  the  doctrine 
referred  to  has  been  in  some  degree  qualified  by  recent  opinions ;  but 
without  entering  into  a  discussion  of  the  question,  which  on  account 
of  the  little  probability  of  a  case  of  this  kind  frequently  occurringp 
and  of  its  importance  when  it  does  occur  being  such  that  an  attempt  to 
acquire  the  fee  by  the  means  proposed  should  never  be  made  but  under 
the  sanction  of  a  professional  opinion  taken  upon  the  actual  circum- 
stances of  the  case,  I  shall  merely  present  the  student  with  some  re- 
marks on  the  point,  by  made  two  of  our  most  modem  and  learned 
writers. 

*<  It  is  fit  to  guard  the  profession  against  the  practice  of  termors  for 
years  making  feoffments  to  gain  the  freehold  though  they  first  assign 
their  terms  to  a  trustee  with  a  view  to  protect  agHinstJorfiiture  and  to 
attend  the  inheritance.  A  late  decision  of  the  Courtof  King's  Bench, 
(Hilary  Term,  1817)  on  a  motion  for  a  new  trial  treated  the  term^  as 
Jbrfcited»  There  was  abundance  of  principle  and  even  of  decision  to 
lead  to  that  conclusion.  In  the  first  place  it  is  a  fraud  on  the  part  of 
the  termor  to  attempt  to  |;ain  the  freehold.  Secondly,  The  admission 
by  the  assignee  of  a  title  in  the  feoffee  to  the  reversion  is  an  attommeiU 
to  a  stranger ;  and  by  the  rules  of  the  common  law  attornment  by  a  ter- 
mor to  a  stranger  is  an  abandonment  o£  the  tenancy,  a  destruction  of 
the  privity  between  the  termor  and  the  reversioner,  and  a  forfeiture  of 
the  term."  Prest.  Conv.  p.  xxxii;  and  see  Throgmorton  v.  Whelpdale, 
B.  R.  Hii.  9  Geo.  3.  B.  N.  P.  96 ;  Doe  ex  dem.  Foster  v.  WiUiams, 
Cowp*  621  ;  Peake  196;  Espinasse  462,  per  Lord  Redesdale,  in  Ho- 
venden  v.  Lord  Annesley,  2  Schoales  and  Lefrey,  p.  625;  also  Kdly 
v.  Power,  2  Ball  and  Beat.  245 ;  Cholmondeley  v.  Clinton,  2  Mer.  238. 
''It  is  a  common  practice  (a  practice  to  be  now  carefully  avoid- 
ed) for  a  termor  whoi  wishes  to  licquire  the  freehold  to  make  a  feoff- 
ment and  then  levy  a  fine ;  first  assigning  the  l^rm  to  attend  the  in- 
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WKOrfMKHTs 


mises  herdnafier  described  in  the  said  {feoffee)  to  the  uses  herein- 
after expressed.  He  the  said  (feoffor)^  Hath  given,  granted  ^  T^^'^- 
and  enfeoflSsd,  and  by  these  presents  Doth  give,  grant,  enfeoff 
and  confirm  unto  the  said  {feoffee)  and  his  heirs,  All,  &c.  or  ^ 
howsoever  otherwise,  the  said,  messuages,  lands,  tenements,  he- 
ditaments  and  premises,  or  any  or  either  of  them  now  are,  or  is,  or 
heretofore  have  been  situated,  tenanted,  called,  known,  described  or 
distinguished ;  together  with  all  houses  (1),  outhouses,  buildings, 
bams,  stables,  coach-houses,  dovehouses,  yards,  cellars,  vaults, 
areas,  benefit  and  advantage  of  ancient  and  other  lights,  .ways, 
paths,  passages,  gardens,  orchards,  land  covered  with  water,  wa- 
tercourses,  rivers,  streams,  springs,  timber  and  other  trees,  woods. 


heritance.  It  seems  better  that  a  stranger  should  enter  and  make  the 
feoffbent,  and  that  the  term  being  restored  by  entry ^  the  termor 
should  make  an  assignment  to  attend  the  inheritance,  and  afterwards 
accept  a  conveyance  of  the  inheritance;  and  even  then  it  may  be 
doubted  whether  the  termor  does  not  by  his  re-entry  regain  the  seisin  to 
hb  reversioner ;  also,  whether,  by  acceding  to  the  arrangement,  he  does 
not  forfeit  the  term.  But  if  a  disseisin  turn  the  right  of  the  reversioner 
into  a  ri^ht  of  action,  then  the  re-entry  of  the  termor  will  not  revive 
the  seism  of  the  former  owner.  The  general  rule  is,  that  the  posses-  * 
non  of  the  termor  is,  in  effect,  the  seisin  of  the  owner  of  the  reversion/' 
Watkins,  Principles  by  Preston,  p.  216. 
"  A  termor  may  earn  the  fee  by  the  following  means.    In  the  first 

1)lace  the  term  should  be  assigned  to  a  trustee,  then  a  feoffment  of  the 
aods  should  be  executed ;  and  after  the  feoffment,  the  trustee  to  whom 
the  term  is  assigned,  should  declare  that  he  will  stand  possessed  of  the 
lands  during  the  term,  in  trust  to  attend  the  inheritance  according  to  the 
uses  created  by  the  feoffment  This  mode  will  give  the  purchaser  a 
good  title  against  all  persons  except  the  lessor  or  reversioner ;  and  as 
he  can  claim  no  title  till  the  expiration  of  the  term,  the  title  will  be  sub- 
stantially good  against  all  the  world,  if  the  term  be  a  long  one.  At  the 
same  time  it  is  evident  that  there  are  certain  privileges  attached  to  a 
freehold  estate,  which  could  not  be  claimed  by  the  purchaser  in  deroga- 
tion of  the  rights  of  the  reversioner.  Indeed  this  mode  of  making  a 
title  should  only  be  resorted  to  where  it  is  not  known  who  is  the  lessor 
or  reversioner.  See  Saunders  v.  Lord  Annesley,  2  Scho.  and  Lef.  73. 
There  would  be  no  difficulty  in  holding  such  a  feoffment  void,  as  fraudu- 
dulent ;  but  it  would  be  quite  impossible  to  hold  it  a  forfeiture  of  the 
term  in  the  trustee/'  Sugd.  Vend,  and  Pur.  p.  261,  n.  (1),  6th 
Edition. 

(I)  A  particular  description  of  the  premises  of  which  it  is  intended  PvceU. 
to  levy  a  nne,  should  be  inserted  here,  describing  tliem  by  their  ancient 
and  present  uame^  situation,  boundary,  &c. 
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PRECEDENTS  IN 


{^CLASS  IX. 


TEornttsr, 


By  Termor, 


To  hold  to  the 
feoffee  to  the 
lueofthefeofibr. 


To  the  intent 
that  he  may  be 
cnabksd  to  levy 
a  fine. 


Declaration  of 
uaes  of  fine. 


underwoods,  and  the  ground  and  soil  thereof,  and  all  and  all  man- 
ner of  other  rights,  privileges,  advantages  and  appurtenances  to  the 
same  premises  belonging,  or  with  the  same,  or  any  of  them  now  or 
heretofore  holden,  used,  occupied  or  enjoyed  (1) ;  and  all  the  es- 
tate, right,  title,  interest,  property,  claim  and  demand  whatsoever, 
both  at  law  and  in  equity  of  him  the  said  {fenffbr)^  of,  in,  or  to 
the  same  premises  or  any   of  them.     To   have   axd   to   hold 
the  said  messuages,*  lands,  tenements,  hereditaments  and   all  and 
singular  other  the  premises  hereinbefore  granted,    enfeoffed  and 
confirmed,  or  mentioned  or  intended  so  to  be,  with  their  and  every 
of  their  appurtenances,  unto  the  said  {feoffee)^  his  heirs  and  as- 
signs, but  to  the  use  of  him  the  said  (feoffee)^  his  heirs  and  as- 
signs, for  ever ;  to  and  for  the  end,  intent  and  purpose,  that  he  the 
said  {feoffor)^  his  heirs  or  assigns,  may  acquire  an  absolute  sasin 
for  an  estate  of  freehold  in  the  said  premises,  and  be  thereby  en- 
abled to  levy  one  or  more  fine  or  fines  9ur  cognizance  de  drmt  come 
ceo,  4*6*.  as  of  term  now  next  ensuing  or  any  subsequent  term,  with 
proclamations  to  be  thereupon  had  in  pursuance  of  the  statute  in  sudi 
case  provided  (2)  of  the  same  premises,  to  the  use  of  himself  and  his 
heirs  for  ever.     And  it  is  hereby  declared  and  agreed,  that  the  said 
fine  or  fines  so  to  be  acknowledged  and  levied  of  the  said  mes- 
suages, lands,  tenements  and  hereditaments,  as  hereinbefore  is  men- 
tioned, shall  be  and  enure,  and  shall  at  all  times,  and  from  time 
to  time  be  construed,  deemed  and  taken  to  be  and  enure,  and  the 
person  or  persons  to  whom  the  said  fine  or  fines,  and  other  as- 
surances respectively  shall  or  may  be  levied,  made  and  executed, 
shall  stand  and  be  seised  as   to  all  and  singular  the  messuages, 
lands,  tenements  and  hereditaments  by  these  presents  granted  and 
enfeoffed,  or  otherwise  assured,  or  expressed  or  intended  so  to  be, 


''RcTereionand       (1)  The  words  *' and  the  reversion  and  reversions,  remainder  and 
rerertions."        remainders/*  &c.  are  generally  inserted  in  deeds  of  feoffment,  as  in  the 

conveyance  by  release ;  but  this  seems  to  be  a  mere  inadvertency,  owing 
to  a  want  of  discriitiination  between  the  two  assurances.  By  the  rem- 
sion  in  the  release  is  meant  that  which  is  expectant  upon  the  determina- 
tion of  the  previous  estate  or  lease  for  a  year;  but  there  can  be  no  such 
reversion  in  a  deed  of  feoffment  which  transfers, the  whole  of  thefeo&rs 
interest. 
Fine  must  be  (2)  Care  must  be  taken  that  the  fine  be  levied  of  a  term  subsequent 

levied  of  a  term    to  the  livery,  in  order  that  the  termor  may  have  the  freehold  in  hio 
subsequent  to      fQf  (he  fine  to  Operate  upon  at  the  time  of  its  being  levied. 

the  livery.  *  *  , 


1 
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unto  and  to  and  for  the  use  and  behoof  of  the  said  (feoffbr)  (1), 

his  heirs  and  assigns  for  ever  (2).     IN  WITNESS,  &c.  By  Termor. 


rxorncBKT. 


(1)  If  the  feoffor  be  married,  and  wish  that  the  estate  which  it  is  Limiution  to 
intended  to  acquire  by  the  fine  should  be  limited  to  a  trustee  to  pre-  prevent  dower, 
▼ent  dower,  insert  here  the  limitation  given  antef  p.  478,  n.  (1). 

(2)  No  warranty  will  of  course  be  requisite  in  the  present,  as  in  other  Warrwityiiotre* 
cases  of  feoffment,  the  intent  being  not  to  give  a  title  to  the  feoffee,  but  <1«">*«  *»  ^ff- 
to  vest  the  seisin  in  him  only  for  the  purpose  of  its  being  transferred  to  Sre'idriiL^  '** 
the  feoffor  himself  by  the  statute  of  uses,  and  as  the  feoffee  is  in  this 

instance  merely  a  trustee  for  him,  the  insertion  of  a  warranty  would  have 
the  effect  of  making  the  feoffor  warrant  the  estate  to  himself. 


%*  In  order  to  give  effect  to  a  deed  of  feoffment,  actual  possession  Practical  re- 
of  the  land  must  be  delivered  by  the  feoffor,  and  taken  by  the  feoffee,  ^*>^s* . 
either  personally  or  by  attorney,  in  the  presence  of  witnesses ;  for  by  the  be'SvOT^aiid'"** 
old  common  law,  and  before  the  use  of  written  evidence,  the  actual  taken  either 
delivery  of  possession  by  the  one  party  to  the  other  was  absolutely  ne-  penonaUy  or  by 
cessary  to  give  the  lord  notice  of  the  change  of  tenancy ;  and  the  «ttomey  to  ptr- 
statute  of  frauds,  requiring  all  conveyances,  &c.  affecting  land  to  be  in  fect»f«>fifinent. 
writing,  has  not  altered  the  mode  of  transfer  required  before  that  act, 
but  only  aided  the  proof  of  its  having  been  done,  by  requiring  it  to  be 
in  writing. 

This  delivery  of  possession  may  be  by  any  mode  which  indicates  a  How  to  be  given 
symbolical  debvery  of  the  thing  itself,  the  usual  mode  of  doing  which  is  ^^  taken« 
by  the  feoffor  taking  hold  of  the  key  of  the  door,  (if  the  feoffment  be 
of  a  house,  the  door  beine  the  extreme  and  principal  part  of  the  thing 
delivered,)  and  if  of  land  a  piece  of  the  clod  or  soil,  in  the  pre- 
sence  of  any  indefinite  number  of  witnesses,  saying  to  the  following 
purport: 

**  I  hereby  deliver  unto  {the  feoffee)  named  in  this  indenture,  the 

hereditameuts  therein  comprised,  to  the  use  of  him  and  his  heirs, 

{or  to,  for  and  upon  the  uses,  trusts,  intents  and  purposes  in  the  said 

indenture  expressed]  in  pursuance  and  according  to  the  true  intent 

and  meaning  of  the  same  indenture.^ 

It  will  then  be  proper  that  a  memorandum  of  such  livery  having  been 
made  should  be  indorsed  on  the  feoffment,  the  form  of  which  may  be  as 
follows : 

Memorandwrn  of  Livery  of  Seisiti.  I 

^'  Memorandum,  That  on  the  day  and  year  first  within  written 
peaceable  and  quiet  possession  and  full  seisin  of  the  within 
mentioned  messuages,  lands,  tenements  and  hereditaments 
were  openly  had  and  taken  by  the  within  named  (feoffor)^  and 
by  him  delivered  to  the  within  named  {feoffee),,  to  hold  the 
same  to  the  said  {feoffee)  and  his  heirs,  to  the  use  of  him  and  his 
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PR£CED£NTS   IN 


[class  IX. 


nornuEVT. 


JB^  Termor. 


irfeoffinent 
cootain  letter  of 
attorney,  addU 
tional  ftamp  re- 
^liflte. 


heirs  for  ever,  [or  to,  upon  and  for  the  uses,  trusts,  intents  and 

purposes  in  the  said  indenture  expressed]  according  to  the 

purport  and  true  intent  and  meaning  of  the  within  written 

indenture,  in  the  presence  of  us  whose  names  are  hereunto 

subscribed.'*^ 

By  the  55  Geo.  8.  cap.  184.  a  feoffment  of  lands  or  other  heredi- 
tamentSy  if  not  otherwise  charged  as  a  purchase-deed,  &c«  and  not  con- 
taining 2160  words,  requires  a  deed  stamp  only  of  £l  15s.;  but  if  it 
contam  any  letter  or  letters  of  attorney  to  deliver  or  receiye  seisin, 
then  a  further  duty  of  £l  15s. ;  see  post.  Vol.  III.  **  Stamp,"  Sckd 
verb.  "  Feoffment." 
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yimt. 


Come  ceo. 


No.  CCCXLIX. 

A  Fine  (1)  sur  cognisance  de  droit  come  ceo,  ^c, 
Variatiofu  where  it  is  levied  by  a  man  and  his  wife.  Where  there 
are  several  cognizors.    Where  there  are  several  cognisees. 


PRiECIPS. 

Yorkshire  \CouujLyir>    John  Stiles^   Esquire,  (the    defarceaniy 
To  wit,   }  or  cognixor)  that  justly  and  without  delay,  he  per- 


(1 )  The  word  **  fine",  in  its  legal  acceptation,  signifies  a  final  agree-  '^«  n<^tiu«  of  a 
ment  upon  record  made  with  the  king's  licence,  for  settling  and  ending  ^"^ 
all  controversies  relative  to  lands,  and  acknowledged  by  the  parties  to 
the  same,  upon  a  writ  of  covenilnt,  or  other  original  writ,  before  the 
justices  of  the  Court  of  Common  Pleas,  or  other  person  specially  au* 
thorized  for  that  purpose  under  a  writ  of  dedimus  potestateoL 

Fines  were  onsinally  really  amicable  compositions  of  suits  actually 
commenced,  but  for  several  centuries  past  have  been  merdy  fictitious 
proceedings,  in  order  to  transfer  or  sectire  real  property  by  a  mode 
more  efficacious  than  ordinary  conteyuices.    Co.  Lit.  121.  n.  (1). 

There  are  Bye  ©arts  of  every  fine.  First,  the  original  writ  of  covenant,  ^"**  ^^  , 
or  praecipe,  whicn  is  a  writ  issuing  out  of  the  Court  of  Chancery,  at 
the  instance  of  the  plaintiff,  or  person  to  whom  the  fine  is  intended  to 
be  levied,  directed  to  the  sberifi^  of  the  county  where  the  lands  lie,  to 
command  the  defendant,  or  person  levying  the  fine,  to  perf(Nrm  the  sup- 
posed agreement  between  them ;  Secondly,  the  licence,  or  leave  from 
the  king  for  the  parties  to  compromise  the  suit ;  Thirdly,  the  concord 
or  agreement  made  by  virtue  of  that  licence,  whereby  the  lands  in  dis- 
pute are  acknowledged  b^  the  defendant  or  deforceant,  as  he  is  called, 
to  be  the  right  of  the  plaintiff;  Fourthly,  the  note  of  the  fine,  which  is  • 
an  abstract  of  the  original  writ,  and  the  concord;  and  Fifthly,  the  foot 
or  chirograph,  which  includes  the  time  and  place,  and  before  whom  the 
concord  was  made;  of  this  two  parts  are  made,  whidi  from  their  beinff 
indented,  are  called  the  indentures,  and  beins  delivered  to  the  plainti^ 
form  part  of  his  title  deeds.  If  the  fine  be  levied  with  proclamations, 
which  in  some  cases  as  hereinafter  mentioned  is  necessary  for  its  in- 
tended operation,  a  certificate  of  its  having  been  proclaimed  is  indorsed 
on  one  part  of  the  indentures.  But  this  indorsement  is  not  alone  suffi- 
cient evidence  of  their  having  been  made.  Doe  dem.  Hatch  v.  Bluck, 
2  Maul.  170. 

There  are  four  different  kinds  of  fines  treated  of  in  the  books ;  namely, 
a  fine  sur  cognizance  de  droit  come  ceo  que  il  ad  de  son  done,  a  fine 
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[class  IX. 


ftvi* 


Come  CM, 


By  whom  fines 
may  be  levied. 


Number  of 


Estate  of  free- 
hold must  be  in 
cognixor,  or 
cognizee. 


Man  and  wife. 


Sereral  cofni- 
zera. 


fonn  to  Richard  Baker,  gentlemen^  (1)  the  plaintiff  or  cogfA- 


8ur  concessit,  il  fine  sur  cosnisance  de  droit  tantum,  and  a  fine  sur 
done  grant  et  render.  The  tnree  first  are  in  general  use,  and  the  fonn 
of  each  will  be  found  in  the  text,  but  the  fourt|^  is  now  nearly  obsolete, 
a  fine  of  this  description  not  appearing  to  have  been  passed  for  many  years. 
A  fine  may  be  levied  by  any  person,  with  the  exception  ct  the 
king,  against  whom  a  writ  of  covenant  cannot  be  brought,  and  aggre- 
gate  corporations,  who  cannot  appear  otherwise  than  by  attorney,  Co. 
Read.  7.  sed  vide  contra  1  Leon.  184.  Persons  attainted  of  treason  or 
felony  may  levy  fines  to  bind  themselves  and  their  heirs,  but  not  the 
king  or  lofd;  Shep.  Touch.  7  West.  Symb.  IS.  So  may  persons  out- 
lawed in  personal  actions ;  and  a  fine  by  an  alien  friend  will  be  good 
against  all  peitons  except  the  king,  and  against  him  until  office  be 
found ;  Cruttenden  v.  Bourbell,  1  Taunt.  145.  A  fine,  however,  ought 
not  to  be  levied  by  infants,  idiots,  or  married  women  without  the  con- 
currence of  their  husbands,  but  if  one  be  levied,  it  will  be  good,  for 
the  law  will  suppose  that  the  infant  was  of  age,  and  will  not  presume 
that  the  judge  would  take  it  up  on  any  other  terms.  Hearle  v.  Green- 
bank,  3  Atk.  71 1 ;  but  an  infant  may  during  his  minority  rererae  a  fine 
levied  bv  him  during  his  infancy,  12  Co.  122 ;  2  Roll.  Ab.  1.5 ;  Acher- 
ley  V.  Vernon ;  Willes  160 ;  and  the  husband  may,  during  the  cover- 
tures avoid  any  fine  levied  by  his  wife  without  his  concurrence.  Ca 
Lit.  46 ;  Ex  parte  Abney,  1  Taunt  S7 ;  while  a  fine  if  permitted  to  be 
levied  by  an  idiot,  Mansfield's  Ca.  12  Co.  12S,  or  by  persons  who  are 
bom  deaf,  dumb,  and  blind,  will  be  binding  upon  them  and  their  heirs; 
and  there  are  no  legal  means  of  avoiding  it.  In  order  however,  to  guard 
against  the  impositions  which  were  daily  practised,  there  is  a  role  of 
court,  Hilary  Term^  17  Geo.  2,  which  requires  the  affidavit  of  one  of 
the  commissioners,  before  whom  the  fine  is  acknowledged,  that  the  par- 
ties are  of  full  age,  and  of  competent  understanding. 

Any  number  of  persons  having  separate  interests  in  one  tenement,  of 
whatever  value,  may  concur  to  pass  their  interests  to  any  nunober  of 
purchasers  by  one  fine,  5  Taunt.  265 ;  but  several  proprietors  of  dif- 
ferent lands  cannot  regularly  pass  their  estates  by  one  fine,  although 
situated  in  one  county.  Where,  however,  the  lands  are  under  the  value 
of  £200,  and  an  aflidavit  is  made  to  Uiat  effect,  the  Court  will,  to  save 
expence,  allow  them  to  join  in  the  same  fine,  ib.  and  see  Wils.  47; 
1  Cru.  S2. 

If  the  fine  be  levied  for  the  purpose  of  operating  as  a  bar  by  non- 
claim,  it  is  necessary  that  an  estate  of  freehold,  either  riffhtfiilljr  or  by 
disseisin,^  should  be  vested  in  one  of  the  parties;  but  whether  it  be  in 
the  coenizor  or  cognizee,  is  immaterial ;  however,  between  the  parties 
themselves,  and  also  privies,  such  as  heirs  or  is%ue  in  tail,  a  fine  levied 
by  the^  ancestor,  will  be  good,  although  there  were  no  estate  of  free- 
hold either  in  him  or  the  cognizee. 

( 1 )  If  the  fine  be  levied  by  a  man  and  his  wife,  say, 

"  Command  John  Stiles,  Esquire,  and  Mary  his  wife,   that 

justly  and  without  delay,  they  perform,  &c. 

If  by  several  cognizors,  say, 

^^  Command  John  Stiles,  Esquire,  Thomas  Wilson,  gent,  and 
William  Hammond,  gent,  that  justly,  &c. 


riNx. 
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zeCf  (1)  the  covenant  made  between  them  of  (2)  the  honour  (3)  of  ^ 

,  with  the  appurtenances,  the  castle  of  ,  with       Ctnneceo, 

the  appurtenances,  the  forest  (4)  of  ,  with  the  appurte- 


(1 )  A1]  persons  who  may  be  grantees  in  a  deed  may  be  cognizees  in  All  persons  may 
a  fine,  as  may  the  king,  infants,  married  women,  persons  attainted^  becognizees. 
and  corporations,  whether  aggregate  or  sole. 

If  tliere  be  several  cognizees,  say,  Several  cognU 

"  To  Richard  Baker ^  gent,  and  James  Nokes,  gent,  '*^ 

(2)  In  placing  the  parcels  in  a  writ  of  covenant,  the  following  rules  "RiiieB  to  be  ob- 
must  be  observed:  First,  To  pla^e  the  more  worthy  things  before  »er^«i  in  placing 
the  less  worthy,  as  an  honour  before  a  castle,  a  castle  before  a  manor,  ^®*P*"® 

a  manor  before  a  messuage,  a  messuage  before  land,  &c.  Secondly, 
Things  general  before  things  special,  as  land  generally,  before  meadow 
or  pasture  land.  Thirdly,  Whole  things  before  their  parts,  as  an  entire 
manor  before  the  moiety  of  a  manor.  Fourthly,  Things  excepted  must 
follow  the  things  out  of  which  they  are  excepted ;  and,  if  there  be  se- 
veral parcels  in  one  writ,  that  parcel  out  of  which  the  exception  is  to  be 
made  must  be  placed  last* 

For  the  purpose  of  explaining  more  fully  to  the  practitioner  the  order 
in  which  the  several  parcels  should  follow  each  other  in  a  writ  of  cove* 
nant,  the  form  above  given  has  been  so  framed  as  to  comprise  almost 
every  description  of  property  of  which  a  fine  may  be  levied,  and  at  the 
same  time  each  has  been  placed  in  its  proper  situation;  in  drawing 
from  this  precedent,  therefore,  such  particulars  only  are  to  be  omitted, 
as  from  the  circumstances  of  each  case  may  be  irrelevant. 
''  (3)  An  honour  is  the  superior  seigniory  on  which,  other  inferior  lord-  Honour, 
ships  or  manors  depend,  by  the  performance  of  some  services  to  those 
who  are  lords  of  them.  Before  the  statute  of  18  £d.  I.  the  greater 
barons  who  held  a  large  extent  of  lands  under  the  crown,  frequently 
granted  out  smaller  manors  to  inferior  persons,  to  be  holden  of  them- 
selves in  the  same  manner  as  their  own.  lands  were  holden.  These 
manors  still  continue  to  be  holden  of  a  superior  lord,  who  is  usually 
stiled  the  lord  paramount,  and  his  seigniory  an  honour. 

An  honour,  however,  being  a  manor,  although  a  superior  one,  will 
still  pass  under  that  name,  as  will  also  a  castle  and  a  hundred,  although 
each  may  be  demanded  by  its  appropriate  name.  ' 

(4)  A  forest  is  a  certam  territory,  or  circuit  of  woody  grounds  and  Forest 
pastures,  filled  with  beasts  of  chase,  under  the  king's  protection,  for 
his  royal  recreation,  with  particular  laws,  privileges,  courts,  and  offices 
belonging  to  it;  and  as  parks  are  inclosed  with  walls  and  pales,  so 
forests  are  inclosed  by  metes  and  bounds,  as  rivers,  highways,  hills,  &c» 
which  are  an  inclosure  in  law,  and  without  which  there  cannot  be  i 
forest ;  tliese  are  known  eitlier  by  matter  of  record  or  prescription,  ana 
may  be  ascertained  by  commission  from  the  Lord  Chancellor.  4  Inst. 
81  ?•  A  forest  strictly  tliken  cannot  be  in  the  hands  of  any  but  the  king, 
for  no  one  but  the  king  has  power  to  grant  commission  to  any  person 
to  be  a  justice  in  the  Eyre  of  the  Forest;  but  if  the  king  grant  a  forest 
to  a  subject,  and  also  grant  that  upon  request  made  in  Chancery,  he 
and  his  heirs  shall  have  justices  of  the  forest,  then  the  subject  hath  a 
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nances,  the  chase  (1)  of  ,  with  the  appurtenances,  tlie 

park  (2)  of  ,  with  the  appurtenances,   the  hundred  of 

,  with  the  appurtenances,  the  manor  (3)  of  i 

with  the  appurtenances,  three  messuages  (4),  three  cottages,  one 
shop,  one  ceUar,  two  tofts  (6),  five  bams,  one  windmill  (6),  one 
water-mill,  two  dove^houses,  two  gardens,  three  curtilages  {% 
five   orchards,   one    hundred    acres   of   land  (8)9   one    hundred 


Cbif& 


Fktk. 


Manor. 


Mettuage. 


Toft. 
MSL 

Curtilage. 

The  number  of 
acres,  &e.  d^- 
nandcd  should 
exceed  the  ac- 
tual quantity. 


forest  in  law.  Co.  Lit.  233.  a.  4?  Inst.  314.  Case  of  Leicester  forest, 
Cro.  Jac.  155 ;  without  this  especial  grant,  the  forest  would  lose  iti 
name,  and  become  a  chase. 

(1 )  A  chase  is  of  a  middle  nature,  between  a  forest  and  a  park;  it 
is  not  endowed  with  so  many  liberties  as  a  forest,  as  it  has  not  courts  of 
justice  attached  to  it,  and  it  may  be  in  the  hands  of  a  subjectp  which  a 
forest  we  have  seen  cannot.  It  differs  from  a  park,  in  not  being  in- 
closed, and  is  usually  of  a  much  larger  compass,  extending  not  onlj 
over  a  man's  own  grounds,  but  also  over  those  of  others ;  bemg  indeed 
the  liberty  of  keepmg  and  hunting  beasts  of  chase,  or  royal  game  there, 
protected  even  from  the  owner  of  the  land;  and  see  Rivers  v.  Pratt, 
3  Moor.  582. 1  Brod.  and  B.  265.  S.  C  A  chase,  like  a  park,  cannot 
be  made  without  a  licence  from  the  king,  under  the  broad  seal, 

(2)  A  park,  in  its  legal  si^ification,  is  a  quantity  of  ground,  in- 
closed either  by  a  wall,  or  pahng,  for  the  keepmg  of  beasts  of  cbaie. 
It  is  not,  as  Blackstone  observes,  every  field  or  common,  which  a 
gentleman  chooses  to  inclose,  and  stock  with  a  herd  of  deer,  that  con- 
stitutes a  legal  park,  and  is  to  be  demanded  by  that  name  in  a  writ  of 
covenant ;  but  the  king's  grant,  or  at  least  immemorial  prescription  b 
necessanr  to  make  it  so.    2  Inst.  199.    1 1  Co.  86. 

(3)  A  manor  may  be  demanded  by  its  proper  name,  without  men- 
iionin^  the  town  in  which  it  lies,  although  it  is  usual  to  do  so ;  but  if  it 
extend  into  several  towns,  and  the  name  of  one  be  omitted,  no  part  of 
the  manor  in  that  town  will  pass. 

(4)  A  messuage  is  a  dwelling-house,  with  a  small  quantity  of  land 
adjoining.  By  this  name  a  chapd  or  hospital,  a  curtilage,  a  garden,  an 
orchard,  a  dove-house,  a  shop,  a  mill,  a  cottage,  a  toft  or  chamber, 
a  cellar,  &c.  will  pass,  although  each  may  be  demanded  by  its  proper 
name* 

(5)  A  toft  is  the  site  or  place  where  a  messuage  formerly  stood, 
which,  havine  been  decayed  or  burnt  down,  hath  not  been  re*built 

(6)  A  miU  may  be  demanded  by  that  name  alone,  without  specif* 
ing  whether  it  be  a  windmill  or  watermill,  though  the  latter  is  more 
usual. 

(7)  A  curtilage  is  a  vacant  space,  or  plot  of  ground,  lying  adjacent 
to  a  messuage. 

(8)  It  may  surprise  the  youne  practitioner  to  find  an  enumeradon 
of  so  great  a  number  of  acres  of  land,  &c.  in  the  praecipe  of  a  fine,  be- 


yond what,  by  the  description  of  parcels  in  the  declaration  of  uses,  ap- 
pear, in  fact,  to  be  the  actual  subject  of  the  assurance,  but  the  reason 
of  this  is,  that  as  no  greater  quantity  will  pass  by  the  fine  than  is  ex- 
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acres  (!)  of  meadow^  one  htiodr6d  acres  of  pasture,  forij  acres  of  . 
wood,  forty  acres  of  fturae  and  heath,  one  hundred  acres  of  moor.  Come  c&o. 
one  hundred  acres  of  fresh  marsh,  one  hundred  acres  of  salt  marsh, 
one  hundred  acres  of  rush  land,  fifty  acres  of  broom,  one  hundred 
acres  of  land  covered  with  water  (2) ;  All  mines,  quarries  of  stone, 
and  other  minerals ;  an  annual  rent  of  ten  pounds ;  common  of  pas- 
ture for  all  manner  of  cattle,  common  of  turbary,  common  of  estovers, 
liberty  of  foldage  and  of  a  sheep-walk,  free  warren^  free  fishery  in 
the  waters  of  .       ,  a  boilery  of  salt  water,  a  passage  over  the 

liver  ,  one  wharf,  one  quay,  two  fairs,  with  the  appur- 

tenances, two  markets,  with  the  appurtenances,  court  leet,  court 
baron,  view  of  firank-pledge,  with  the  appurtenances,  goods  and  chat* 
teis  waived,  estrays,  deodands,  goods  and  chattels  of  fclons,  ftigi-* 
tives,  outlaws,  and  persons  attainted,  felons  of  themselves,  treasure 
trove,  wrecks  of  the  sea,  the  return  of  all  writs  whatsoever,  and  all 
liberties  and  firanchises,  with  the  appurtenances,  in  and 

(3) ;  the  rectory  of  the  church  of  , 


pressed  in  the  declaration  of  uses,  whatever  number  may  be  mentioned 
m  the  prsecipe,  see  Jenk.  Cent.  254;  Favelly  v.  Faston,  Cro.  Car.  269; 
Eyton  V.  Eyton,  1  Bre.  Ch.  Ca.  151.  And  as  the  courts  will  not  allow 
more  to  pass  than  was  intended  to  be  inchided,  see  1  Prest.  Pract  272 ; 
it  has  become  the  practice,  for  precaution-sake,  to  insert  double  or 
treble  the  real  quantity ;  the  only  mconvenience  of  which  is,  that  it  in- 
curs an  increase  of  the  king's  silver  fine,  which  is  taken  upon  the  value 
of  the  premises  comprised  in  the  concord,  unless  an  affidavit  be  made 
as  to  the  actual  quantity  of  which  the  fine  is  intended  to  be  levied, 
Wheeler  v.  Heseltme,  2  Bos.  and  Pul.  560 ;  Dowse  v.  Reeve,  ib.  578. 

(1)  Land  must  be  demanded  by  the  certain  measure  of  its  super-  Land, 
ficial  quantity,  as  so  many  acres.;  in  like  manner,  wood,  underwood, 
heath,  moor,  rush,  marsh,  and  broom*,  may  be  demanded  by  the  num- 
ber of  acres ;  and  land,  unless  otherwise  described,  is  understood  to  be 
arable,  Massey  v.  Rice,  Cowp.  346 ;  and  the  acres  customary,  and  not 
statute  acres.    See  Waddy  v.  Newton,  8  Mod.  276. 

(2)  Water  must  not  be  demanded  by  that  name ;  but  as  so  many  Water, 
acres  of  land  covered  with  water,  utherwise  the  soil  would  not  pass^  but 

only  the  liberty  of  fishing.    Co.  Lit.  4.  b.  .        * 

(3)  Insert   here  the  parish  and  county  in  which  the  lands  are  (^^ty* 
situated. 

If  the  lands  lie  in  different  counties,  there  must  be  several  writs  of  ?i*°*^  ^**  *" 
covenant,  viz.  one  for  each  county ;  the  reason  of  which  is,  that  each  ii*es*^S"pr»- 
writ  can  l3e  executed  only  by  the  sheriff  of  the  county  to  whom  it  is  di-  cipes  are  narc«- 
rected.     Hence,  where  a  fine  is  levied  of  a  New  River  Share  there  sary. 
must  be  three  several  precipes,  on  account  of  that  river  running  through 
three  several  counties,  viz.  Hertford,  Middlesex,  and  London.     See 
Drybutter  v.  Bartholomew,  2  P.  Wms,  127 ;  but  one  concord  will  in 

SUP. VOL.  II.  L  L 


506 


PRECEDENTS  IN 


[class  IX. 


nvs. 


Cornc  oto. 


(1)  with  the  appurtenances,  and  all  and  all  manner  of  tithes  what- 
soever belonging  or  appertaining  to  the  said  rectory;  the  advow- 
son  (2)  of  the  church  of  ,  and  the  advowson  of  the  vicar^ 

age  (3)  of  the  church  of  (4)  ;  and  imless,  &c.  (6) 


Ptffoiuges. 


PretentaAion. 


Vicarage  en- 
dowed* 


Vicaiage  un- 
endowed. 

Moiety. 


TIthei. 


Rent 


Exception* 


either  case  be  sufficient,  although  the  practice  varies  as  to  having  one 
concord  only,  or  one  for  each  county. 

(1)  Parsonages,  rectories,  advowsons,  vicarages,  or  tithes  impro- 
priate, pass  not  by  the  name  of  the  Advotoson  of  the  church,  but  of 
**  the  Rectory  of  the  church  of  ,  with  the  appurtenances.'* 

(2)  If  the  fine  be  intended  to  be  levied  of  a  representation  only,  it 
must  be  of  *'  the'  advowson  of  the  church  of  ,"  and  the  word 
f^  appurtenances"  must  be  omitted. 

(3)  If  of  vicarages  endowed,  the  writ  must  be  of  ^*  the  advowson  of 
the  vicarage  of  the  church  of  ,"  omitting  the  word  "  appur- 
tenances.*' 

A  vicarage  not  endowed,  will  pass  under  the  words  of  ^'  the  advow- 
son of  the  church  of  ." 

(4)  If  the  fine  be  levied  of  a  moiety,  or  other  portion  uf  the  in- 
heritance, add, 

^^  A  moiety  of  the  manor  of  ,  with  the  appurtenances, 

of  four  messuages,  two  cottages,  two  gardens,  thirty  acres  of  land, 
thirty  acres  of  meadow,  thirty  acres  of  pasture,  and  a  moiety  of  the 
rectory  of  the  church  of  ,  &c.'^  as  the  case  may  be. 

If  the  fine  be  levied  of  tithes,  say, 
.   '^  The  tithes  of  com,  grain,  and  hay,  with  the  appurtenances  in 
,  and  the  tithes  of  wool,  lambs,  oblations,  obventions, 
and  emoluments,  and  of  all  other  tithes  whatsoever,  coming,  grow- 
ing, and  renewing  in  aforesaid.^ 

If  of  a  rent,  say, 

^^  Of  the  yearly  rent  of  £  ,  issuing  out  of  and  from  two 

messuages,  thirty  acres  of  land,  twenty  acres  of  meadow,  twenty  acres 

of  pasture,^  &c.  as  the  case  may  be. 

If  there  be  any  exception  to  be  made  out  of  part  of  the  lands  of  which 
the  fine  is  intended  to  be  levied,  the  parcel  from  which  such  exception 
is  to  be  made  should  be  placed  last,  as, 

^^  The  manor  of  ,  with  the  appurtenances  in  , 

except  one  messuage,  two  acres  of  land,  and  the  advowson  of  the 

church  of  .^ 

(5)  This  &c.  which  is  supplied  by  the  cursitor  in  the  writ  of  covenant, 
means  "  unless  he  shall  do  so,  and  the  cognizee  shall  give  security  that 
his  suit  shall  be  prosecuted ;  then  summon  by  good  summoners  the  cog- 
nizor,  that  he  be  before  the  justices  at  Westminster  on  a  day  named,  to 
show  wherefore  he  will  not  do  it." 
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And  the  agreement  is  such,  to  wit,  that  the  aforesaid  John  (1) 
hath  (2)  acknowledged  the  aforesaid  forest  (3),  chase,  park,  manors, 
tenements  (4),  mines,  quarries,  rent,  commons,  liberties,  franchises, 
lectories,  prebend,  and  moiety  (5),  and  part  aforesaid,  with  the  ap- 
purtenances, to  be  the  right  of  him  the  said  Richard  (6),  as  those 


(1)  If  the  cognizor  or  cognizee  be  a  duke,  marquis,  earl,  or  viscount,  Fimies. 
he  must  be  called  by  his  title,  as  <*  the  said  duke»  marquis,  &c.;"  if  he 

be  a  baron,  "  the  said  Charles,  Lord  ,"  but  if  be  be  a  baronet, 

knieht,  or  gentleman,  he  must  be  called  by  his  Christian  naine  only,  as 
in  the  text. 

If  the  fine  be  levied  by  a  father  and  son  having  the  same  Christian  Fadier  and  son. 
name,  the  description  mu^st  be  "  the  said  John^  and  John  the  younger.** 

The  only  case  in  which  the  sirname  can  be  used  is  where  there  are  Two  persons  of 
two  cognizors  having  the  same  Christian  name,  in  which  case  they  can-  ****  •*"**  "■™*' 
not  be  described  otherwise  than  by  the  addition  of  their  sirname. 

(2)  If  the  fine  be  levied  by  a  man  and  his  wife,  say.  Husband  and 

^^  The  aforesaid  John  and  Mary  his  wife,  have  acknowledged,  ^^ 

If  by  several  cognizors,  say,  '  Sereral  cogni- 

"  The  aforesaid  JbAn,  Thomas^  and    William^   have   acknow-  *°"' 
ledged,''  &c. 

(3)  The  particular  description  of  the  parcels  contained  in  the  writ  of  Parcels  need  not  * 
covenant  need  not  again  be  set  out  in  the  concord,  but  such  general  con^rd"^  *"  ^^ 
words  only  should  be  used  as  will  comprehend  them.  ' 

(4)  A  tenement  in  common  parlance  means  a  messuage  or  dwelling-  Tenement 
house;  Goodright  dem.  Welch  v.  Flood,  S  Wils.  23 ;  but  in  its  original, 
proper,  and  legal  sense,  it  signifies  any  thing  whicli  may  be  holden,  pro- 
vided it  be  of  a  permanent  nature,  whether  it  be  of  a  substantial  and  sen- 
sible or  of  an  unsubstantial  and  ideal  kind,  as  lands,  houses,  offices,  rents, 
commons,  advowsons,  franchises,  &c. 

A  messuage  however,  if  named  alone  in  the  praecipe  will  not  it  is  said 
pass  by  the  word  tenement  in  the  concord  ;  see  Hands  on  Fines,  p.  164>, 
sed  quaere. 

(5)  The  moiety  or  other  part  of  the  entirety  must  be  particularly  Moiety  must  be 
named  in  the  concord.  mentioned. 

(6)  If  there  be  several  cognizees,  say.  Several  cogni- 

"  To  be  the  right  of  the  said  Richard  (i.  e.  one  only  of  the  cog-  ^'^^ 
nizors)^  as  those  which  the  said  Richard  and  James  have  of  tlie 
gift;,''  &c. 

L  l2 


508 


PRECEDENTS  IN 


[[class  IX. 


rnm. 


^  which  the  said  Richard  hath  of  the  gift  (1)  of  the  said  John  (2), 
Uonci^       and  those  which  he  (3)  hath  remised  and  quit  claimed  for  himself 

the  said  John  and  his  heirs,  to  the  aforesaid  Richard  (4)  and  his 

heirs  for  ever  (5).     And  moreover  the  said  John  hath  (6)  granted 


A  fine  come  ceo, 
as  an  acknoir- 
ledgtng  of  a 
former  con?ey- 
ance. 


Hiubancl  and 
wife. 

Sereral  cogni- 
zors. 

Hurtiand  and 
wife. 


Several  cogni- 
zori. 


Sereral  oogni* 
zees. 


No  words  of 
limitation  ne- 
cessary in  a  ftoe 
come  ceo. 


Man  and  wife. 
Estate  of  the 
husband* 


( 1 )  A  fiae  sur  cognizance  de  droit  come  Ceoy  &c  proceeds  upon  the 
supposition  that  the  defendant  in  order  to  keep  his  covenant  with  the 
plaintiff  of  conveying  to  him  the  land  in  question,  and  at  the  same  time 
to  avoid  the  expense  of  an  actual  feoffment  and  livery,  acknowledged  in 
court  a  former  feoffment  or  gift  in  possession  to  have  been  made  by  him 
to  the  plaintiff*;  the  fine  is  therefore  sometimes  called  a  feoffment  upon 
record,  the  livery  thus  acknowledged  in  court  being  equipotent  to  an 
actual  livery ;  so  that  this  assurance  is  rather  a  confession  of  a  former 
conveyance  than  of  a  conveyance  now  originally  made,  for  the  defwceant 
or  cognizor  acknowledges  the  right  to  be  in  the  plaintifForcognizee^as 
that  which  he  has  of  the  proper  gift  of  himself  the  cognizor ;  see  2  Blac. 
Com.  p.  852. 

(2)  If  the  fine  be  levied  by  husband  and  wife,  say, 

^^  Of  the  gift  pf  the  said  John  and  Mary 7" 

If  by  several  cognizors,  say, 

^^  Of  the  gift  of  the  said  Jolin,  Thomas^  and  WMiamT 

(3)  If  the  fine  be  levied  by  husband  and  wife,  say, 

^^  And  those  they  have  remised  and  quitted  claim  from  them  the 

said  John  and  Mary  and  their  heirs,  to  the  aforesaid,^  &c. 
If  by  several  cognizors,  say, 
^^  From  them  the  said  Johny  Thomas^  and  WUliamj  and  thdr 

heirs,  to  the  aforesaid,^  &c. 

(4)  If  there  be  several  cognizees,  say, 

*^  To  the  aforesaid  Richard  and  JameSy  and  the  heirs  of  the  said 

Richard  (i.  e.  one  only  of  the  cognizees)  ^  for  ever.*" 

(5)  No  words  of  limitation  ^re  necessary  in  a  fine  sur  cognizance  de 
droit  come  ceo  ;  but  if  added  they  will  have  the  effect  of  the  inlention 
they  express,  Co.  Lit.  9.  For  although  a  fipe  come  ceo  generally  implies 
a  fee  simple,  yet  it  is  only  by  implication,  and  therefore  there  is  no  re- 
pugnancy to  limit  an  estate  for  Itfe  to  the  cognizee ;  for  the  supposed 
precedent  feoffment,  or  eifl  in  possession,  might  have  been  for  life  only 
or  in  tail,  and  the  general  intendment  of  the  cognizance  or  acknowledge- 
ment may  be  qualified  by  an  express  limitation ;  see  Hunt  v.  Bourne, 
1  Salk.  340,  and  iupra^  n.  (1). 

(6)  If  the  fine  be  levied  by  a  man  and  his  wife  of  estates  the  property 
of  the  husband,  say, 

^^  And  moreover  the  said  John  and  Mary  have  granted  for  them- 
selves and  the  heirs  of  the  said  John^  that  they  will  warrant  to  the 
aforesaid  Richard  and  his  heirs,  the  aforesaid  tenements  with  the  ap- 
purtenances, against  them  the  said  John  and  Mary^  and  the  heirs  of 
the  said  John  for  ever.^ 
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for  himself  and  his  heirs,  that  he  vriH  warrant  (1)  to  the  aforesaid 

Richard  (2)  and  his  heirs,  the  aforesaid  forest,  chase,  park,  manors,      u^o^ 

tenements,  mines,  quarries,  rent,  commons,  liberties,  franchises,  rec-  ' :; 

tories,  prebend,  and  moiety  and  part,  against  him  the  said  John  (3) 

and  bis  heirs  for  ever.    And  for  this,  &c.  (4). 

(cognixoT  or  cognizors). 
Taken  and  acknowledged  at 

this  day  of 

in  the  year  of  King 

George  the  before  us 


If  it  be  the  estate  of  the  wife,  say»  Man  and  wife. 

"  And  moreover  the  said  John,  and  Mary  hare  granted  for  them-  ^^^  «f  *^« 

selves  and  the  heirs  of  the  said  Mary,  that  they  will  warrant  to  the 
aforesaid  Richard  and  his  heirs,  the  aforesaid  tenements  with  the  ap- 
purtenances, against  them  the  said  John  and  Mary^  and  the  heirs  of 

the  said  Mary  for  ever."" 
If  the  fine  be  levied  by  several  cognizors,  say,  Several  cogni- 

"  And  moreover  the  said  John^   Thomas^  and  William^  have  '°"* 

granted  for  themselves  and  the  heirs  of  the  said  John  (i.  e.  one  only 

of  the  cognixora)^  that  they  will  warrant  to  the  aforesaid  Richard 

and  his  heirs,  the  aforesaid  tenements  with  the  appurtenances,  against 

them  the  said  John^  ThonutSj  and  Williamy  and  the  heirs  of  the  said 

John  for  ever." 

Or  each  of  the  several  coffnizors  may»  as  a  further  precaution,  enter  Separate  war- 
ixito  a  separate  warranty  of  tne  land  against  himself  and  his  heirs;  the  ^^^y* 
form  of  each  of  these  separate  warranties  will  be  the  same  as  that  given 
in  the  text.  The  general  rule  is,  where  there  are  several  cognizors,  that 
the  warranty  should  be  against  that  person  and  his  heirs,  in  whom  the 
fee  is ;  but  if  this  be  uncertain  it  is  usual  for  them  to  enter  into  separate 
warranties. 

(1)  A  fine  will  be  good  without  a  warranty ;  but  the  intent  of  the  fine  Warranty  not 
being  to  prevent  any  further  controversy  between  the  parties,  and  confirm  ««en''*l« 
the  estate  to  the  cognizee,  a  warranty  is  usually  added  for  that  purpose. 

(2)  If  there  be  several  cognizees,  say,  Several  cogni. 
^^  To  the  aforesaid  Richard  and  JameSy  and  the  heirs  of  the  said  '^*^* 

Richard  (i.  e.  mie  only  of  the  cognixees)."" 
If  however  the  cognizees  be  heirs  in  gavelkind  the  warranty  may  be,    Gavelkind. 
^'  To  the  aforesaid  Richard  and  James  and  their  heirs.^ 

(3)  Sometimes  the  warranty  is  made  to  extend  to  the  father  and  grand-  Bxtenrion  of 
father  of  the  cognizor,  in  which  case  add,  warranty. 

^^  And  against  the  heirs  of  (the  father)  deceased,  father  of  the 
said  John,  and  against  the  heirs  of  {the  grandfather)  deceased,  grand- 
father of  the  said  John^  and  against  all  others  claiming  or  to  claim 
by,  from,  or  under  the  said  John,  {father),  and  {grandfather),  or 

either  of  them.'*' 

(4)  This  means,  **  and  for  this  acknowledgement,  remise,  quit,  claim, 
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niTB. 


CofH6  C€0 
[ConcoTOjm 


SerendeognU 
zors. 


warranty,  fine,  and  agreement,  the  cognizee  hath  given  unto  the  cog- 
nizor  £  sterling";  the  sum  so  inserted  is  merely  a  nominal  sum, 

which  the  chirographer  s  clerk  inserts  in  the  indentures  as  a  matter  of 
form ;  its  amount  is  governed  by  the  fine  set  by  the  commissioners  at  the 
Alienation  Office. 

If  there  be  several  cognizors  they  must  all  acknowledge  and  sign 
under  one  concord,  and  on  the  same  piece  of  parchment;  see  Batch  ?. 
Phelps,  S  Bos.  and  Pul.  S36. 


pine  come  ceo  s 
revocation  of  a 
will  previously 
made. 


%*  Although  a  fine  sur  cognizance  de  droit  come  ceo,  &c.  is  generally 
a  total  revocation  of  a  previous  devise  of  the  same  estate,  and  therefore 
reouires  that  the  testator  should  republish  his  will,  3  P.  Wms.  170,  note ; 
ana  a  fine  sur  concessit ^  a  revocation  pro  tantoy  8  Yin.  Ab.  1S6,  pi.  10; 
yet  this  will  not  be  the  case  of  a  fine  levied  by  tenants  in  common,  on  a 
partition,  if  no  further  alteration  be  made  in  the  estate  than  a  severance 
between  them ;  Swift  v.  Roberts,  S  Burr.  1490 ;  Luther  v.  Kidby»  3  P* 
Wms.  169,  n.;  Risley  v.  Lady  Baltinglass,  Sir  T.  Raym.  240. 
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FIME. 


Tbnium 
(rcverttoti)» 


No.  CCCL. 

J  Fine  sur  cognixance  de  droit  tantum  (1)  hy  a  man  and  his 
wifey  passing  an  Estate  in  Reversion,  in  lands  the  inheritance 
of  the  Wife. 

Variations  where  tliere  are  several  cognizees. 


PlliECIPE- 

Yorkshire  \  Command  John  Stiles^  Esquire,  {the  deforceant,  or 
To  wU,  )  cognizor),  and  Mary  his  wife,  that  justly,  and  without 
delay,  they  perform  to  Richard  Baker,  gentleman,  {the  plaintiff^  or 
cognixee),  the  covenant  made  between  them  of,  &c.  {the  particulars) 
(2)  and  unless,  &c.  (3) 

CONCORI). 

And  the  agreement  is  such,  to  wit  that  the  aforesaid  John  (4) 
and  Mary  have  acknowledged  the  aforesaid  tenements  (5),  with  the 
appurtenances,  to  be  the  right  of  him  the  said  Richard  (6),  and  have 


(1)  A  fine  mr  cognizance  de  droit  tantum,  is  an  acknowledgment  of  A  fine  tantum. 
the  right  merely  of  the  cognizee,  without  the  circumstance  of  any  pre- 
ceding gift  from  the  cognizor  (see  ante,  p.  501,  n.  (1).)  and  is  used  there- 
fore to  pass  an  interest  in  remainder  or  revefsion,  of  which  there  can 
hare  been  no  feoflPment,  or  donation  with  livery,  as  the  possession  be* 
loDss  to  the  tenant  of  the  particular  estate. 

2)  See  ante,  p.  503,  where  these  particulars  are  set  out  at  length. 

3)  See  ante;  p.  506,  n.  (5). 

4)  See  ante,  p.  507,  n.  (1). 

[5)  See  ibid.  n.  (4).* 

(6)  If  there  be  several  cognizees,  say, 
^^  To  be  the  right  of  the  said  Richard,  {i.  e.  vnJMj  one  of  the  cog-- 

nizees). 


Description  of 
parceb. 


Sefen^  cogni* 
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granted  that  the  aforesaid  tenements,  with  the  appurtenances,  which 
(the  tenant  far  life)  on  the  day  this  agreement  is  made,  holds 
for  the  term  of  his  life  of  the  inheritance  of  the  said  Martfy  and 
which,  after  the  decease  of  the  said  {tenant  for  life),  ought  to  rerert 
to  the  said  Mary  and  her  heirs,  shall,  after  the  decease  of  the  said 
(tenant  for  life),  entirely  remain  to  the  said  Richard  (1)  and  his 
heirs  for  ever.  And  the  aforesaid  John  and  Mary  have  granted  for 
themselves  and  the  heirs  of  the  said  Mary,  that  they  will  war- 
rant (2)  to  the  said  Richard  (3)  and  his  heirs,  the  aforesaid  tene- 
ments, with  the  appurtenances,  in  such  manner  as  is  aforesaid  against 
them  (4)  the  said  JbAn  and  Mary,  and  the  heirs  of  the  said  Mary 
for  ever.  And  for  this,  &c.  (5) 
Taken,  <$*c. 


Sevenl  cogai- 
sort* 


Serenl  cogni- 


( 1 )  If  tliere  be  several  cognizors,  say, 

^^  To  the  said  Richard  and  James,  and  the  heirs  of  the  sud  Ri- 
chard for  ever.'^ 

(2)  See  ante,  p.  509,  n.  (I)  and  (2). 

(3)  If  there  be  several  cognizees,  say, 

^^  Will  warrant  to  the  said  Richard  and  Jdmes,  and  the  heirs  nf 

the  said  Richard.^ 

(4)  If  the  warranty  be  made  to  extend  to  the  fisither,  or  grandfather  of 
the  cognizor,  see  ante,  p.  509»  n.  (3). 

(5)  See  ante,  p.  509,  n.  (4). 
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No.  CCCLI. 

A  Fine  sm  concessit  (1)  by  a  man  and  his  wifsy  passing  an  Es- 

tate  for  Life,  in  Lands  the  InherUance  of  the  Husband, 

Fariations  where  it  is  the  Inheritance  of  the  wife.    Where  the 

husband  and  wife  have  an  Estate  for  life  only.    Where  there 

are  several  cognisors.    Where  there  are  several  cognizees. 

Where  it  is  for  years* 


PRJECIFE. 


Yorkshire  1  Command  John  Stiles^  Esquire  {the  deforceanty  or 
To  wit  }  cognizor),  and -Afary  his  wife,  that  justly,  and  with- 
out delay,  they  perform,  to  Richard  Baker ^  gentleman  {the  plain- 
^  or  cognizee)j  the  covenant  made  between  them  of  {the  partis 
culars)  (2),  and  unless,  &c.  (3) 

COKCO&D. 

And  the  agreement  is  such,  to  wit,  that  the  aforesaid  John  (4)  and 


FXMZ. 


Sur  concessit 
(Jar  life). 


(1 )  A  finp  sur  concessit  may  be  levied,  and  will  be  proper  when  the  Fme  sur  con- 
intention  is  to  pass  a  particular  estate,  and  a  reversion  in  fee ;  Ludlow  cesnt. 

▼.  Drummond,  2  Taunt.  84< ;  and  the  Court  will  allow  a  fine  concessit 
for  conveying  a  life  estate,  and  a  fine  tantum  for  conveying  a  rever- 
sionary interest  in  the  same  premises,  to  pass  as  one  and  the  same  fine, 
Prideaux  v.  Gilford,  1  Marsh,  422.  The  only  difference  between  a  fine 
fur  concessitf  and  a  fine  tantum  is,  that  by  the  former,  the  deforceant  is 
supposed  to  have  granted  the  estate ;  whilst  by  the  latter,  he  acknow- 
kdges  the  right  to  be  already  in  the  cognizee.  See  1  Marsh,  423.  This 
fine  may  also  be  used  for  passing  a  term  of  years,  see  post*  p.  516. 

(2)  IPor  the  different  species  o£  property,  of  which  a  nne  may  be  DefcripUon  «f 
levied,  and  the  manner  in  which  the  parcels  are  to  be  set  out,  see  ^^  pvcels. 
oftte,  p.  504. 

(8)  See  ante^  p.  506,  n.  (5)« 
(4)  See  ante,  p.  507,  n-  ( 1  }• 
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nxx. 


Sur  concestU 


Mary  (1)  have  granted  (2)  to  the  aforesaid  Richard  (3)  the  afore- 
said  tenements  (4)  with  the  appurtenances,  To  have  and  to  hold 
the  same  tenements,  with  the  appurtenances,  unto  the  said  Richard^ 
during  the  life  (5)  of  the  said  Johfiy  [or  as  the  case  may  Ae].  And 
moreover,  the  said  John  (6)  and  Mary  have  granted  for  them- 
selves (7)  and  the  heirs  of  the  said  John  (8),  that  they  will  warrant  (9) 


Several  cogni- 
zorg. 

Nature  of  a  fine 
sur  coDceMiU 


Several  cogni- 


Words  of  limi- 
tation neoessaiy 
in  a  fine  sur 
concessit. 


The  estate 
granted  must  be 
expressed  with 
certainty  in  con- 
cessit fine. 


Several  cogni- 
zors. 


life  estate. 


Wife*s  inherit. 


(1)  If  there  be  several  cognizors,  say, 

^^  The  aforesaid  John^  Thomas^  and  William,  have  granted,  &c 

(2)  A  fine  sur  concessit  proceeds  upon  the  supposition  that  the  cog- 
nizor,  in  order  to  put  an  end  to  the  dispute,  although  he  acknowledges 
no  precedent  right,  yet  grants  to  the  cognizee  an  estate  de  novo,  osa- 
ally  for  life,  or  for  years,  by  way  of  a  supposed  composition,  and  upon 
which  may  be  reserved  a  rent,  or  the  like,  as  in  other  grants  for  life  or 
years. 

(3)  If  there  be  several  cognizees,  say, 

^^  Have  granted  to  the  aforesaid  Richard  and  James,  the  aforesaid 
tenements,  with  the  appurtenances.  To  have  and  to  hold  the 
same  tenements,  with  the  appurtenances,  unto  the  said  Richard  and 
James,  and  the  heirs  of  the  said  Richard,  during  the  life,  &c 

(4>)  See  antCf  p.  508,  n.  (4)  and  n.  (5). 

(5)  In  fines  sur  concessit,  words  of  limitation  defining  the  period  for 
which  the  grant  is  to  continue,  are  necessary ;  for  a  grant  by  fine,  will, 
without  express  words,  pass  no  more  than  an  estate  for  the  life  of  the 
cognizee ;  tnis  fine  not  presupposing  a  feo£Pment,  as  in  the  case  of  s  fioe 
come  ceo,  see  ante,  p.  508,  n.  (1),  but  only  a  grant  for  an  indefinite 
period. 

A  fine  must  express  with  certainty  the  estate  which  it  purports  to 
grant,  as  to  the  conusee  in  fee,  for  life,  or  for  years*  The  Court  would 
not,  therefore,  in  a  late  case,  permit  a  fine  concessit  to  be  levied  for  the 
purpose  of  passing  such  estate  as  the  party  might  have  (it  being  dubioos 
what  estate  he  had)  by  the  description  of,  **  for,  and  during  all  the  tens 
and  other  estates,  and  all  and  whatsoever  else  he  had."  See  Seymour 
V.  Barker,  2  Taunt.  198. 

(6)  If  there  be  several  cognizors,  say, 

*^  And  moreover  the  said  John,  Thomas,  and  WUUam,  hare 

granted  for  themselves  and  the  heirs  of  the  said  John,  &c.^ 

(7)  If  the  cognizor  and  his  wife  have  an  estate  for  life  only,  under  s 
marriage  settlement  or  will,  say, 

^^  And  moreover  the  said  John  and  Mary  have  granted  for  them- 

s^ves,  that  they  wiU  warrant,  iac.^ 

ifi)  If  the  estate  be  the  inheritance  of  the  wife,  say, 

*^  For  themselves  and  the  heirs  of  this  said  Mary^ 

(9)  See  ante,  p.  509,  n.  (1). 
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to  the  aforesaid  Richard  (1)  the  aforesaid  tenements,  with  the  appur-  

tenances,  in  such  manner  as  is  aforesaid  against  them  the  swd  John    ^/""^f^ 

xodMaryp  during  the  life  of  the  said  John.    And  for  this,  &c.  (2).  

Taken^  ^c. 


(1)  If  there  be  several  cognizees,  say,  ?f!f^  ^^'^ 
"  Will  warrant  to  the  aforesaid  Richard  and  JameSy  and  the  heirs 

of  the  said  Richard.'^ 

(2)  See  ante,  p.  509,  n.  (4). 


rtNK. 


Sur  amcestit 
(for  years). 
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No.  CCCLIL 

A  Fine  Sur  concessit  by  a  Man  and  his  Wife  passing  an  E&taU 
for  years,  in  Landy  the  Inheritance  (1)  of  the  Htieband. 

Variations  where  it  is  the  Inheritance  of  the  wife.  Where 
there  are  several  cognizors.  Where  there  are  several  cog- 
nizees. 


PBJECIPE. 


Yorkshire  \  Command  John  Stilesy  Esquire^  {the  deforceani  or 
To  wit.    }     cognizor)y  and  Mary  his  wife,  that  justly,  and  with- 
out delay,  they  perform  to  Richard  Baker^  gentleman^  (the  plain- 
tiff OT  cognizee\  the  covenant  made  between  them  of  (the  parti- 
culars) (2),  and  unless,  &c.  (3) 

CONCORD. 

And  the  agreement  is  such,  to  wit,  that  the  aforesaid'/oAn  (4)  and 
Mary  (5)  have  granted  (6)  to  the  aforesaid  Richard  (7)  the  afore- 


Description  of 
parcels. 


Seyeral  cogni- 
zors. 


Several  cogni- 


n )  If  the  estate  of  the  husband  be  for  vears  only,  whether  in  hii 
'ignt  or  right  of  his  wife,  no  fine  is  requisite  to  pass  it,  as  the  hu! 


his  own 
rignt  or  rignt  ot  nis  wite,  no  nne  is  requisue  to  pass  it,  as  tne  husband 
has  an  absolute  power  of  disposition  over  his  chattel  interests  even 
though  coming  from  the  wife. 

(2)  For  the  different  species  of  property  of  which  a  fine  may  be  levied, 
and  the  manner  in  which  they  are  to  be  described,  see  anU^  pp.  504.  506. 

(3)  See  ante^  p.  506,  n.  (5). 

(4)  See  antCy  p.  507,  n.  (1). 

(5)  If  there  be  several  cognizors,  say, 

^^  The  aforesaid  Johny  Thomas  and  Williamy  have  granted,  Scc."^ 

(6)  See  ante,  p.  514,  n.  (2). 

(7)  If  there  be  several  cognizees,  say, 

^'  Have  granted  to  the  aforesaid  Richard  and  Jamesj  the  afore- 
said tenements,  with  the  appurtenances,  To  have  and  to  hold  the 
same  tenements,  with  the  appurtenances,  unto  the  said  Richard  and 
Jamesy  firom,  &c. 
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said  tenements  (1),  with  the  appurtenances,  To  hate  and  to  hold  

the  same  tenements,  with  the  appurtenances,  unto  the  said  Richardy    ^  amceasa 

from  the  day  of  ,  last  past,  for  and  during,  and  

until  the  ftdl  end  and  term  of  years,   from  thence  next 

ensuing,  and  fully  to  be  complete  and  ended,  rendering  therefore 
yearly  to  the  aforesaid  John  and  Mary^  and  the  heirs  of  the  said 
John  (2),  one  peppercorn,  at  the  Feast  of  St.  Michael  the  Arch- 
angel, during  the  said  term,  if  demanded.  And  the  aforesaid  John 
and  Mary  (3)  have  granted  for  themselves  and  the  heirs  of  the  said 
John  (4),  thai  they  will  warrant  to  the  aforesaid  Richard  (5)  the 
aforesaid  tenements,  with  the  appurtenances,  against  them  the  said 
John  and  Mary^  and  the  heirs  of  the  said  John  (6)  during  the 
term  aforesaid.     And  for  this,  &c.  (7)  . ' 

Taken,  ^c. 


(1)  See  ante^  p,  507,  n.  (4). 

(2)  If  it  be  the  estate  of  the  wife,  say,  Wife's  «»***«• 
*'  And  the  heirs  of  the  said  Mary 7* 

(3)  If  there  be  several  cognizors,  say,  Several  cogn>- 

'*  And  moreover,  the  said  John,   Thomas  and  William,  have  ^°"' 
granted  for  themselves'  and  the  heirs  of  the  said  John,  that  they  will 
warrant  to  the  aforesaid  Richard,  the  aforesaid  tenements,  with  the 
appurtenances,  against  them  the  said  John,   Thomas  and  William, 
and  the  heirs  of  the  said  Johny  during  the  term  aforesaid."" 

(4>)  If  it  be  the  wife's  estate,  say,  Wife'i  estate. 

**  And  the  heirs  of  the  said  Mary  J* 

(5)  If  there  be  several  cognizees^  say,  .  Several  cogni- 
*'  To  the  aforesaid  Richard  and  James^  '**"' 

(6)  If  it  be  the  wife's  estate,  say,  Wife's  estate. 
•*  And  the  heirs  of  the  sidd  Mary*" 

(7)  See  ante,  p.  509,  n.  {4), 


FRIENDLY  SOCIETIES. 


It  has  been  found  more  convenient  to  insert  the  acts  intended  to  be  in'* 
iroduced  here  relative  to  Friendly  Societies  in  a  subsequent  part  of 
the  work,  see  post.  Vol.  III.  "  Societies:'* 
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A  Gift  of  a  Benefice  or  Living  (1). 


To    ALL    CHEISTIAN    PEOPLE  TO   WHOM   THESE    PES8ENTS    SHALL 

COME,  I  {the  patron)  of,  &c.  send  greeting.  Whereas  the  church 
of  ,  in  the  county  of  ,  is  now  void  by  the  nata- 

ral  death  of  A.  B.  clerk,  the  last  incumbent  thereof,  and  doth  of 
right  belong  to  my  gift  or  donation.  '  Now  know  ye,  that  I  the  said 
{patron)  do  hereby  give  and  grant  (2)  tmto  my  beloved  in  Christ 


Nature  of  a 
donative. 


Patron  waiving 
his  privilege  of 
donation,  by 
presenting  to 
the  ordinary,  the 
advowson  it  is 
said  becomes 
preseutative. 


(1)  See  ;7o«f.  Vol.  III.  "  Presentatioh." 

A  donative  is  a  spiritual  preferment,  be  it  church,  chapel,  or  ri- 
carage,  which  is  in  the  free  gtfl  of  the  patron,  who  may,  by  his  sole  act 
or  deed  of  donation,  vest  the  church  absolutely  in  the  clerk,  without 
the  necessity  of  his  being  either  presented  to  the  ordinary,  or  instituted, 
or  inducted  by  him  ;  Powell  v.  Milburn,  3  Wils.  555 ;  2  Black.  Comm. 
23.  In  this  case,  the  church  is  exempt  from  every  kind  of  jurisdictioa 
of  the  ordinary,  which  is  transferred  to  the  patron,  who  has  not  only 
power  by  his  commissioners  appointed  for  tnat  purpose  to  visit  the 
church,  but  to  him,  and  not  to  the  ordinary,  the  clerk  must  prefer  his 
resignation  ;  Co.  Lit.  344.  a. 

(2)  It  is  necessary  in  disposing  of  a  living,  to  attend  to  the  distinction 
between  a  presentative  and  donative  advowson,  and  to  frame  the  deed  of 
gift  accordingly ;  because  it  has  been  said,  that  if  the  patron  of  a  donative 
advowson  once  waive  his  privilege  of  donation  by  presenting  to  the  ordi- 
nary, the  advowson  will  cease  to  be  donative,  and  become  presentative ; 
Co.  Lit.  344.  a.  Fairchild  v.  Gayre,  Cro.  Jac.  63  ;  2  Blac.  Comm.  23 ; 
for  as  *'  these  exceptions  to  general  rules  and  common  right  are  always 
looked  upon  in  an  unfavourable  view,  and  construed  as  strictly  as  pos- 
sible," if  the  patron  in  whom  such  peculiar  right  resides,  once  gives  op 
that  right,  the  law,  for  uniformity's  sake,  will  interpret  it  to  be  done 
with  an  intention  of  entirely  relinquishing  it,  and  reduces  it  therefore  to 
the  standard  of  other  ecclesiastical  livings ;  2  Blac.  Comm.  23.  But 
this  doctrine  seems  to  have  been  denied  in  the  case  of  Lidd  v.  Widdows, 
1  Salk.  541,  in  which  it  was  holden,  that  though  a  presentation  may  de- 
stroy an  impropriation,  yet  it  cannot  destroy  a  donative,  the  creation 
of  a  donative  being  always  by  letters  patent. 
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C.  D.  clerk  (1)  the  aforesaid  church  of  ,  with  all  and  every  — 

the  rights  and  appurtenances  to  the  same  belonging,  and  by  these       ^^f^fi^* 
presents  do  induct  (2)  him  the  said  C.  D.  into  the  corporal  posses- 
sion of  the  said  church,  with  its  rights  and  appurtenances,  as  afore- 
said.   IN  WITNESS  whereof  I  have  hereimto  set  my  hand  and 
seal  this  day  of  ,  in  the  year  of  our  Lord  Christ 


(1)  It  18  necessary,  in  the  case  of  a  donative,  that  the  donee  should  ponce  must  be 
be  in  priest's  orders,  for  by  the  13  and  H  Car.  2,  c  4.  s.  14,  no  person  *^^**''**'" 
is  capable  of  being  admitted  to  any  parsonage,  vicarage,  benefice,  or 

other  ecclesiastical  promotion  or  benefice  whatsoever,  before  such  time 
as  he  shall  have  been  ordained  a  priest,  according  to  the  form  and  in  the 
manner  prescribed  by  the  Book  of  Common  Prayer ;  and  see  also  Hill  v. 
Bame,  2  Levinz.  250-  Sir  T.  Jones,  182.  S.  C. 

(2)  In  order  to  give  the  incumbent  complete  possession  of  his  bene-   Induction  not 
fice,  where  it  is  a  presentative  benefice  it  is  necessary  that  he  should   n^cesf^^y  >«  * 
be  instituted  and  inducted  by  the  bishop ;  but,  in  the  case  of  a  cfowa-  ^°"****®» 
five,  this  is  superfluous,    the  donee  being  by  force  of  the  deed  of 

doDation  in  the  actual  and  complete  possession  of  the  benefice  to  all  in- 
tents and  purposes,  without  being  either  instituted  or  inducted  by  the 
patron  himself,  or  any  other  person  whomsoever ;  and  may  immediately 
thereupon  maintain  an  action  for  the  rents  and  profits ;  the  King  v.  Bi- 
shop of  Chester,  1  Durnf.  and  £.  403;  Quarles  v.  Fayrchild,  Cro.  Eliz. 
653 ;  PoweU  v,  MUburn,  3  Wils,  355. 


sio 
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Land, 


No.  CCCLIV. 

ft 

A  Deed  of  Gift  of  Land 
(6y  Deed-poll  (1).) 


The  donor  in 
consideration, 
&c.  gives  aiCd 
gnmts. 


Ekow  all  mek  by  these  presents,  that  I,  {the  d(mar)  afy 
for,  and  in  consideration  of  the  esteem  and  regard  which  I  havai 
{the  donee),  of,  &c.     Have  given  and  granted,  and  by  these 


A  deed  of  gift  (1)  See  ante^  p.  292,  n.  (1),  as  to  Deed-poll. 

void  as  against        A  deed  of  g\(t  is    generally  considered  as  a  conveyance  of 
subsequent  pur-  ^gf^^g  f^ji^  jn  corporeal  hereditaments,  to  another  without  any  good 

valuable  consideration,  in  contradistinction  to  the  conveyance  of 
estate  in  fee  simple  by  feoffment,  and  an  estate  for  life,  or  years 
lease,  see  Lit.  s.  57 ;  Sliep.  Touch.  227 ;  and  in  incorporeal  pn 
by  grant ;  or  to  either  of  these  assurances^  for  a  valuable  consii 
tion;  and  when  used  for  that  purpose,  has  the  same  operation, 
must  be  attended  with  the  same  ceremony  of  livery  as  a  deed  of  fie 
ment,  Lit.  s.  59.  But  it  being  like  all  voluntary  conveyances,  voU 
against  subsequent  purchasers  for  money  or  odier  valuable  conm 
tion,  by  the  statute  of  23  Eliz.  c.  4;  see  Townsend  v.  Windham,  8 
10 ;  even  although  the  previous  conveyance  were  for  a  fair  and 
able  settlement  on  a  wife  and  children  after  marriage,  and  although 
purchaser  had  notice  of  the  settlement ;  Pulvertoft  v.  Pulvertoft,  18  ~ 
85 ;  and,  that,  though  the  sale  rest  only  in  'contract ;  Buckle  i 
Mitchell,  ib.  100,  (that  statute,  by  the  construction  which  it  has 
ceived,  making  the  fraudulency  of  a  conveyance  absolutely  dept 
upon  its  having  or  not  having  been  mada.  for  a  valuable,  or  at  least, 
meritorious  consideration,  1  Ch.  Ca.  100,  216;  Doe  dem.  Otley  v. 
Manning,  9  East,  163;  and  which  must  be  a  bon^  fide,  and  not  a 
colourable  consideration  only,  Poe  dem.  Parry  v.  James,  16  East,  212;) 
it  is  now  very  seldom  had  recourse  to.  But  it  will,  nevertlieless,  be 
binding  upon  the  party  himself,  Villers  v.  Beaumont,  1  Vern.  100;  Bale 
V.  Newton,  ib.  464;  Pulvertoft  v.  Pulvertoft,  18  Ves.  85 ;  and  unless  it  is 
said  the  sift  be  by  a  client  to  his  attorney,  see  Wills  v.  Middleton,  1  Cor. 
1 12 ;  and  all  claiming  under  him,  except  purchasers  for  a  valuable  coa« 
sideration,  Townsend  v.  Windham,  2  Ves.  10;  and  also  be  good  against 
all  creditors  who  were  not  such  at  the  time  of  the  gift.  Kidney  v.  Couss- 
maker,  12  Ves.  155;  or  where  made  upon  a  wife  or  children,  if  before 
marriage,  even  though  of  moveables,  and  without  an  inventory,  and  even 
though  the  husband  was  indebted  at  the  time  of  the  settlement,  Lewis 
V.  Madock,  17  Ves.  48 ;  or  though  made  by  a  brother,  uncle,  or  other 
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Land* 


freely  and  absolutely  give  and^ant  unto  the  said  {donee)  y  > 
[eirs,  All,  &c.  or  howsoever  otherwise  the  said  messuages, 
sments  and  hereditaments,  or  any  of  them,  now  are,  or  '^®  parcels. 
>fore  were,  or  was  situated,  tenanted,  called,  known,  de« 
listinguished.     Together  with  all  and  all  manner  of' 
;e8,   advantages,   appendages  and  appurtenances   to 
»  or  any  of  them  belonging ;  or  with  the  same,  or 
or  heretofore  holden,  used,  occupied,  or  enjoyed ; 
right,  title,  interest,  property,  claim  and  demand 
at  law  and  in  equity,  in  or  to  the  same  premises, 
r,  or  any  part  thereof.     To  have  and  to  hold  the  T°  "***?  *?  *•*'* 
i,  lands,  tenements,  hereditaments,  and  all  and  singu-  and  assigns  fur 
premises  hereinbefore  given  and  granted,  or  mentioned  ^^^^' 
so  to  be,  unto  him  the  said  {donee)^  his  heirs  and 
and  for  the  only  use,  behoof,  and  benefit  of  him  the  said 
lis  heirs  and  assigns,  for  ever  (1).     IN  WITNESS,  &c. 


of  the  party,  Pulvertoft  v.  Pulvertoft,  18  Ves.  92;  and  it  may 

le  serviceable  on  particular  occasions  (in  addition  to  the  cases 

jned  above),  as  to  qualify  a  person  to  be  a  member  of  parliament, 

ie  at  an  election,  to  kill  game,  or  the  like ;  it  has  therefore  been 

rht  right  to  give  the  form  of  such  an  assurance,  see  also  ante^ 

^VENAHT,"  p.  420. 

f(I)  A  Warranty  is  generally  inserted  in  Deeds  of  Gifl,  but  where  it 
X  voluntary  donatioa  without  regard  to  any  return  by  way  of  a  life 
luity  or  otherwise,  it  seems  unreasonable  that  the  donor  should  onerate 
representatives  with  the  liability  consequent  upon  a  warranty. 


Waminlv. 


%*  The  same  formality  of  livery  of  seisin  where  the  instrument  is  by  Livery  ofsdsin 
^a  Deed  of  Gift  is  requisite  in  this  case,  as  in  a  deed  of  feoffment ;  and  necessary, 
a  memorandum  of  such  livery  having  been  made  must  be  indorsed  on  the 
deed.  The  form  of  this  memorandum  will  be  founds  ante^  p.  499.  But  it 
may  be  made  by  lease  and  release^  or  other  assurance  adapted  to  the 
passing  o^  the  subject  of  the  Gift,  and  if  it  be  made  to  a  near  relation  it 
may  be  by  covenant  to  stand  seised,  of  which  see  ante,  p.  420> 
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No.  CCCLV. 

4  Deed  of  Gift  of  Leasehold  and  Personal  Property  (1). 

*  Variations  where  a  life  annuity  is  to  be  paid  to  the  Donor  in  con- 
sideration of  the  Gift. 


^pi^ 


The  donor 
gives  and  as- 
■igni 

The  letiefaoU 
property. 


Enow  ALL  MEN  BY  THESE  PRESENTS,  that  I  (the  dofior)  of,  &C.  tot 

and  in  consideration  of  the  love  (2)  and  affection  [or  esteem  and  le- 
gard]  which  I  have  for  (the  donee)  of,  &c.  Have  given  and  granted 
and  by  these  presents  Do  freely,  absolutely,  and  irrevocably  giTe^ 
grant,  and  assign  unto  the  said  (donee)^  his  executors,  administra- 
tors, and  assigns,  All  that  messuage  or  tenement,  &c.  (3)  and  other 
the  premises  comprised  in  and  demised  by  a  certain  indenture  of  lease 
bearing  date  the  day  of  ,  and  made  between  {the 

lessor)  of,  &a  of  the  one  part,  and  (the  lessee)  of,  &c.  of  the  other 
part ;  together  with  all  and  singular  the  rights,  members,  and  ap- 
purtenances to  the  same  belonging  or  in  anywise  appertaining  or  in- 
cident, and  also  the  said  indenture  of  demise  or  lease,  and  all  mesne 
and  the  perK>n-   assignments  (if  any)  thereof,  and  also  All  and  every  the  goods  and 

altj. 


Gift  of  person-^ 
atty  in  eflfect  a 
Yoluntary 
■iginient. 


**  LoYc  and  af- 
fection "  not  re- 
qnifite  in  giSi 
ii  personalty. 


(1)  Being  desirous  of  giving  the  form  of  every  species  of  aaauranee 
which  may  DC  souaht  for  under  every  ordinary  drcumstance,  I  have  been 
induced  to  insert  uat  of  a  gift  of  chattel  and  personal  interests ;  but  it  ii 
at  the  same  time  to  be  observed  that  its  operation  will  in  no  respect  diftr 
from  a  voluntary  amgnment^  which  will  in  every  case  be  equally  effieK^ve ; 
some  written  instrument  however,  or  an  actual  delivery  of  the  thing 
given  is  essential  to  its  efficacy ;  and  see  2  Bar.  and  Aid.  551. 

(2)  The  student  is  not  to  be  misled  by  the  insertion  of  these  words,  to 
imagine  that  they  are  requisite  to  vest  the  property  in  the  donee,  as*  id 
the  case  of  a  gift  of  realty  by  covenant  to  stand  seised  (see  ante,  p.  4>S0, 
n.  (2)) ;  they  being  in  the  gift  of  personalty,  perfectly  nugatory,  and 
are  introduced  merely  for  form  sake  and  by  way  of  showing  some  motive 
for  the  donation. 

(3)  Insert  here  a  description  of  the  premises  the  subject  of  the  gift. 
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chattels,  household  and  other  ftumitiiTe  and  efiPects^  in  or  upon  (1)  — 
the  said  messuage  or  tenement  and  dwelling-house  hereinbefore  de-      ^^<<>wg^y« 
scribed,  of  which  said  last  mentioned  goods,  chattels,  and  effects,  pos- 
session (2)  is  intended  to  be  delivered  to  the  said  (donee) ,  at  or  im- 
mediately  after  the  execution  of  these  presents ;  and  all  my  estate, 
right,  title,  interest,  possession,  property,  claim,  and  demand  what- 
soever, both  at  law  and  in  equity,  of,  in,  or  to  the  same  messuage  or 
tenement  and  dwelling-house  and  household  furniture  respectively, 
To  HAVE  AND  TO  HOLD  the  said  messuage  or  tenement  and  dwell-  7^JS^^?^ 
ing-house  with  the  appurtenances  unto  the  said  {donee)^  his  execu-  the  residue  of 
tors,  administrators,  and  assigns,  for  the  residue  and  remainder  of  ^^^**^™* 
the  tenia  of  years  now  to  come  therein  under  or  by  virtue  of 

the  said  indenture  of  lease,  subject  only  to  the  payment  of  the  rent 
and  to  the  performance  and  observance  of  the  covenants  therein  re- 
served and  contkined,  which  on  the  tenant^s  part  are  thereby  required 
to  be  paid,  observed,  or  performed ;  and  To  have  and  to  hold  and  '^^  ^^^?  ^^'t 

,  _  ,  personalty  abse- 

take  and  enjoy  the  said  household  and  other  furniture,  goods,  chattels,  lutely. 
and  effects,  unto  and  by  the  said  (danee)^  his  executors,  administra- 
tors, and  assigns,  absolutely  to  and  for  his  and  their  own  proper  use 
and  ben^t.     *And  know  ye  fubtheb,  that  in  consideration  of  the     furthee 
natural  love  and  affection  aforesaid  and  to  the  end  and  intent  to  vest     ^itness. 
the  absolute  property  of  the  sum  of  £  [or  the  said  Bank         °     ^^^' 

Annuities,  &c.  (is  the  case  may  be"]  in  him  the  said  {donee) ;  I  the 
said  {donor)  have  given  and  granted,  and  by  these  presents  Do  for 


(1)  It  may  sometimes  be  proper  that  the  furniture,  &c.  should  be  par-  In  an  assign- 
ticularly  specified  in  a  voluntary  donation,  either  in  the  deed  itself  or  by  ™^^  ^^  f"™i- 

a  schedule  annexed,  in  order  that  no  question  may  aflerwards  arise  as  to  ^"f!]^^!^^^  ^ 
the  identity  of  the  things  intended  to  be  giien,  and  in  order  to  prove  "^     ^ 
that  possession  was  delivered  of  them,  which  it  has  been  before  observed 
is  requisite  to  con^plete  the  transfer  of  articles  of  personal  property.    If 
therefore  it  be  considered  necessary  to  schedule  the  furniture,  say, 

'^  And  also  all  and  every  the  household  ftimiture,  beds,  bedding, 
plate,  china,  linen,  glass,  books,  pictures,  and  all  and  singular  other 
the  goods,  chattels,  and  effects,  mentioned  or  described  in  or  by  the 
inventory  or  schedule  thereof  hereunder  written  or  hereimto  an- 
nealed-'" 

(2)  Delivery  of  possession  is  alone  sufficient  to  pass  a  property  merely  Yoluntary  as- 

gersonal ;  however,  it  is  proper  that  some  evidence  should  be  had  of  this  "t^^riet°° 
aving  been  done ;  and  this  is  the  more  necessary  in  voluntari/  assign-  Laiim  tbe  ^ 
ments,  which  are  construed  with  all  allowable  strictness  against  the  grantees 
grantee,  in  favor  of  a  subsequent  claimant  for  a  valuable  consideration. 
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_  myself,  my  executors,  and  administrators,  give,  grant,  assign,  and 
PenonaUy.  confirm  unto  the  said  (donee),  his  executors,  administrators,  and  as- 
signs, the  said  sum  of  £  [or  per  cent.  Bank  Annuities]  and 
every  part  thereof,  and  all  the  estate,  right,  title,  interest,  property, 
claim,  and  demand  whatsoever  of  me  the  said  (donor),  both  at  kw 
and  in  equity,  of,  into,  or  out  of  the  same  £  ,  and  every  or  any 
part  thereof,  To  have,  hold,  receive,  take,  and  enjoy,  the  said  sum 
of  £  [or  per  cent.  Bank  Annuities]  hereby  given  and 
granted,  or  otherwise  assured  or  intended  so  to  be,  unto  him  the  sud 
(donee)  y  his  executors,  administrators,  and  assigns,  from  henceforth 
absolutely  and  for  ever  to  and  for  his  and  their  own  use  and  benefit  (1). 
IN  WITNESS,  &c. 


^'"'ed^'doiioT        *(^)  ^^*°  annuity  is  to  be  paid  to  the  douor,  the  deed  should  be  by 
'^^  ^*  indenture  and  framed  in  the  third  person,  and  add, 

^'  And  this  Indenture  further  witnssseth,  that  the  said 
(donee)  in  consideration  of  the  premises  aforesaid  doth  hereby  for 
himself,  his  heirs,  executors,  and  administrators,  covenant,  promise, 
grant,  and  agree  to  and  with  the  said  (donor)^  his  executors,  admims- 
trators,  and  assigns,  that  he  the  said  (donee),  his  heirs,  executors,  or 
administrators,  shall  and  will  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  (donor)  and  his  assigns,  for  and  during  the  term  ci 
his  natural  life,  one  annuity  or  yearly  sum  of  <3^  of 

lawful  money  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
free  and  clear  of  and  from  all  taxes,  charges,  abatements,  and  de- 
ductions whatsoever,  parliamentary  or  otherwise,  at  or  in  the  com- 
mon dining-hall  of  Lincoln''s  Inn,  in  the  county  of  Middlesex,  yearly 
and  every  year,  at  or  upon  the  four  most  usual  feasts  or  days  of  pay- 
ment in  the  year,  that  is  taeay,  &c.  by  even  and  equal  proportions, 
the  first  payment  thereof  to  begin  and  be  made  upon  the 
day  of  next  ensuing  the  date  hereof^ 

In  which  case  a  warranty  may  be  added,  as, 

^^  And  the  said  messuages  or  tenement  and  dwelling-house,  and 

aft  and  singular  the  household  and  other  furniture  hereby  given  unto 
the  said  (donee),  or  intended  so  to  be,  I  the  said  (donor)  for  myself, 
my  heirs,  executors,  and  administrators,  shall  and  will  warrant  and 
defend  unto  the  said  (donee),  his  executors,  administrators,  and  as- 
signs, against  all  persons  whomsoever.'" 
I«d«nnity^^  If  the  donor  wish  to  be  indemnified  against  the  payment  of  the  rent 

iSnu  inUit"       ?*^*^  ^^®  performance  of  the  covenants  of  the  lease,  the  donee  may  enter 

into  a  bond  or  a  deed  of  covenant  for  that  purpose.     The  form  of  the 
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OUT. 


bond  will  be  found  anief  p.  186,  and  the  deed  of  covenant,  ;w*i.  p.  569 ;  

or  may  enter  into  such  covenant  in  the  deed  of  gift>  making  it  by  in-      PtnonaUy. 
denture  instead  of  deed-poll.  ^      "~^ 


•^^•  If  the  gift  be  of  articles  of  furniture,  trinkets,  or  other  things  D«l»vc7* 
capable  of  manual  delivery,  such  delivery  should  be  made  to  the  donee 
in  order  to -validate  the  gift ;  and  when  the  gift  is  not  evidenced  by  wit- 
nessi  this  is  essential ;  see  Friens  v.  Smallpeacci  2  Bar^  and  Aid.  551. 


Gin. 


Oiarity. 
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[[class  IX. 


No.  CCCLVI. 

I 

*A  Deed  of  Gift  for  tlie    Establishment  or  Eiidowment  of  a 

Charity  (1). 


^RedUK 


Vf 


4    \. 


This  Indenture  made  the  day  of  in  the 

year  of  the  reign,  &c.,  and  in  the  yeiur  of  our  Lord  18  ,  Be- 
tween {the  donor)  of,  &c.  of  the  one  part,  and  (trustees)  trustees 
appointed  for  the  purposes  hereinafter  mentioned,  of  the  other  part 
,  "Whereas  the  said  {donor)  is  desirous  and  i&tenda  tp  ftwmd  and  €8* 
taWish  a  charity  tohool,  \pr  as  the  case  may  be"]  in  the  parish  of 
in  the  said  county  of  ,  for  the  educating  and  in^ 

structing  of  pMv^  children  haen  iritfam.llie  said-pawsh  , 

in  the  religion  of  the  Church  of  England,  and  to  read,  write  and 
cast  accounts,  and  other  proper  and  useftil  learning  for  the  pooler 
dasa  of  people,  and  of  settling  and  assuring  the  lands  and  heredita- 
ments hereinafter  described,  for  the  purpose  of  founding  and  establish- 

WITNESS.       .         ,,  XT  T  It.   .  •     i»  _^i_ 

Donor  granto  to  *°g  *"®  same.    Now  THIS  INDENTURE  WITNESSETH,  that  m  ftuth^- 

ance  and  execution  of  the  desire  and  intention  aforesaid  [and  also  in 
consideration  of  the  sum  of  10s.  of  lawftd  current  money  of  England 
to  the  said  (donor)  in  hand  weU  and  truly  paid  by  the  said  (trustees) 
at  or  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,]  he  the  said  (donor)  Hath  given 
and  granted  and  bargained,  sold,  aliened,  and  released,  and  by  these 
presents  Doth  fi'eely  and  absolutely  give  and  grant  (2),  and  bargain, 
sell,  alien  and  release  unto  the  said  (trustees)  and  their  heirs.  All, 
&c.  and  all  and  every  rights,  members,  privileges,  advantages,  easa^^ 


trustees. 


Parcels. 


Charities. 


Rent*cliarge. 


( 1 )  The  law  rel^itive  to  charitable  uses  under  the  statute  of  43  Elix. 
c.  1> ,  and  9  Geo.  2.  c.  36.  is  by  much  too  diffuse,  and  attended  with  too 
many  nice  distinctions  to  be  comprehended  within  the  compass  of  a  note^ 
nor  would  it  indeed  be  suited  to  the  nature  of  the  present  Work;  an  out- 
line has  however  been  attempted  in  the  Elem.  Conveyancing,  Vol.  III. 
p.  587.  2nd  Ed. 

(2)  If  die  gifl  be  of  a  rent- charge,  se%post.  Rider  A*  p.  531. 


OlfT. 
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mentlB,  appendants  and  appurtenances  to  the  same  hereditaments  and 
premises  or  any  part  thereof  belonging  or  in  anywise  appertaining,  Chanty. 
(all  which  said  hereditaments  are  now  in  the  actual  possession  of  the 
said  {trtietees)  by  virtue  of  a  bargain  and  sale  to  them  thereof  made 
by  him  the  said  {donor)  for  one  year  in  consideration  of  Bs.  by  an 
indenture  bearing  date  the  day  next  before  the  day  of  the  date  of  these 
presents,  and  by  force  of  the  statute  made  for  transferring  uses  into 
possession ;)  and  all  and  every  reversion  and  reversions,  remainder 
and  remainders,  of  and  in  the  same,  and  all  and  singular  the  rents, 
issues  and  profits  thereof,  and  all  and  every  the  estate,  right,  title 
and  interest  whatsoever  of  him  the  said  (donor)  of,  in  and  to  the 
same,  To  have  and  to  hold  the  said  messuages  or  tenements,  To  hold 
lands,  hereditaments,  and  all  and  singular  other  the  premises  herein- 
hdate  given  and  granted  or  otherwise  assured  or  intended  so  to  be 
nnto  and  by  the  said  (trustees)  and  their  heirs,  to  the  use  and  be- 
hoof of  them  the  said  trustees,  their  heirs  and  assigns  for  ever ;  but 
nevertheless  upon  the  trusts  and  to  and  for  the  ends,  intents  and 
purposes  hereinafter  declared  or  expressed  concerning  the  same,  (that 
is  to  say)  upon  teust  (1),  that  they  the  said  (trusteesY and  the  sur-  cww  TRuwto 
vivors  and  survivor  of  them,  and  the  heirs  of  the  last  survivor,  and  J^^in  iiwtroc? 
their  and  his  assigns  or  successors,  under  or  by  virtue  of  the  trusts,  ««  chUdien, 
powers  or  provisions  hereinafter  contained,  do  and  shall  pay,  apply 
and  dispose  of  the  rents,*  issues  and  profits  of  all  and  singular  the 
said  hereditaments  when  and  as  they  shall  be  received,  or  so  fkr  as 
the  same  will  extend,  in  or  for  the  maintenance  of  a  free-school  in  the 
said  parish  of  for  the  teaching  of  poor  boys,  and 

poor  girls  bom  within  or  belonging  to  the  said  parish;  the 
said^boys  to  be  taught  to  read  and  write  and  cast  accounts,  and  the 
girls  to  read  and  write,  and  sew,  knit,  mend  and  make,  and  the  said 
children  to  be  instructed  in  such  other  learning  or  knowledge  as  shall 
be  thought  useftd  and  proper  for  their  situations  in  life,  without  any 
fee  or  reward  for  the  same,  and  in  trust  to  pay  and  allow  to  a  andsaltfyto 
master  and  a  mistress  of  the  said  school,  such  salaries  or  yearly  ^j^^^ 
sums  as  they  the  said  (trtistees)  or  the  major  part  of  them  shall 
from  time  to  time  think  fit  and  suflident;  and  the  said  (donor)  Appointment  of 
hath  constituted  and    appointed   and   hereby  doth  constitute  and  "''^      ""*" 
appoint  and  his  wife  to  be  schoolmaster  i|nd 

mistress  of  the  said  school,  for  so  long  a  time  as  in  the  opinion  of  the 


(1)  If  the  object  of  the  gift  be  for  the  support  of  a  religious  sect,  see  D>«"e°^«* 
post.  Rider  B.  p.  532. 
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PRECEDENTS  IN 


[class  IX. 


8IPT. 


Charily. 


IVIaster,  &c.  not 
to  receive  gra- 
luitics. 


But  mav  take 
pay  scholars. 


Children  to  be 
parishioners. 


Trustees  to 
examine  the 
children,  &c. 
ouce  a  year. 


Trustees  may 
remore  master, 
&c. 


Names  of 
chihircn  to  bq 
registered. 


said  {dmim)^  during  his  life,  and  of  the  trastees  for  the  time  bring 
for  the  said  school,  after  his  decease,  he  and  she  shall  respectively 
conduct  himself  and  herself  well  and  becomingly.  And  that  the  said 
schoolmaster  and  mistress  for  the  time  being  shall  not  receive  any 
money  or  other  present  from  the  parents  or  relations  of  the  said 
children,  either  at  their  entrance  or  breaking  up,  or  at  any  other 
time,  or  upon  any  other  account  whatsoever,  but  shall  content  them- 
selves with  the  salaries,  reward  and  encouragement  paid  or  allowed  to 
them  by  the  said  trustees  for  the  time  being ;  Provided  always, 
that  the  said  schoolmaster  and  mistress  shall  respectively  be  at  liberty 
to  take  any  other  scholars  into  the  said  school,  not  exceeding 
boys  and       ^      '   girls  in  number  (besides  the  said  poor 

children),  and  to  take  such  salaries  or  rewards  for  teaching  them 
as  they  shall  respectively  think  fit.  And  the  said  (donor)  doth  here- 
by further  order,  direct  and  appoint  that  the  said  poor 
children  shall  be  from  time  to  time  chosen  and  elected  out  of  the  na- 
tives (if  it  can  so  be),  and  if  not  out  of  the  inhabitants  of  the  said 
parish  of  ,  or  other  the  next  adjacent  parishes  (but  the  chil- 
dren of  the  said  parish  of  being  always  preferred  and  taken 
into  the  said  school,  if  qualified,  before  the  children  of  any  such  ad- 
joining parish) ;  and  that  none  of  such  poor  children  being 
boys  shall  be  admitted  into  the  said  school  before  the  age  of 
years,  and  being  girls  before  the  age  of  years,  nor  shall  the 
boys  continue  at  the  said  school  afler  the  age  of  years,  nor 
the  said  girls  af);er  the  age  of  years :  And  the  said  (donor) 
doth  hereby  fiirther  direct  that  the  trustees  of  the  said  charity  for  the 
time  being,  or  as  many  of  them  as  conveniently  can,  shall  once  in 
every  year  meet  at  the  school-house  where  the  said  charity-school 
shall  be  kept,  to  examine  the  proficiency  of  the  children  there,  and 
into  any  neglects,  miscarriages  or  irregularities  which  there  may  be 
of  or  in  the  said  schoolmaster  and  mistress  for  the  time  being,  or  their 
management  of  the  said  children,  or  in  the  conduct  or  behaviour  of 
such  children,  and  to  make  such  reasonable  by-laws  and  ordinances 
as  to  them  shall  seem  meet  for  the  better  management  and  promoting 
of  the  said  charity,  and  the  design  and  ends  thereof.     And  it  is 

IIEUEBY    FUKTIIER    ORDERED   AND    DECLARED  by    the   Said  {donOf) 

that  it  shall  be  lawful  for  the  major  part  of  the  trustees  of  the  said 
charity  for  the  time  being,  for  any  gross  oiFencc,  mi^arrii^e,  irr^a- 
larity  or  neglect,  to  deprive  and  remove,  or  to  suspend  the  school- 
master and  mistress  of  the  said  school  for  the  time  being,  or  either  of 
them,  or  to  expel  any  of  the  said  poor  childen.  And  it  is  hereby 
further  ordered,  directed  and  appointed  that  a  book  shall  be  carefully 
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kept  by  the  master  of  the  said  school  for  the  time  being,  wherein  shall  — 

be  entered  the  names  of  every  of  the  said  poor  children,        Charuj^. 

together  with  the  times  when  they  were  respectively  chosen  and  ttk&i 

into  the  said  school,  and  their  respective  ages,  and  likewise  the  names 

of  such  of  the  said  children  as  shall  be  removed  or  sent  from  or  who 

shall  depart  from  the  said  school,  and  their  respective  ages  at  the 

time  of  such  removal  or  departure ;  and  wherein  also  or  in  some 

other  book  shall  be  entered  minutes  of  all  rules  and  regulations  which  ^  mini^ 

of  procMoiDgi* 

the  said  trustees  shall  make  at  their  said  yearly  meeting,  or  at  any 

other  time  or  times,  touching  the  said  school,  anid  also  all  other  acts 

which  shall  be  done  by  the  said  trustees  for  the  time  being  or  any  of 

them  in  relation  to  the  said  school,  which  said  book  or  books  shall 

be  always  ready  to  be  produced  and  shown  unto  the  said  trustees  for 

the  time  being  whenever  reasonably  required  in  that  behalf.    And  to  J^*^,,*^**"  ®" 

the  mtent  that  there  may  be  at  all  tunes  a  competent  number  and 

perpetual  succession  of  fit  persons  for  ever  to  act  in  the  management 

knd  government  of  the  Said  charity  according  to  the  true  intent  and 

meaning  hereof,  the  said  (donor)  doth  hereby  Anther  order,  direct 

and  appoint  that  when  and  as  often  as  the  number  of  trustees  for  the 

time  being  shall  be  reduced  by  death  or  otherwise  to  the  number  of 

it  shall,  &c.  [power  ofJUling-up  trustees^  (1).    Provided  al-  Power  for  donor 
WAYS,  and  it  is  hereby  further  agreed  and  declared,  that  it  shall  and  i^  hi.  mdJL 
may  be  lawful  to  and  for  the  said  (donor)  at  any  time  or  times,  by 
any  writing  under  his  hand  and  seal  (and  attested  by  two  or  more 
witnesses),  to  make  any  ftuther  or  other  orders  and  directions  for  the  y 

better  management  of  the  said  charity,  and  to  alter,  add  to  or  revoke 
any  of  the  orders  hereby  made  and  appointed  by  him  relating  to  the 
same     Provided  always,  that  in  case  the  yearly  rents  and  profits  If  funds  deficient 
of  the  said  hereditaments  shall  prove  deficient  (with  the  contribu-  |^^^  applied  yw 
tions,  if  any,  of  other  well  disposed  charitable  persons)  for  the  edu- 
cating of  poor  children  as  aforesaid,  then  the  same  shall  be 
applied  for  and  towards  the  educating  of  as  many  poor  children  as 
the  same  shall  reasonably  extend  to  educate  in  the  manner  aforesaid, 
either  boys  or  girls,  at  the  discretion  of  the  trustees  for  the  time 
being.  Provided  always,  and  the  charity  hereby  given  and  granted  If  charity  dis- 
is  upon  this  express  condition,  that  in  case  the  same  shall  at  any  time  J^  donor^Twri. 
be  discontinued  or  come  to  an  end  by  any  judgment  of  law,  decree  in 
equity,  or  legislative  enactment,  then  and  in  such  case  and  from 


(1)  See  poft.  p.  532. 
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*"^'  diencefonh  these  presents,  and  the  grant  and  assurance  hereby  made 
Okariiy.  of  the  Said  hereditaments  upon  the  trusts  aforesaid,  and  every  thing 
herein  contained,  shall  cease,  detennine  and  be  utterly  void  and  of 
none  eflfect,  to  aU  intents  and  purposes  whatsoeyer,  and  the  same 
shall  descend  or  go  and  belong  to  and  be  holden  by  the  said  trustees 
thereof  for  the  benefit  of  such  person  or  persons  who  for  the  time 
being  shall  be  the  right  heir  or  right  heirs  of  me  the  said  {danor)j 
any  thing  herein  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding. Pkovided  ALWAYS,  &c.  [Trugtces  not  answerable 
for  more  monies  than  they  shall  receive  nor  for  the  acts  ofead^ 
other.]  0)    IN  WITNESS,  &c. 


(1)  See  post.  p.  533. 


B^g»ti7.  %«  By  Stat.  52  Geo.  3.  c  102.  it  is  enacted^  that  a  memorial  (whidi 

aeepost.  '^  Memorial")  of  all  charitable  donations  to  issue  out  oflaod 
or  funded  property  for  the  benefit  of  any  persons  not  being  Quakers, 
shall  be  registered  by  the  trustees  or  possessors  thereof  in  the  office  of 
the  clerk  of  the  peace  of  the  county  or  place  where  the  persons  to 
be  benefited  thereby  shall  be  resident ;  see  also  58  Geo.  8.  c  91.  rela- 
tive to  such  charities  as  are  connected  with  the  education  of  the  poor. 
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Rider  A. 

VanatUm  where  a  Rent-charge  is  created  for  the  preceding 

purpoeesn 
(See  anie^  p.  526,  n.  (2).) 


GIFT. 

Charity, 


Hath  given,  granted,  bargained,  8old  and  confirmed,  and  by  these  pre- 
sents doth  for  himself,  his  heirs  and  assigns,  give,  &c.  unto  the  said 
(truitees)f  their  heirs  and  assigns,  one  annuity  or  yearly  rent-charge  of 
£  ,  of,  &c.  to  be  yearly  issuing  and  going  out  of  All,  &c*   To 

HAVE,  HOLD,  perceive  and  yearly  to  receive,  take  and  enjoy  the  said 
annuity  or  yearly  rent-charge  of  £  unto  and  to  the  use  of  the 

said  {trustees),  their  heirs  and  assigns,  for  ever,  to  be  paid  and  payable 
half-yearly  at  the  two  most  usual  feasts  or  days  of  payment  in  the  year, 
(that  is  to  say)  on,  &c.  by  even  and  equal  proportions^  the  first  payment 
thereof  to  begin  and  be  made  at  the  feast  day  of  now  next  ensuing, 
and  every  of  the  said  payments  to  be  made  without  any  manner  of  deduc- 
tion or  abatement  for  or  in  respect,  &c.  upon  and  for  the  several  trusts, 
intents  and  purposes,  and  subject  to  the  provisoes,  conditions  and  agree- 
ments hereinafter  declared  or  expressed  concerning  the  same.  And  the 
said  {donor)  for  himself,  his  heirs  and  assigns,  doth  covenant  and  grant 
to  and  with  the  said  {trustees)^  their  heirs  and  assigns  \jiooenani  to  enter 
and  distrain  Jbr  non»payment  (1)].  And  the  said  {donor)  for  himself,  his 
heirs  and  assigns,  doth  covenant  and  grant  to  and  with  the  said  {trusteet)^ 
their  heirs  and  assigns,  that  in  case  the  said  annuity  or  yearly  rent- 
charge  of  <^  ,  or  any  part  thereof  shall  be  behind  or  unpaid  by 
the  space  of  days  next  over,  &c«  [to  enter  and  receive  the  rents  (2)*3 
Provided  always  and  it  is  hereby  agreed  and  declared  by  and  be- 
tween the  parties  to  these  presents,  that  the  said  annuity  or  yearly  rent- 
charge  is  hereby  granted  to  them  the  said  {trustees)^  their  heirs  and  as- 
signs, upon  and  for  the  several  trusts,  intents  and  purposes,  and  subject  to 
the  provisoes,  conditions  and  agreements  fiiUowing,  (that  is  to  say) 
Upon  trust  and  confidence  that  they  the  said  {trustees)  and  the  sur- 
vivor of  them,  and  the  heirs  of  the  survivor,  and  their  and  his  assigns, 
shall  and  w31  from  time  to  time  and  at  all  times  hereafter  pay,  apply  and 
dispose,  &c«  [/o  the  same  effect  as  ante  (S).] 

{U  See  past.  ^  576.  DUtrea^  &c. 

(2)  See  ante,  p.  263.  Bntry. 

(8)  See  antei  p.  627,  or  posL  p.  6SS.  Trusts. 
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Rider  B. 

Variation  where  the  Trusts  are  for  Support  of  a  Religious  Sect. 

(See  antey  p.  527>  n.  (1).) 


habitants. 


Siipport  of  a       Upon  trust  for  and  towards  the  relief,  support  and  maintenance  of 
miniiter.  p^^^.  Pfotestant  dissenting  ministers  of  the  gospel,  within  that  part  of  the 

United  Kingdom  called  England,  and  for  and  towards  the  maintenance, 
education  and  qualifying  of  youths  designed  for  the  work  of  the  ministry 
amongst  dissenting  Protestants  within  the  aforesaid  limits,  or  for  and  to- 
5irards  the  relief  and  support  of  poor  widows  or  orphans  of  such  poor 
ministers,  or  the  purchase  of  proper  and  suitable  books  to  be  bestowed 
upon  such  poor  ministers  or  youth  as  aforesaid,  or,  in,  for  and  towards 
all  or  such  of  the  uses,  ends,  intents  and  purposes  aforesaid,  or  such 
other  charitable  u«es,  ends,  intents  and  purposes  for  the  relief  of  poor 
Protestant  dissenters  within  the  limits  aforesaid,  as  the  said  trustees  for 
the  time  being  or  the  major  part  of  them  shall  from  time  to  time  in  their 
Preference  to  in-  discretion  think  fit.  PROVIDED  NEVERTHELESS,  and  it  is  the  true  in- 
tent and  meaning  of  these  presents  and  of  the  said  (donor)y  and  it  is 
hereby  by  him  declared,  that  in  the  application  and  distribution  of  the 
said  trust-monies  and  effects  in  the  manner  afoi'esaid,  particular  regard 
shall  be  had  from  ^tiilae  to  time  to  such  ministers,  youths,  widows  snd 
orphans  as  shall  be  inhabitants  of,  or  born  within  the  said  county  of 
,  and  who  shall  by  the  said  trustees  be  judged  proper  objects 
of  the  said  charities;  and  that  from  year  to  year  and  until  the  whole  of 
the  said  trust  monies  shall  be  app]i<sd  in  the  manner  aforesaid,  a  com- 
petent part  thereof  shall  accordingly  be  distributed  to  and  amongst  such 
of  the  said  objects  as  shall  be  inhabitants  of,  or  born  within  the  same 
county.  Provided  always  nevertheless,  and  it  is  hereby  declared 
and  agreed  that  when  and  so  soon  as  the  trustees  parties  to  these  pre- 
sents, shall  by  death  or  otherwise  be  reduced  to  the  number  of  , 
then  such  trustees  or  the  survivors  or  survivor  of  them  shall  there- 
upon forthwith  elect  and  make  choice  of  so  many  and  such  other  fit  and 
proper  persons  (being  Protestant  dissenters  of  good  credit  and  reputa- 
tion) to  be  trustees^  together  with  the  remaining  trustees  or  trustee  for 
the  purposes  aforesaid,  as  shall  complete  and  make  up  the  number  of 
trustees,            or            at  the  most,  and  that  thereupon  and  so  soon  as 


Provision  for 
filling  up  trus- 
tees* 


«tr«t 
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conveoiently  may  be  after  ntch  choice  aforesaidt  the  then  remainbg  tnia*  ^ 
tees  or  the  survivors  or  survivor  of  them,  shall  by  the  advice  of  counsel        Chan^. 
in  the  law,  well  and  sufficiently  convey,  assign  and  make  over  all  the  rest 
and  residue  of  the  said  trust-estate  monies  and  premises,  so  and  in  such 
sort  as  that  the  same  shall  be  legally  vested  in  the  said  then  remaining 
trustees  or  trustee,  and  such  new  trustees  to  be  elected  and  chosen  as 
aforesaid,    their  heirs,   executors,  administrators  and  assigns  respec- 
tively upon  the  trusts,  and  to  and  for  the  intents  and  purposes,  and 
subject  to  the  provisoes  and  argeements  in  these  presents  declared  or  ex« 
pressed  concerning  the  same  monies  and  premises,  and  so  from  time 
to  time  and  as  often  as  during  the  trusts  aforesaid  the  said  trustees  for 
the  time  being  shall  by  death  or  otherwise  be  reduced  to  the  number  of 
,  to  the  end  that  the  said  trust-estate  and  premises  may  not  at  any 
time  come  to  or  vest  in  the  heirs,  executors  or  administrators  of  any 
single  surviving  trustee.     Providxd  always  nbverth bless,  and  it  Not  more  thtn 
is  hereby  declared  and  agreed  that  there  shall  not  at  any  time  hereafter  ^^!^/^""^'^  * 
during  the  continuance  of  the  trusts  aforesaid,  be  elected  or  chosen  into 
the  number  of  trustees  for  the  purposes  aforesaid,  above  the  number,  of 
one  minister  of  the  gospel  (to  be  living  and  acting  in  the.aforesaid  trusts) 
at  one  and  the  same  time,  any  thing  hereinbefore  contained  to  the  con* 
trary  thereof  in  anywise  notwithstanding.    Provided  also,  and  it  is  Power  to  inrest 
hereby  further  declared  and  agreed  that  it  shall  be  lawful  for  the  trustees  ^^^^^  "^"^ 
for  the  time  being  of  the  said  trust-estate  and  premises,  or  the  major 
part  of  them  (as  and  when  any  monies  belonging  to  the  said  trust- 
estate  shall  come  in,  and  until  the  same  monies  shall  be  applied  and  dis- 
tributed for  the  purposes  aforesaid),  to  lend  and  place  out  the  same  or 
any  part  thereof  upon  any  public  or  private  security  or  securities  at  in- 
terest, or  to  invest  the  same  in  the  purchase  of  shares  in  any  of.  the  public 
stocks  or  funds  of  the  Bank  of  England,  South.  Sea  Company,  or  in  the 
purchase  of  South  Sea  Annuities,  or  otherwise  to  improve  the  same  monies 
or  any  part  thereof,  in  such  manner  as  the  said  trustees  for  the  time  being 
or  the  major  part  of  them  shall  from  time  to  time  think  fit,  subject  never- 
theless to  the  trusts  aforesaid.    And  turther  that  the  same  trustees  Trustees  not  to 
or  any  of  them,  their,  or  any  of  their  heirs,  executors  or  administrators  each'oUier- 
shall  not  be  charged  or  chargeable  with  or  accountable  for  any  more 
monies  or  greater  part  of  the  said  trust-estate  and  premises  than  they 
respectively  shall  actually  receive  or  which  shall  come  to  their  respective 
hands  by  virtue  of  these  presents,  nor  with  or  for  any  loss  which  ^all 
happen  to  the  same  monies  and  estate  or  any  part  thereof,  so  as  such 
loss  shall  happen  without  their  wilful  default,  nor  shall  the  one  of  them 
be  answerable  for  the  other  or  others  of  them,  or  for  the  acts  or  defaults 
of  the  other  or  others  of  them,  but  each  for  his  own  acts  and  defaults 
only.    And  further  that  it  shall  be  lawful  for  them  the  said  trustees,  and  ^y  '^^■^  ^'- 
each  and  every  of  them,  their  and  each  and  every  of  their  heirs,  execu-  ^"**' 
tors  and  administrators,  in  the  first  place,  by  and  out  of  the  said  trust- 


SAk  PRSCEDEHTa  m  [class  IX. 


•Iffb 


^  etUrte  «ni  premifei,  to  deduct  and  reimbune  himself  aod  tbemsdfes  sH 

C*^^*        ittch  necessary  costs,  charges,  damages  and  expenses  as  he,  thej  or  any 

of  them  shall  sustahi,  expend  or  be  put  unto  in  the  execution  or  by 

reason  of  the  trusts  aforesaid,  or  any  thing  in  anywise  relating  thereunto. 

and  analiowaoce  PnoviDSD  vuKTHBR,  that  it  shall  be  lawful  for  the  acting  trustees  for 

the  time  being  of  the  said  trost'estate  and  prembes,  yearly,  and  from 
time  to  time  dnring  the  continuance  of  the  aforesaid  trusts,  to  deduct 
and  retain  by  and  out  of  the  same  estate  and  premises  to  and  for  their 
own  use,  for  their  trouble  and  cane  in  the  performance  of  the  saaie 
ti^osts  the  yearly  sum  of  £  ,  of  lawful  money  of  Greet  Britaia, 

to  be  equally  shared  and  divided  amongst  such  acting  trusteea  for  the 
time  being,  over  and  above  all  such  costs,  charges,  damages  and  ex- 

Pover  ht  donor  pensos  as  aforesaid.    Protibxd  lastly,  and  it  is  herd>y  further  de- 

or  times  hereafter  during  his  life  by  any  deed  or  deeds,  or  writing  or 
writings  under  hit  hand  and  seal  to  be  by  him  signed,  sealed  and  exe- 
cuted in  the  presence  of  two  or  more  credible  witnesses,  to  revoke,  alter, 
annul  and  make  void  all  and  every  or  any  of  the  trusts,  declarations  and 
agreements  hereinbefore  declared  or  made  of  or  concerning  the  said 
trust^estate  and  premises  or  any  part  thereof,  and  by  the  same  deed  or 
deeds,  writing  or  writings,  or  by  any  other  deed  or  deeds,  writing  or 
writings,  to  be  by  him  sealed  and  delivered  as  aforesaid,  to  direct,  limit 
and  declare  or  appoint  any  new  or  other  use  or  uses,  trust  or  trosti, 
directions,  declarations  or  appointments  of  or  concerning  the  same 
trust-estate  and  premises,  or  any  part  thereof,  as  to  him  the  said  (donor) 
shall  seem  meet,  and  so  from  time  to  time  and  as  often  as  he  shall  think 
fit,  anythmg  herein  contained  to  the  contrary  notwithstandmg. 
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No.  CCCLVII. 

*  J  Grant  of  Crown  Lands  for  the  erecting^  a  Church,  4^.  under 

3  Geo.  4  (1).  / 


I  [or  we  or  the  corporate  title  of  a  corporation']  under  the  authority 
and  for  the  purposes  of  an  Act  passed  in  the  fifty-eighth  year  of  the 
reign  of  his  hite  Majesty,  intituled  "  An  Jet  for  Building  and  Pto-^ 
mating  the  Building  of  Additional  Churches  in  Populous  Pariahea^ 
and  of  another  Act  passed  in  the  fifty-ninth  year  of  the  reign  of  his 
late  Majesty,  intituled  '^  An  Act  to  Amend  and  render  more  effkctual 
an  Act  passed  in  the  last  Session  of  Parliament  for  Building  and 
Promoting  the  Building  of  Additional  Chwrches  in  Populous 
Parishes^  and  of  another  Act  passed  in  the  third  year  of  his  present 
Majesty,  intituled  '^  An  Act  to  Amend  and  render  more  effectual 
two  Acts  passed  in  theffty^^hth  and  fifty-ninth  years  of  his  late 
Majesty  for  Building  and  Promoting  the  Building  of  Additional 
Churches  in  Populous  Parishes^'"  do  hereby  freely  and  voluntarily 
give  to  his  Majesty'^s  Commissioners,  [or  to  ]  {as  the  case 

may  require)  and  by  these  presents  freely  and  voluntary  and  taith' 
out  any  valuable  consideration  [if  the  lands,  &c.  are  conveyed  for  a 
▼aluable  consideration  leave  out  the  words  in  italics  and  insert.  Do 
for  and  in  consideration  of  the  sum  ot  £  to  me  or  us  or  the 

paid,  hereby,  under  the  authority  of  the  several  recited 
acts,  grants  convey,  and  release  to  the  said  ]  All  [de- 


C&AXT. 


{chwrche»\ 


( 1 )  The  Stat.  8  Geo.  4*  c.  72.  in  amendment  of  the  acts  58  and  59  Geo.  8  Geo.  *.  c.  71. 
3.  for  the  encouragement  of  building  additional  churches,  empowers  the 

f>rincipal  officers  of  any  public  department  under  Government  having 
andS)  &c.  belonging  to  the  crown,  to  convey  the  same  to  be  used  as  or 
for  enlarging  of  sites  for  churches  or  chapels,  or  enlarging  church-yards 
or  cemeteries,  or  for  residences  for  ecclesiastical  persons ;  which  con- 
veyances shall  be  made  as  near  to  the  above  form  as  circumstances  will 
permit,  and  be  a  bar  to  all  estates  tail  and  other  rights  and  incumbrances 
whatsoever. 
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Land 
{churches). 


scribing  the  premises  to  he  conveyed]  and  all  [my  or  our  or  the] 
right,  title,  or  interest  of  [if  a  corporation^^  to  and  in  the  same  and 
every  part  thereof,  to  hold  to  the  said  and  their  successors 

for  the  purposes  of  the  said  several  acts,  and  to  be  devoted,  when  con- 
secrated, to  ecclesiastical  purposes  for  ever,  by  virtue  and  according 
to  the  true  intent  and  meaning  of  the  said  several  recited  acts.  IN 
WITNESS,  &c. 


Stitnpb 


%•  No  stamp  is  requisite  on  this  instrument,  all  grants,  &c«  made 
in  pursuance  of  the  act  cited  in  the  preceding  note  being  exempted. 
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No.  CCCLVIII. 

*j<  Grant  of  Glebe  Lands  or  Tithes  hy  way  of  Sale  fw  the 
purchaaeyf  other  Lands^  under  I7  Geo.  3.  (1) 


This  Indenture  made  the  day  of  in  the 

year  of  the  reign  of  his  Majesty  King  George  the  ,  and  in 

the  year  of  our  Lord  18        ,   Between  A.  B.  ordinary  of  the 
rectory,  (vicarage,  chapehy  or  peri^j^tual  cure  as  the  case  shaUbe),  of 
in  the  county  of  C.  D.  of  patron  of  the 

said  rectory,  &c.,  and  the  reverend  E.  F.  clerk,  incumbent  of  the 
said  rectory,  &c.  of  the  one  part,  and  G.  H.  of  of  the  other 

part    Whereas  in  the  execution  of  an  Act  passed  in  the  seven- 
teenth year  of  the  reign  of  his  Majesty  King  George  the  Third,  en- 
tituled,  Sec.  [here  set  forth  the  title  of  the  Acf\j  it  hath  been  found 
convenient  to  purchase  certain  lands,  &c.  [descrU)e  particularly  the 
kmds  purchased]^  lying  near  and  convenient  to  the  parsonage-house 
belonging  to  the  said  rectory,  &c.  [or  if  the  house  be  lately  pur- 
chased^  lying  near  a  certain  messuage,  house  or  tenement  and  build- 
ings lately  purchased  for  the  habitation  of  the  minister  of  the  said 
rectory,  &c.  under  the  powers  of  the  said  Act],  and  it  hath  been 
found  most  convenient,  and  agreed  by  the  said  ordinary,  patron  and 
incumbent  that  the  glebe  lands,  [or  tithes  as  the  case  shall  6e], 
heremafter  described,  belonging  to  the  said  rectory,  &c.  shall  be  sold 
'  to  raise  the  sum  of  £  ,  being  the  purchase-money  for  the 


OmAMT. 


GiebevrTithe 
(cAiircAd). 


(1)  By  the  17  Geo.  3.  c.  53.  sec.  11,  (amended  by  21  Geo.  3.  c  66.  17Geo.8.c.6S. 
and  3  Geo.  ^.  c.  72,)  the  ordinary,  patron  and  incumbent  of  any  living 
or  benefice  not  having  a  convenient  house  of  residence  upon  it,  are  au- 
thorized to  purchase  one,  and  for  that  purpose  may  sell  or  exchange 
any  of  the  ^bes  or  tithes  belonging  to  such  living  or  benefice,  the  deed 
of  conveyance  of  which  if  sold  is  directed  to  J)e  to  the  above  effect.  The 
form  of  an  exchange  for  the  like  purpose  will  be  found  ante,  **  £x- 

CHANGB." 


tl}p...yOL.  II. 
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.  said  lands  hereinbefore  described,  in  order  to  make  an  equivalent  for 
GiebeorTUhe    g^^j^  lands,  and  a  contract  hath  been  made  with  the  said  G.  H.  for 

the  absolute  sale  at  the  price  or  sum  of  dP  ,  of  part  of  the 

glebe  land  [or  of  the  tithes  as  the  case  shall  he\  belonging  to  the 
said  rectory,  &c.  hereinafter  mentioned,  that  is  to  say,  [here  describe 
the  particulars  of  the  land  or  tithes  proposed  to  be  «>W],  which 
contract  is  hereby  ratified  and  confirmed  by  the  said  ordinary,  patron 
and  incumbent :  Now  this*  It^^denture  witnesseth,  that  the  said 
A.  B.,  C.  D.  and  E.  F.  in  order  to  carry  the  said  contract  into  exe- 
cution and  to  fulfil  the  purposes  of  the  said  recited  Act  in  {Pursuance 
of  the  powers  thereby  to  them  given,  and  in  consideration  of  the  sum 
of  £  the  receipt  whereof  is  hereby  acknowledged  on  the  back 

of  this  deed,  which  sum  hath  been  paid  and  applied  in  the  purchase 
of  the  lands  hereinbefore  described,  have  and  each  of  them  iiath 
granted,  bargained  and  sold,  and  by  these  presents  do  and  each  of 
them  doth  grant,  bargain  and  sell  unto  the  said  6.  H.  and  his  heirs 
and  assigns  all,  &c.  [here  describe  the  lands  or  tithes  as  the  case 
shall  be]f  with  their  and  every  of  their  rights,  privileges  and  ap- 
purtenants, to  hold  to  and  to  the  use  of  the  said  G.  H.,  his  heirs  and 
assigns,  for  ever.  And  the  said  A.  B.,  C.  D.  and  £.  F.  do  hereby 
severally  covenant  for  themselves,  their  several  executors  and  admi- 
nistrators, to  and  with  the  said  G.  H.,  his  heirs  and  assigns,  that  they 
nor  any  of  them  have  or  hath  done  any  act  whereby  the  said  lands 
[or  tithes  as  the  case  shall  be]  can  or  may  be  incumbered ;  and 
that  the  said  G.  H.,  his  heirs  and  assigns,  shall  and  may  from  time 
to  time  for  ever  hereafter  peaceably  and  quietly  hold  and  enjoy  the 
said  glebe  lands  [or  tithes  as  the  case  shall  be"]  according  to  the 
true  intent  and  meaning  of  the  said  Act,  without  any  let,  hindrance 
or  interruption  of  or  from  them,  or  any  of  them.  IN  WITNESS, 
&c. 


StiMp.  *^*  No  Stamp  requisite;  see  the  act  referred  to  in  the  preceding 

note. 
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No.  CCCLIX. 

« 

*J  Grant  of  Lands  by  Commissioners  or  Trustees  of  Turnpike 

Roads,  under  ^  Geo.  4.  c.  95.  (1) 


We  (number)  of  the  trustees  or  commissioners  acting  in  execu- 
tion of  an  act  passed  [here  insert  the  title  of  the  act  appointing 
them"]  in  consideration  of  the  sum  of  £  to  us  paid  by 

{the  purchaser)  do  hereby  grant  and  release  to  the  said  {the  pur-- 
chase7%  all  [^describing  the  premises  to  be  conveyed^"]  and  all  our 
right,  title  and  interest  to  and  in  the  same^  and  every  part  thereof,  to 
hold  to  the  said  {the  purchaser)^  his  heirs,  executors,  administrators 
and  assigns,  for  ever,  by  virtue  and  according  to  the  true  intent  and 
meaning  of  an  act  passed  in  the  fourth  year  of  the  reign  of  King 
George  the  Fourth,  intituled.  An  Act  [here  set  forth  the  title  of 
this  act].  IN  WITNESS  whereof  we  have  hereunto  set  our  hands 
and  seals  this  day  of 


•RANT. 


Lands 
(road-4rustefs). 


(1)  The  act  of  4  Geo.  4.  c.  95.  s.  55.  authorizing  the  sale  of  lands,  Ac  4  Geo.  i.  c.  95. 
by  the  commissioners  and  trustees  of  turnpike  roads  for  the  purposes  of 
the  Turnpike  Act,  directs  that  all  sales  and  conveyances  to  be  made  by  the 
trustees  shall  be  made  at  the  expense  of  such  trustees  or  commissioners 
and  shall  be  expressed  in  the  above  or  some  similar  form  of  words,  aa 
the  circumstances  of  the  case  may  require. 
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No.  CCCLX. 

*A  Grant  of  Tolls  by  way  of  Security  for  Money  borrowed 

under  3  Geo.  4.  c.  126.  (1) 


Bt  Tirtae  of  an  Act  passed  in  the  year  of  the  reign  of 

intituled  Ihere  eet  forth  the  title  of  this  Jct'\  We 
whose  hands  and  seals  are  hereunto  subscribed  and  set,  being 
of  the  trustees  {or  commissioners)  for  putting  into  execution  an  Act 
passed  in  the  year  of  the  reign  of  intituled 

[here  set  forth  the  title  of  the  Act  under  which  the  trustees  or 
commissioners  borrowing  the  money  and  granting  the  mortage 
shall  act"]  in  consideration  of  the  sum  of  £  sterling  advanced 

and  paid  by  A.  B.  of  to  the  treasurer  of  the  said  trustees 

{or  commissioners),  do  hereby  grant  and  assign  unto  the  said  A.  B. 
and  his  executors,  administrators  and  assigns  such  proportion  of  the 
tolls  arising  and  to  arise  on  the  said  turnpike-road  and  the  toll-^tes 
and  toll-houses  erected  or  to  be  erected  for  collecting  the  same  as 
the  said  sum  of  £  doth  or  shall  bear  to  the  whole  sum  now 

or  hereafter  to  become  due  and  owing  on  the  security  thereof.  To 
HAVE,  HOLD,  BECEiTE  and  TAKE  the  Said  proportion  of  the  said  tolls, 
toll-gates,  toll-houses  and  premises,  with  the  appurtenants,  unto  the 
said  A.  B,  and  his  executors,  administrators  and  assigns,  for  and  du- 
ring the  residue  of  the  term  for  which  the  said  tolls  are  granted  by 
the  said  last  mentioned  Act,  unless  the  said  sum  of  <^  ,  with 

interest  after  the  rate  of  per  centum  per  annumy  shall  be 


3Geo.4.clS6.       (i)  By  3  Geo.  4.  c  126.  (sec  8.)  the  trustees  or  commissioners  of 

turnpike  roads  are  empowered  to  borrow  and  take  up  at  interest,  on  the 
credit  of  the  tolls,  and  to  mortgage  the  same  and  the  turnpikes  and  toll- 
houses as  a  security  for  repayment ;  which  mortgage  is  directed  to  be  in 
the  words  or  to  the  effect  of  that  given  above. 


NO.  CCCLX.]  CONVETANCING.  541 

sooner  repaid  and  satisfied.    Given  under  our  hands,  this  day  

of  in  the  year  .  ^J^^ 


*^*  The  act  above  cited  requires,  that  all  mortgages  made  in  pursu-  Entiy. 
ance  thereof  shall  be  entered  in  a  proper  book  by  the  clerk  of  the 
trustees^  which  may  at  all  times  be  inspected  without  fee. 
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Letter  of  Ctedil, 


No.  CCCLXI. 


*A   Guarantee  for  Payment  of  Monies  to    be  advanced^  for 

Goods  taken  on  credit  (1). 


■*^ 


Sir, 
In  consideration  of  your  having  agreed  to  sell  to  C.  D.  of,  &c.  goods 
in  the  way  of  his  trade  [or  if  so  to  advance  the  said  C.  D.  such  sum 
of  money  as  he  shall  have  occasion  for  at  ]     I  the  under- 

signed £.  F.  do  hereby  undertake  to  guarantee  to  you  the  due  pay- 
ment of  all  such  goods  [or  money]  as  you  may  from  time  to  time 
sell  [or  advance  or  pay]  to  him  or  his  order  [add  if  for  goods  whether 
the  same  be  sold  on  credit  or  otherwise,  and  notwithstanding  I  shall 
not  have  notice  of  any  neglect  or  omission  which  may  happen  on 
the  part  of  the  said  C-  D.  in  the  parent  for  such  goods  according 
to  the  credit  that  may  be  agreed  on  for  the  same]  but  so  as  my  lia- 
bility shall  not  at  any  time  or  in  any  event  exceed  the  sum  of 


Letter  of  Credit.       (1 )  Letters  of  credit  or  surety  guaranteeships  are  very  common  with 

merchants  and  others  going  into  distant  parts,  as  they  avoid  the  trouble 
and  risk  of  carrying  specie  for  payment  of  expenses  or  making  purchases; 
the  money  furnished  or  given  credit  for,  is  by  the  custom  of  merchants 
understood  to  be  according  to  the  coin  or  value  of  money  of  the  place. 
If  the  person  to  whom  the  guarantee  is  addressed  accept  it,  by  supplying 
the  goods  or  the  money  required,  the  surety  or  person  guaranteeing  is 
bound  to  pay  by  acceptance  of  bills  drawn  upon  him,  or  otherwise  to  the 
order  of  the  person  accommodated,  the  credit  being  given  to  the  surety 
and  not  to  the  party  himself;  hence  the  surety  should  be  careful  to 
preserve  the  letter  of  credit  as  a  material  evidence  for  his  security, 
but  should  the  person  to  whom  the  letter  of  credit  is  addressed  re* 
fuse  acceding  to  the  terms  of  it,  the  bearer  is  to  apply  to  a  notary, 
as  in  the  ca^^e  of  a  refusal  to  accept  a  bill  of  exchange,  in  order  that  if 
the  drawee  have  money  of  the  drawer's  in  his  hands,  damages  may  be 
recovered  for  refusal ;  and  see  1  Beaw.  Lex.  Mer.  607« 
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And  I  further  agree  that  this  guarantee  or  engagement 


OUAIUMTEX. 


£ 

shall  not  be  withdrawn,  but  shall  continue  in  full  force  until  the  ex-  ^^^^f  Credit. 

piration  of  one  calendar  month  after  notice  to  you  by  writing  under 

my  hand  of  my  intention  to  discontinue  or  determine  the  same. 

Dated  this        day  of 

To  Mr.  A.  B.  E.  F. 


MYrorsscAViov. 


Sh^. 


&u 


PJEIECEBENTS   IN 
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No.  CCCLXII. 


*Jn  Hypothecaiixm  (1)  of  a  Ship  and  Cargo. 


Enow  all  to  whom  this  Instrument  of  bond  and  bill  of  maritiine 
risk  and  bottomry  may  come,  that  in  the  year  from  the  birth  of  our 
Lord  Jesus  Christ,  Anno  ,  on  the  day  of  the  month  of 

,  in  the  city  of  ,  in  my  office  personally  appeared 

(captain  or  master^  6^c.)  captain  of  the  imperial  ship  called  the 

whom  I  know  to  be  the  real  person,  and  he  de- 
clared to  me  [common  ybrm]  in  the  presence  of  the  witnesses  herein- 
after mentioned,  that  within  hours  after  the  arrival  of 
his  said  ship  at  ,  or  any  other  port,  and  previous  to 
beginning  to  make  any  delivery  of  the  cargo  at  the  port  aforesaid, 
or  any  dther  port,  he  the  captain,  or  whosoever  may  act  in  lieu 
of  him,  or  in  case  of  his  absence,  perform  the  duties  of  his  said 
quality,  shall  or  will  pay,  by  this  bill  of  risk,  sea  exchange,  and 
bottomry  to  (lender)^  professed  in  the  order  of  Christ,  or  to  his  or- 
der, the  sum  of  £  sterling,  principal  and  premium, 
of  risk  and  sea  exchange,  at  the  rate  of  £  per  cent,  the  which 
principal  he  acknowledged  to  have  received  here  of  the  said  {lender) 
in  the  good  current  money  of  this  realm,  under  the  denomination 


Rypotliecation.        (1)  The  hypothecation  of  a  ship  is  the  pledging  or  mortgaging  it  for 

necessaries,  which  by  the  civil  or  admiralty  Taw  may  be  done  by  the 
master,  factor,  purser,  or  any  reputed  owner,  in  case  of  the  ship  or 
crew  being  in  distress  or  want  of  necessaries  either  at  sea  or  in  harbour, 
and  the  contract  will  be  binding  on  the  traders  and  owner ;  see  Bridg- 
man*8  Ca.  Hob.  11 ;  Scarborough  v.  Lyrins,  Noy  Uep.  195. 

As  forms  of  this  species  of  assurance  are  kept  by  the  notaries,  ready 
prepared  in  blank»  I  have  thought  it  sufficient  to  insert  one  only. 

Where  the  pledge  is  not  for  the  necessaries  of  the  ship,  in  case  of  ex- 
tremities, it  is  denominated  a  conditional  BiU  ofSaUi  for  which  see  ante^ 
p.  57,  and  see  fozU  next  precedent. 
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of  true  and  legitimate  money  of  sea-exchange  and  bottomry  on  the 
hull,  keel  and  appurtenances  of  the  aforesaid  ship,  and  therewith 
to  supply  the  wants  of  the  repairs,  caulking,  and  of  the  cargo  of 
the  same,  on  which  he  had  effectively  invested  it,  the  said  (lender) 
taking  upon  himself,  and  in  consideration  of  the  aforesaid  premium 
of  £  per  cent,  voluntarily  agreed  for  and  settled  between 

them,  to  run  the  sea  risk  on  the  said  hull,  keel  and  appurtenances 
and  cargo  of  the  said  ship,  in  her  ensuing  voyage,  which  the  said 
captain  is  about  prosecuting,  from  this  po^  of  to  that 

of  ,  these  being  the  risks  which  the  aforesaid 

{lender)  takes  on  himself  and  is  to  run ;  such  as  of  the  sea,  winds, 
fire,  stranding  and  shipwreck,  enemies  and  false  friends,  detentions 
of  princes  and  reprisals,  during  the  whole  of  the  said  voyage ;  ex- 
cepting nevertheless  those  of  barratry  of  the  master,  and  of  aver- 
age, as  well  particular  as  general,  the  which  are  expressly  excluded; 
the  which  risk  shall  commence  to  run  from  the  hour  the  ship  shall 
leave  her  first  anchor  to  set  sail  from  this  port  to  that  of 
and  shall  cease  in  twenty-four  hours  after  having  come  to  an  anchor ; 
and  for  the  ready  payment  of  the  aforesaid  sum,  he  the  captain 
binds  himself,  and  his  effects  in  general,  dues  and  fiinds,  both  in 
actual  possession  and  friture,  and  by  special  mortgage,  the  cargo, 
freights  due  or  that  may  become  due ;  and  in  case  of  failure  of  die 
prompt  payment  in  due  time,  he  binds  himself,  under  this  clause  of 
mortgage,  to  pay  to  him,  or  his  order,  for  all  the  delay  imtil  frill 
payment,  at  and  after  the  rate  of  £  per  cent,  per  annum ;  and 
there  being  also  present  {mate)  mate  of  the  said  ship,  by  whom  it 
was  declared,  that  in  case  of  the  absence  of  the  aforesaid  captain, 
he  bound  himself  to  frilfil  the  contents  of  this  bond  they  thus  exe- 
cuted and  accepted,  after  these  presents  being  read  to  them,  and  I 
{the  notary)  in  the  nan^e  of  whomsoever  it  may  concern  being  ab- 
sent ;  to  all  which  were  witnesses  present,  (interpreter)  who  also 
acted  as  interpreter  as  well  for  the  captain  as  for  the  mate,  he  being 
then  vice-consul,  and  (lender),  who,  together  with  the  parties, 
signed  thereto;  (notary),  the  notary,  wrote  it;  (presentees)  and 
(notary)  notary  public  of  notes  in  the  city  of  ' ,  and  its 

district,  of  his  royal  highness  the  prince  ,  our  lord, 

whom  God  preserve,  caused  this  instrument  to  be  transcribed  from 
my  book  of  notes,  to  which  I  refer  myself,  and  have  subscribed  it 
and  signed  it  in  public  form. 

In  testimony  of  the  truth  (notary) 
(lender)  -{      whose  handwriting  is  certified  by 

(        )  vice-consul. 


HrfOTHICATlOV. 


Sh^ 


BTPOTHIOATIOF. 


IStqt. 
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*An  Hypothecation,  by  way  of  a  Bill  of  Sale,  and  Assignment  of 
Ship 'and  Cargo  for  Securing  Money  lent  (1). 


Recitali. 


This  Indenture  made  the  day  of  in  the 

year,  &c.  and  in  the  year  of  our  Lord  18  j  Between  {lender) 
of,  &c.  of  the  one  part,  and  (owner)  of,  &c.  of  the  other  part. 
Whereas  the  said  (owner)  is  sole  owner  of  a  certain  ship  or  vessel, 
called  the  ,  whereof  (master)  is  master,  now  on  the 

Southern  Whale  Fishery,  and  intended  to  return  irom  thence  with  the 
produce  of  her  fishing  to  Great  Britain :  And  whereas  by  a  cer- 
tain instrument  in  writing,  or  policy  of  insurance,  underwritten  and 
subscribed  at  London  in  the  month  of  last  past,  an  insur- 

ance was  effected  in  the  name  of  the  said  (owner)  on  the  said  abip 
or  vessel  called  the  ,  hier  whaling  stores,  guns,  &c.  [pur- 

sue  the  form  of  the  policy.']  And  whereas  the  said  (owner) 
stands  indebted  unto  the  said  (lender),  trading  upon  an  account  cur- 
rent subsisting  between  them,  in  a  large  sum  of  money,  and  he  the 
said  (lender)  is  likely  to  become  ftirther  in  advance  for  him  the  said 
(owner)  by  effecting  insurances  on  the  said  ship  or  vessel,  and  the 
produce  of  her  fishing,  and  entering  into  further  engagements,  and 
making  further  payments  on  his  account:  And  the  said  (owner)  as 
a  security  to  the  said  (lender),  for  the  balance  now  due  and  owing 
to  him  upon  the  said  account  current,  and  to  induce  him  to  make 
further  payments  and  advances  to  him  the  said  (owner),  and  on 
his  account,  hath  proposed  and  agreed  to  assign  to  him  the  said 
(lender)  the  said  ship  or  vessel  with  her  appurtenances,  and  the  said 
policy  effected  thereon,  and  the  produce  of  her  fishing,  as  a  sccu- 


(1)  The  above,  although  substantially  an  hypothecation,  and  there- 
fore here  placed,  is  as  to  its  form  and  tenor  rather  in  the  nature  of  a  bill 
of  sale  or  mortgage. 


NO.  CCCLXIII.]  CONVEYANCING..  547 

rity  for  the  same  and  interest,  as  hereinafter  more  particularly  is  iJ 

mentioned:  Now  this  Indenture  witnesseth,  that  in  pursuance         ^^' 
of  the  said  proposal  and  agreement  so  made  by  the  said  {owner)  to     witness. 
and  with  the  said  (lender)y  in  consideration  of  the  several  sums  of  ghiTand^^o 
money  advanced  and  to  be  advanced  by  him  to  and  on  account  of  ^  lender, 
the  said  (owner) ;  and  in  further  consideration  of  the  sum  of  &8. 
in  hand   paid  by  the  said  Jilender)  to  the  said  {owner)^  at  or 
immediately  before   the  sealing  and  delivery  of  these  presents,  he 
the  said  {owner)  Hath  bargained,  sold,  assigned,  transferred  and 
set  over,  and  by  these  presents  Doth  bargain,  sell,  assign,  transfer 
and  set  over,  unto  the  said  {lender)^  his  executors,  administrators, 
and  assigns,  all  that  the  said  ship  or  vessel  called  the  , 

of  the  burthen  of  tons  or  thereabouts,  now  on  the  South  Whale 
Fishery,  and  whereof  the  said  is  master,  together  with  all 

and  singular  the  masts,  sails,  sail-yards,  anchors,  cables,  ropes, 
cords,  boats,  oars,  pieces  ot  ordnance  guns,  gunpowder,  shot,  tackle, 
apparel,  ammunition,  provision  and  furniture  to  the  said  ship  or 
vessel  belonging  or  in  anywise  appertaining,  which  said  ship  or  ves- 
sel hath  been  duly  registered  pursuant  to  the  act  of  parliament  for 
that  purpose,  and  a  copy  of  the  certificate  of  such  registry  is  as 
follows :  "  No.  In  pursuance,  &c.  ;*"  [copy  the  certificate  ofre- 

^^'^J  (1)  and.which  said  register  was,  on  the  day  of 
indorsed  with  the  name  of  {master)  as  the  master  thereof.  And 
also,  tuns  of  oil,  part  of  the  produce  of  the  fisheries  of  the  said 
ship,  together  with  the  said  policy  of  assurance  so  effected  thereon  as 
aforesaid,  and  all  such  other  policy  or  policies  for  additional  or  further 
assurance  as  shall  or  may  be  effected  upon  the  said  ship  or  vessel 
and  her  cargo,  or  either  of  them,  in  whose  name  soever  the  same 
may  happen  to  be  made,  and  all  such  sum  and  sums  of  money  thereby . 
secured  or  to  be  secured,  as  far  as  relates  to  the  premises  hereby  as- 
signed ;  and  all  benefit  and  advantage  whatsoever  to  be  had,  made, 
gotten  or  taken,  of  or  by  virtue  of  the  said  premises,  or  any  of  them, 
and  all  the  estate,  right,  title,  interest,  trust,  property,  claim  and 
demand  whatsoever,  both  at  law  and  in  equity,  of  him  the  said 
{owner)  of,  into  or  out  of  the  said  ship  or  vessel,  and  her  apparel 
and  stores,  and  all  and  singular  other  the  effects  and  premises  here- 
inbefore mentioned,  and  hereby  or  intended  to  be  hereby  bargained, 
sold  and  assigned,  and  either  or  each  of  them,  or  any  part  or  parcel 
thereof^  or  any  of  them,  and  all  muniments  and  writings,  relating 


(1)  Seean/<?,  p.  24-5. 
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to  the  said  ship,  now  in  the  custody  or  possession  of  the  sud 
^*^'  (owner)j  or  which  he  can  get  or  obtain  without  suit  at  Uw  or 

in  equity,  To  have  and  to  hold  the  said  ship  or  vessel  and  her 
apparel  and  stores,  and  all  and  singular  other  the  effects  and  [re- 
mises hereinbefore  mentioned,  and  hereby  or  intended  to  be  hereby 
bargained)  sold  and  assigned,  with  their  and  every  of  their  appur- 
tenances, unto  the  said  (lender),  his  executors,  administrators  and 
assigns,  in  as  full,  large,  ample  and  beneficial  manner  and  form, 
to  all  intents  and  purposes  as  he  the  said  {owner)  could  or  might 
have  held  or  enjoyed  the  same  in  case  these  presents  had  not  been 
made;  subject  nevertheless  to  the  proviso  for  redemption  thereof 
Power  of  attor-    hereinafter  contained.     And  for  the  better  enabling  and  empower- 
»^n  of  ship""  i°g  ^^^  SA^d  {lender),  his  executors,  administrators  and  assigns,  to 
and  receive         receive  and  eet  possession  of  the  said  ship  or  vessel,   with  her 

sumc  due  on  o        »  *       ^ 

policy,  tackle  and  stores,  and  the  said  tuns  of  oil,  and  all  and  sin- 

gular other  the  effects  and  premises  hereinbefore  mentioned  and  in- 
tended to  be  hereby  assigned,  and  every  or  any  part  thereof,  he  the 
said  {owner)  hath  made,  ordained,  constituted  and  appointed,  and 
by  these  presents,  doth  make,  ordain,  constitute  and  appoint  the  said 
{lender),  his  executors,  administrators  and  assigns,  his  true  and  law- 
fiil  attorneys  and  attorney,  irrevocable,  for  him  and  in  his  name^  and 
as  his  act  and  deed,  or  in  their  own  names,  and  as  their  own  acts  and 
deeds,  to  enter  into  and  take  possession  of  the  said  ship  or.  vessel, 
with  all  her  tackle  and  stores,  together  with  the  said  tuns 

of  oil  to  be  received  and  taken  by  the  said  {lender)  out  of  the  cargo 
of  the  said  ship,  or  any  part  thereof;  and  to  ask,  denuind  and  re- 
ceive all  such  sum  and  sums  of  money  which  shall  or  may  become 
due,  payable  and  recoverable  by  virtue  of  the  said  policy  of  assur- 
ance so  effected  or  to  be  effected  thereon;  and  in  de&ult  of  payment 
or  delivery  thereof,  or  any  part  thereof,  to  commence,  prosecute^ 
and  defend  any  action  or  actions,  suit  or  suits  at  law  or  in  equity, 
and  to  pursue,  use  and  take  all  other  just  and  law&l  ways  and  means 
for  the  recovery  and  getting  in  all  and  every  the  premises  herdy 
assigned  or  mentioned  or  intended  so  to  be,  and  every  part  and 
parcel  thereof;  and  on  payment,  recovery  or  delivery  thereof  or 
any  part  thereof,  to  give  or  execute  one  or  more  receipt  or  receipts, 
release  or  releases,  or  other  good  and  sufficient  dischai^^  or  dis- 
diarges  for  the  same ;  and  also  to  appoint  and  substitute  one  or  more 
attorney  or  attorneys,  agent  or  agents,  xmder  him,  for  the  purposes 
aforesaid,  with  the  like  or  more  limited  powers,  and  the  same  again 
at  pleasure  to  revoke,  and  from  time  to  time  to  appoint  any  other 
person  or  persons  in  his  place  or  stead,  as  he  shall  think  fit ;  and 


■YrOfHllCATlOK. 
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generally  to  do,  undertake  and  perform  all  and  every  other  act, 
measure  or  thing  whatsoever  which  shall  be  requisite  or  necessary  ^' 
in  or  about  the  premises  for  effecting  the  purposes  aforesaid,  as 
fiilly  and  effectually  to  all  intents  and  purposes  as  if  he  the  said 
{owner)  was  present  and  actually  did  the  same,  he  the  said 
imoner)  hereby  ratifying,  allowing  and  confirming  and  agreeing  to 
ratify,  allow  and  confirm  all  and  whatsoever  his  said  attorneys  or 
attorney,  or  their  or  his  substitute  or  substitutes,  shall  lawfully  do  o^ 
cause  to  be  done  in  and  about  the  premises  by  virtue  of  these  pre- 
sents :  Provided  ax  ways,  and  it  is  hereby  declared  and  agreed  by  Proviso  for  re. 
and  between  the  said  parties  hereto,  that  if  the  said  {(Hvner)^  his  f^!|^°of"sum 
heirs,  executors,  administrators  or  assigns,  pr  any  of  them,  shall  ^»^ 
and  do  well  and  truly  pay  or  cause  to  be  paid  unto  the  s^id  (fender), 
his  executors,  administrators  or  assigns,  all  such  sum  and  sums  of 
money  as  are  now  due  and  owing  unto  him  or  them,  from  the 
said  (otoner),  or  which  he  or  they  shall  or  may  hereafter  pay,  lay 
out,  advance  or  become  liable  to  pay  to  or  for  the  use  of  the  said 
{aumer)^  and  by  his  order,  and  also  such  sum  and  sums  of  mo- 
ney, costs,  charges,  damages  and  expenses  as  he  the  said  {lender), 
his  executors,  administrators  or  assigns,  shall  pay,  lay  out,  sustain, 
expend  or  become  liable  to  pay,  under  and  by  virtue  of  these  pre- 
sents^ or  of  any  covenant,  clause,  agreement,  matter  or  thing  herein 
contained,  together  with  lawful  interest  for  the  same,  to  be  computed 
from  the  respective  days  of  advancing  or  paying  the  same ;  then,  and 
St  any  time  afterwards,  upon  the  request  and  at  the  costs  and 
charges  of  the  said  (owner)  y  his  executors,  administrators  or  assigns, 
be  the  said  (lender),  his  executors,  administrators  or  assigns,  shall  and 
irill  re-4issign  and  re-convey  unto  him  the  said  (owner),  his  execu- 
^rs,  administrators  or  assigns,  or  to  whom  he  or  they  shall  direct  or 
ippoint  the  said  ship  or  vessel,  oil,  and  all  and  singular  the  effects 
md  premises  hereby  or  intended  to  be  hereby  assigned,  or  the  monies 
)r  other  considerations  for  which  the  same  or  any  part  thereof  shall 
lappen  to  be  sold,  in  pursuance  or  under  the  clauses  or  agreements 
lerein  contained,  any  thing  herein  contained  to  the  contrary  thereof 
n  anywise  notwithstanding.  And  it  is  hereby  further  declared  and  Mortgagee  may 
igreed  by  and  between  the  said  parties  hereto,  that  it  shall  and  may 
»e  lawful  to  and  for  the  said  (lender),  his  executors,  administrators, 
nd  assigns,  at  any  time  hereafter  before  the  arrival  of  the  said  ship 
T  vessel  at  the  port  of  or  other  port  or  place  of  dc^ti- 

lation  in  England,  from  her  present  voyage,  to  effect  or  cause  to  be 
ffected  one  or  more  policy  or  policies  of  assurance,  to  insure  the  safe 
rrival  of  the  said  ship  or  vessel  and  her  cargo  at  the  port  of         or 


mture. 


sso 


PUECEDENTS   IN 
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Power  of  sale 
on  default  of 
payment. 


MYwyrmcATioK.  g^^|j  qiI^^t  portfl  OT  places  at  which  it  may  be  intended  the  said  ship 
^>«  shall  unload  and  deliver  her  cargo,  either  in  his  own  name  or  in  the 
name  of  the  said  {otoner)^  or  any  other  person  or  person,  as  his  agent  or 
agents,  and  in  such  sum  or  sums  of  money  as  he  shall  think  proper,  so 
as  not  to  exceed  the  value  of  the  interest  in  and  on  board  the  said  ship, 
and  to  pay  the  necessary  premiums  for  that  purpose,  and  all  costs, 
charges  and  expenses  attending  the  same :  And  also,  that  in  case  the 
said  (owner),  his  executors,  administrators  or  assigns,  shall  refuse 
or  neglect  to  pay  to  the  said  (lender),  his  executors,  administrators 
or  assigns,  within  months  after  demand,  all  such  sum  and 

stuns  of  money  as  shall  be  then  due  and  owing  to  him  or  them  from 
the  said  (atcner),  or  which  he  or  they  shall  be  then  liable  to  pay  to 
and  for  his  use,  together  with  lawful  interest  for  the  same  to  be  com- 
puted as  aforesaid,  then  it  shall  and  may  be  lawful  to  and  for  the  said 
{lender),  his  executors,  administrators  or  assigns,  to  sell  and  dispose 
of  the  said  ship  or  vessel,  oil,  and  all  and  singular  other  the  ef- 
fects and  premises  hereby  assigned  or  intended  so  to  be,  or  any  part 
thereof,  either  by  public  auction  or  private  contract,  for  the  most 
money  or  best  price  or  prices  that  can  or  may  in  their  judgment  be 
reasonably  had  or  gotten  for  the  same ;  and  out  of  the  monies  arising 
from  such  sale,  or  otherwise  coming  to  his  or  their  hands  on  account 
of  the  said  (owner),  his  executors,  administrators  or  assigns,  to  re- 
tain the  same,  or  so  much  thereof  as  shall  be  necessary  to  pay  and 
satisfy  themselves  all  such  sum  and  sums  of  money  as  shall  be  due 
and  owing  unto  him  or  them,  from  the  said  (owner),  his  executors, 
administrators  or  assigns,  or  which  he  or  they  shall  become  liable  to 
pay  for  him  or  them,  and  all  expenses  and  charges  attending  the  said 
sale,  together  with  lawful  interest  for  the  same  as  aforesaid,  and  to 
pay  or  deliver  the  residue  or  overplus  thereof,  if  any,  unto  the  said 
(owner),  his  executors,  administrators  or  assigns,  or  to  whom  he 
or  they  shall  direct  or  appoint :  And  fuktheb,  that  it  shall  and  may 
be  lawful  to  and  for  the  said  (lender),  his  executors,  administrators 
and  assigns,  to  keep  the  said  ship  or  Vessel  and  oil,  fitim  and  after 
her  arrival  at  her  ports  or  places  of  discharge,  imtil  the  same  shall  be 
sold  as  aforesaid,  fully  insured  from  loss  or  damage  by  fire  or  other- 
wise, at  the  costa  and  charges  of  the  said  (owner),  his  executors, 
administrators  or  assigns.  And  the  said  (owner),  for  himself,  his 
heirs,  executors  and  administrators,  doth  hereby  covenant,  prondse, 
and  agree  to  and  with  the '  said  (lender),  his  executors,  administra- 
tors and  assigns,  in  manner  following ;  (that  is  to  say)  that  he  die 
said  (owner),  his  heirs,  executors  or  administrators,  shall  and  wiD 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said  (lender),  his 


Covtnant  by 
owner  to  pay 
■um  due> 
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jxecutors,  administrators  and  assigns,  all  and  every  such  sum  and  ''^"^"^*^"^' 
aims  of  money  as  he  has  already  paid,  lent,  advanced  or  become         ^' 
iable  to  pay,  or  shall  or  may  hereafter  j)ay,  lend  or  advance,  or  be- 
:x)me  liable  to  pay  to  or  for  the  use  of  the  said  (owner),  his  execu- 
tors, administrators  or  assigns,  according  to  the  true  intent  and 
meaning  of  these  presents,  together  with  lawful  interest  for  the 
same,  to  be  computed  from  the  respective  days  of  paying  or  advancing 
the  same*:  And  that  he  the  said  {owner)  now  at  the  time  of  the  That  he  has  a 
sealing  and  delivering  of  these  presents,  is  lawftdly,  rightftdly  and  ^  *     wngn* 
absolutely  possessed  of  and  entitled  to  the  said  ship  or  vessel,  with  her 
tackle,  stores  and  cargo,  and  other  the  effects  and  premises  herein- 
before mentioned  or  intended  to  be  hereby  assigned,  and  is  the  only 
true,  lawful  and  rightftd  owner  thereof;  And  also,  that  he  the  Further assur- 
said  {owner)  y  his  executors  and  administrators,  and  all  and  every  other 
person  and  persons  now  or  at  any  time  or  times  hereafter  having  or 
lawAilly  or  equitably  claiming,  or  to  claim  the  said  ship  or  vessel,  oil, 
and  all  and  singular  other  the  effects  and  premises  hereby  or  intended 
to  be  hereby  assigned,  or  any  part  and  parcel  thereof,  or  any  thing 
out  of  the  same,  shall  and  yill  from  time  to  time,  and  at  all  times 
hereafter,  upon  every  reasonable  request  of  the  said  {lender),  his 
executors,  administrators  or  assigns,  and  at  the  proper  costs  and 
charges  of  him  the  said  {owner),  his  executors  or  administrators, 
make,  do  and  execute,  or  cause  and  procure  to  be  made,  done  and 
executed,  all  and  every  such  further  and  other  acts,  deeds  and  things, 
assignments  and  assurances  in  the  law  whatsoever,  for  the  further, 
better,    more  perfect  and  absolutely  assigning  and  assuring   the 
said  ship,  oil,  and  all  and  singular  other  the  effects  and  premises  here- 
inbefore mentioned  and  intended  to  be  hereby  assigned,  and  for  em- 
powering him  the  said  {lender),  his  executors,  administrators  or  as- 
signs, to  have,  take,  recover  and  receive,  the  same  respectively,  as 
by  him  the  said  {lender),  his  executors,  administrators  or  assigns, 
or  by  his  or  their  counsel  learned  in  the  law  shall  be  reasonably  ad- 
vised and  required.     Pbovided  always,  that  these  presents  shall  Extent  of  secu- 
not  be  or  be  considered  as  a  security  for  more  than  the  balance  or  " 
sum  of  ^  at  any  one  time.     IN  WITNESS,  &c. 


%*  Usual  ad  valorem  Stamp;  and  therefore  a  limit  should  be  put  for  Stvnp. 
the  amount  of  the  security  as  above. 
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A  Deed  of  Indemmty  against  IncambranceSf  by  Declaration  of 
Trust  o/*  Purchase  Money  invested  in  the  Funds. 
Variations  where  it  is   against  Portions  or  Legacies,  &c.   to 

children  not  of  age. 


Recital  of  pur- 
chase. 


Of  premises 
being  charged 
with  payment  of 
an  annuity. 


And  with  pay- 
ment of  l^rcy. 
Of  agreement 
that  part  of  pur* 
chaae  money 
shall  be  iny^ated 
in  the  Funds, 


This  Indentube  made  the  day  of  in  the 

year  of  the  reign,  &c.  and  in  the  year  of  our  Lord  18  ,  Betwekx 
(the  vendor)  of,  &c.  of  the  first  part,  {the  purchaser)  of,  &a  of  the 
second  part,  {trustees  for  the  vendor)  of,  &c.  of  the  third  part,  and 
{trustees  for  the  purchaser)  of,  &c.  of  the  fourth  part.  Whereas  by 
indentures  of  lease  and  release,  the  lease  bearing  date  the  day  next 
before  the  release,  and  the  release  bearing  or  intended  to  bear  even 
date  with  these  presents,  and  made  or  expressed  to  be  made  between 
the  said  {vendor)  of  the  one  part,  and  the  said  (purchaser)  of  the 
other  part,  certain  lands  and  hereditaments  therein  particularly  de- 
scribed were  conveyed  and  assured  unto  and  to  the  use  of  the  said 
{purchaser)  and  his  heirs  by  the  said  {vendor)^  in  consideraticm  of 
the  sum  of  £  therein  expressed  to  have  been  agreed  to  be 

paid  by  the  said  {purchaser)  to  the  said  {vendor)  for  the  absolute 
purchase  of  the  said  hereditaments  free  from  incumbrances.  Akd 
WHEREAS  under  or  by  virtue  of  the  last  will  and  testament  in  writing 
of  {the  testator)  late  of  deceased,  bearing  date  the 

day  of  the  said  hereditaments,  together  with  others,  are  charge- 

able with  the  payment  of  an  annuity  or  clear  yearly  sum  of  JP 
during  the  natural  life  of  {the  annuitant)  of,  &c.  and  also  with  Jie 
payment  of  a  legacy  or  sum  of  £  unto  {the  legatee)  of,  &c. 

upon  his  attaining  the  age  of  twenty-one  years.  And  whereas  vnpon 
the  contract  for  the  purchase  of  the  said  hereditaments  it  was  agreed 
that  the  sum  of  £  part  of  the  said  purchase  money  or  sum 

of  £  should  be  invested  in  the  purchase  of  three  per  cent.  Con- 
solidated Bank  Annuities  in  the  joint  names  of  three  or  more  per- 
sons to  be  named  and  approved  of  by  the  said  {vendor)  and  (pur- 
chaser) upon  trust  to  indemxdfy  the  said  (purchaser)  and  the  said 
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iNDKMvrrr. 


hereditaments  from  the  payment  of  the  said  annuity  and  legacy  so 
respectively  charged  thereon  as  aforesaid,  and  that  a  proper  deed  of  ^^!!^!^^ 
declaration  of  trust  thereof  should  for  that  purpose  be  executed  by       money). 
the  several  parties  hereto.     And  whekcas  the  sum  of  £  Of  purchase    . 

hath  accorcUngly  been  this  day  invested  by  the  said  {purchaser),  ^^^^^^' 
with  the  consent  and  approbation  of  the  said  {vendor)^  testified  as  names  of  tnu- 
hereinafi^cr  is  mentioned,  in  the  purchase  of  £  three  per  cent.  ^^^ 

Consolidated  Bank  Annuities  in  the  joint  names  of  the  said  (trustees) 
as  trustees  named  and  approved  of  by  the  said  {vendor)  and  (pur- 
chaser)  respectively.    Now  this  Indenture  witnesseth,  that  in     witness. 
further  pursuance  of  the  said  in  part  recited  agreement  and  in  consi-  ?*!^*"J^°  ?2i 
deration  of  the  premises  aforesaid,  it  is  hereby  daclared  and  agreed  stend  posseued 
by  and  between  the  several  parties  to  these  presents,  that  they  the  <>^  **"«  money. 
said  {trttstees)  and  the  survivors  and  survivor  of  them,  and  the  exe- 
cutors and  administrators  of  such  survivor,  and  their  and  his  assigns, 
shall  stand  possessed  of  and  interested  in  the  said  sum  of  £ 
three  per  cent.  Consolidated  Bank  Annuities  upon  the  several  trusts 
and  to  and  for  the  intents  and  purposes,  and  under  and  subject  to  the 
provisoes,  declarations  and  agreements  hereinafter  declared  or  ex- 
pressed concerning  the  same,  (that  is  to  say,)  Upon  trust  to  permit  mit*vCTdorto'' 
and  authorize  the  said  {vendor),  his  executors,  administrators  and  reoeire  the  divi- 
assigns,  to  receive  and  take  the  dividends,  interest  and  annual  pro-  hrshaU^'indera" 
ceeds  of  the  said  trust  monies  to  and  for  his  and  their  own  use  and  ^^^  ^^  P^r- 

\  chaser 

benefit,  so  long  as  he  or  they  or  any  or  either  of  them  do  and  shall 
well  and  truly  pay  or  cause  to  be  paid  the  said  annuity  or  yearly  sum 
of  £  unto  the  said  {annuitant)  during  the  term  of  his  na- 

tural life,  and  also  the  said  legacy  or  sum  of  £  unto  the 

said  {legatee)  upon  his  attaining  his  said  age  of  twenty-one  years 
according  to  the  true  intent  and  meaning  of  the  said  in  part  recited 
will ;  or  dp  and  shall  from  time  to  time  and  at  all  times  hereaftier 
save,  protect,  defend,  keep  harmless  and  indemnified  the  said  (pur- 
chaser), his  heirs  and  assigns,  and  also  the  several  hereditaments  so 
sold  and  conveyed  unto  the  said  (purchaser)  as  aforesaid,  and  all 
and  ev«y  the  appurtenances  thereunto  belonging,  of,  from,  and 
against  the  same,  and  also  of,  from,  and  against  all  and  all  manner 
of  actions,  suits,  executions  and  other  proceedings  whatsoever  at 
law  or  in  equuity  upon,  under,  or  by  virtue  or  on  account  of  the  said 
annuity  or  legacy  or  either  of  them  as  aforesaid,  and  of,  from,  and 
against  aU  costs,  damages,  and  expenses  whatsoever  which  shall  or 
may  at  any  time  be  sustained  or  occasioned  by  reason  or  on  account 
thereofor  otherwise  in  relation  thereto.  And  Upon  further  trust.  In  default  therc- 
that  in  case  the  said  (vendor),  his  executors  or  administrators,  shall  ^  keep*dowa* 
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the  racum- 
braaceti 


And  pay  sur- 
plus to  vendor. 


Upon  decease  of 
annuitant  and 
|)ayroent  of 
legacy. 


.  at  any  time  fail  or  neglect  to  pay  or  cause  to  be  paid  the  said  anrndty 
or  yearly  sum  g££  ,  or  the  said  legacy  or  sum  of  £ 

or  either  of  them,  or  any  part  of  the  same  respectively,  then  and  in 
such  case  that  they  the  said  (trustees)  and  the  survivors  and  survi- 
vor of  them,  and  the  executors  and  administrators  of  the  survivor,  and 
their  or  his  assigns,  do  and  shall  by  and  out  of  the  dividends,  inte- 
rest, and  annual  or  other  proceeds  of  the  said  sum  of  £  three 
per  cent.  Consolidated  Bank  Annuities,  and  in  case  the  same  shall  not 
be  sufficient  for  that  purpose,  then  by  sale,  transfer  or  other  dispo- 
sition of  the  said  sum,  or  a  competent  part  thereof,  to  raise  and  obtain 
all  and  every  such  sum  and  sums  of  money  as  shall  be  then  due, 
owing,  or  recoverable  upon,  under,  or  by  virtue  of  the  said  annuity 
or  yearly  sum  of  i?              ,  or  the  said  legacy  or  sum  qS£ 
or  either  of  them,  and  all  such  costs,  damages  and  expenses  as  be 
the  said  (purchaser)^  his  executors,  administrators,  or  assigns,  shall 
or  may  have  sustained  or  be  liable  to  pay  in  consequence  of  any  such 
default  or  neglect  as  aforesaid,  and  do  and  shall  pay,  apply,  and 
dispose  of  the  monies  arising  by  any  of  the  means  aforesaid  in  pay- 
ment and  satisfaction  thereof  accordingly ;  and  from  and  after  full 
payment  and  satisfaction  of  all  such  sum  and  sums  of  money,  and 
costs,  charges,  damages  and  expenses  aforesaid  (1),  Then   Upon 
TRUST  that  they  the  said  (trustees),  and  the  survivors  and  survivor  rf 
them,  and  the  executors  and  administrators  of  the  survivor  and  thdr 
and  his  assigns,  do  and  shall  pay  the  residue  of  the  said  dividends, 
interest,  and  proceeds  of  the  said  sum  of  £                        thiee  per 
cent.  Consolidated  Bank  Annuities,  or  of  such  part  thereof  as  shall  re- 
main after  satisfying  the  trusts  aforesaid  unto  the  said  (vendor)^  his 
executors,  administrators  and  assigns,  from  time  to  time,  as  and  when 
the  same  shall  be  received  to'  and  for  his  and  their  own  use  and 
benefit ;  And  from  and  after  the  decease  of  the  said  (annu%t€ini) 
and  payment  of  all  arrears  of  the  said  annuity  or  yearly  sum  of 
£             ,  and  also  payment  of  the  said  legacy  or  sum  of  £ 
then  upon  trust  that  they^  the  said  (trustees),  and  the  surviYors 


Judmnenti 


(1)  If  the  incumbrances  against  which  the  protection  is  required,  be 
judgments  or  monies  secured  by  a  term,  there  may  be  added  here, 

^'  Or  an  assignment  shall  be  made  of  the  said  judgment  {or  term, 

as  the  case  may  be']  to  one  or  more  trustee  or  trustees  in  trust  to 

attend  and  protect  the  inheritance  of  the  said  hereditaments  and 

premises  so  sold  and  conveyed  by  the  said  (vendor)  to  the   said 

purchaser),  his  heirs  and  assigns,  as  hereinbefore  is  mentioned.'^ 
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and  survivor  of  them^  and  the  executors  and  administrators  of  the  . 
survivor,  and  their  and  his  assigns,  or  other  the  trustees  or  trustee  for  ''^'T^^JJ^ff 
the  time  being,  do  and  shall  at  the  request,  costs,  and  charges  of       mom^f). 
the  said  (vendor),  his  executors,  administrators  or  assigns,  transfer,      ^ 
assign  and  make  over  the  said  sum  of  £  three  per  cent.  tnDi^«T«iu« 

Consolidated  Bank  Annuities,  or  so  much  thereof  as  shall  remain  un-  vendor. 
disposed  of  under  the  trusts  aforesaid,  together  with  all  interest,  di- 
vidends and  proceeds  then  due  in  respect  thereof,   unto  the  said 
(vendor)^  his  executors,  administrators,  and  assigns,  to  and  for  his 
and  their  own  use  and  benefit.  Asd  the  said  {vendor)  doth  for  him-  Covenant  by 
self,  his  heirs,  executors  and  administrators,  covenant,  promise,  and  off  incum- 
agree  with  and  to  the  said  (jmrchaser)^  his  heirs  and  assigns,  by  ^i^^^^s. 
these  presents  in  manner  following,  (that  is  to  say,)  that  he  the  said 
(vendor),  his  heirs,  executors,  and  administrators,  or  some  or  one 
of  them,  shall  and  will  from  time  to  time  and  at  all  times  hereafter, 
during  the  natural  life  of  the  said  {annuitant),  well  and  truly  pay  or 
cause  to  be  paid  the  said  annuity  or  yearly  sum  of  jP  at  the 

times  and  in  the  manner  in  the  said  hereinbefore  in  part  recited  will 
Bientioned,  and  also  well  and  truly  pay  or  cause  to  be  paid  the  said 
legacy  or  sum  of  £  unto  the  said  {legatee)  upon  his  at- 

taining his  age  of  twenty-one  years,  according  to  the  true  intent  and 
incaninff  of  the  said  will  of  the  said  {testator)  deceased ;  and  from  ^"^  ^?  ^f 

.  1  11.  1  ol        /i\    1     '         1  »•  A  nieantime  in- 

time  to  time  and  at  all  times  hereafter  (1)  dunng  the  subsistence  of 


(1)  If  the  incumbrances  against  which  protection  is  necessary,  be  Judgmenu. 
judgments  entered  up  against  the  vendor,  say, 

^^  Shall  and  will  from  time  to  time  and  at  all  times  hereafter,  well 
and  effectually  save,  defend,  keep  harmless  and  indemnified  as  well 
the  said  {purchaser),  his  heirs,  executors,  administrators  and  as- 
signs, as  also  all  and  singular  the  said  several  and  respective  mes- 
suages, lands,  tenements,  hereditaments  and  premises  so  sold  and 
conveyed  to  him  the  said  {purchaser)  as  hereinbefore  is  mentioned, 
and  also  all  other  the  lands  and  tenements,  goods  and  chattels,  of  him 
the  said  {purchaser),  his  heirs,  executors,  administrators  or  assigns 
respectively,  or  any  of  them,  from  and  against  all  the  said  several  re- 
cited judgments  so  obtained  or  entered  up  against  the  said  {vendor) 
as  aforesaid,  and  all  and  every  judgment  and  judgments  recovered, 
obtained  or  entered  up  and  now  in  force  against  him  the  said  {vendor), 
and  from  and  agamst  all  debts,  yearly  and  other  sum  and  sums  of 
money  due  and  owing,  or  recovered  or  recoverable  upon  or  by  virtue 
of  or  secured  by  such  judgments  respectively,  or  any  of  them,  and 
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the  said  annuity^  and  until  the  said  legacy  or  sum  of  £ 
shall  be  so  paid,  well  and  efS^^tually  save,  defend,  keep  harmless 
and  indemnified  the  said  (purchaaer)^  his  heirs  and  assigns,  and  all 
and  singular  the  messuages,  lands,  tenements,  and  hereditaments  so 
sold  and  conveyed  to  him  the  said  {piMrchaser),  and  chargeable  with 
the  payment  thereof  as  hereinbefore  is  mentioned,  of,  firom,  and 
against  the  same  annuity  or  yearly  sum  and  legacy  respectively,  and 
of  and  firom  all  costs,  charges,  damages  and  expenses  which  he  the 
said  (jpv/rcha8er)y  his  heirs  or  assigns,  or  his  or  their  lands,  tene- 
ments and  hereditaments  shall  or  may  suffer,  sustain,  or  be  subject 
or  liable  to  by  reason  or  means  of  the  non-payment  thereof  or  of 
either  of  them,  or  of  any  interest  or  other  monies  payable  in  respect 
of  the  same.  Provided  always,  and  it  is  hereby  declared  and 
agreed  by  and  between  the  said  parties  to  these  presents,  that  if  the 
said  {trustees  named  on  the  part  of  the  vendor),  or  any  other  trus- 
tees or  trustee  to  be  appointed  in  their  or  either  of  their  stead,  in 
pursuance  of  this  proviso,  shall  happen  to  die  or  desire  to  resign  and 
be  discharged  firom  the  trusts  hereinbefore  declared,  or  shall  be 
about  to  reside  or  go  beyond  the  seas  before  the  same  shall  have  been 
performed,  then  and  in  every  such  case  it  shall  be  lawful  for  the  sud 
(vendor),  and  after  his  decease  then  to  and  for  his  executors  and  ad- 
ministrators, by  any  writing  or  writings  under  their,  his»  or  her  hands 
and  seals  or  hand  and  seal,  to  nominate  and  appoint  any  other  fit 
person  or  persons  as  a  trustee  or  trustees  for  the  purposes  aforesaid, 
in  the  room  or  stead  of  them  the  said  {trustees  appointed  by  vendor), 
or  cither  of  them  so  dying  or  desiring  to  be  dischaiged  or  going  to 
reside  beyond  the  seas  as  aforesaid ;  and  in  case  the  said  {trustees 
named  on  the  part  of  the  purchaser),  or  either  of  them,  or  any  tros- 


from  all  other  annuities  or  yearly  sums  at  any  time  heretofore  given, 
granted,  or  created  by  him  the  said  {vendor),  and  also  of,  firom,  and 
against  all  actions,  suits,  executions,  loss,  costs,  charges,  damages 
and  expenses,  claims  and  demands  whatsoever  which  he  the  said 
(purchaser),  his  heirs,  executors,  administrators  or  assigns,  or  his 
or  their  lands  and  tenements,  goods  and  chattels,  or  any  of  them, 
can,  shall  or  may  suffer,  sustain,  expend  or  be  subject  or  liable  to  or 
charged  with,  or  affected  on  accoimt  or  by  reason  or  means  of  such 
judgment  or  judgments^  debts,  securities,  and  yearly  and  other  sum 
and  sums  of  money  respectively,  or  any  of  them,  or  in  anywise  re- 
luting  thereto." 
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tees  or  trustee  to  be  appointed  in  their  or  any  of  their  stead  as  afore- 
said, shall  happen  to  die  or  desire  to  resign  or  be  discharged  from  the    ^^*f^!^^^ 
aforesaid  trusts,  or  shall  go  to  reside  beyond  the  seas  before  the  same        money), 
shall  have  been  performed,  then  and  in  every  such  case  it  shall  be  law-  -— 

fid  to  and  for  the  said  ipiMrchcMer)  and  his  assigns  during  his  lifetime, 
and  after  his  decease  then  for  his  heir  or  assigns,  by  any  writing  or 
imtings  imder  his  xor  their  hand  or  respective  hands,  to  nominate 
and  appoint  any  other  fit  person  or  persons  to  be  a  trustee  or  trus- 
tees for  the  purposes  aforesaid,  in  the  room  or  stead  of  them  the  said 
{trustees  appointed  by  purchaser)  Tespeciiw Ay  or  either  of  them, 
to  the  end  and  intent  that  each  of  them  the  said  {vendor)  and  (pur- 
chaser),  and  their  respective  heirs,  executors,  administrators  and  as- 
signs, may  at  all  times  have  one  or  more  trustee  or  trustees  of  his  or 
their  own  appointment  or  nomination ;  And  upon  every  such  nomi- 
nation and  appointment  as  aforesaid  the  said  sum  of  £  three 
per  cent.  Consolidated  Bank  Annuities,  or  so  much  thereof  as  shall 
remain  undisposed  of  under  the  trusts  aforesaid,  shall  be  transferred 
and  assigned  by  the  then  surviving  or  continuing  trustees  or  trustee, 
or  the  executors  or  administrators  of  the  last  surviving  trustee,  so 
and  in  such  manner  as  that  the  same  shall  and  may  become  vested 
in  such  surviving  and  continuing  and  such  new  trustees  or  trustee, 
or  in  such  neW  trustees  only  as  the  case  may  be,  upon  the  several 
trusts  and  for  the  intents  and  purposes  hereinbefore  expressed  and 
declared  of  or  concerning  the  same.  Peovided  also,  and  it  is  Trustees  not  to 
hereby  declared  and  agreed  by  and  between  the  said  parties  to  these  for  each  other, 
presents,  that  the  said  trustees  in  these  presents  named,  and  each 
and  every  of  them,  their  and  each  and  every  of  their  heirs,  execu- 
tors, administrators  and  assigns,  and  such  other  trustees  or  trustee 
as  shall  or  may  be  nominated  and  appointed  by  virtue  of  the  powers 
h^einbefore  in  that  behalf  contained,  shall  be  charged  and  charge- 
able with  such  monies  oidy  as  they  shall  respectively  actually  receive 
by  virtue  of  the  trusts  aforesaid,  and  that  no  one  or  more  of  them 
shall  be  answerable  or  accountable  for  the  other  or  others  of  them, 
but  each  and  every  of  them  for  his,  her,  or  their  own  acts,  receipts, 
neglects  or  defaults  only,  nor  shall  they  or  any  or  either  of  them  be 
answerable  or  accountable  for  any  misfortune,  loss  or  damage  which 
may  happen  to  the  said  trust  monies  or  any  part  thereof  in  the  exe- 
cution of  the  aforesaid  trusts  or  in  relation  thereunto,  except  the  same 
shaU  happen  by  or  through  his  or  their  own  wilful  default.  And  Trustees  may 
also  that  they  the  said  {trustees),  and  each  and  every  of  them,  and  peaces. 
their  respective  executors,  administrators,  and  assigns,  and  all  and 
every  other  the  trustees  or  trustee  for  the  time  being  of  these  pre- 
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sents  shall  and  may  by  and  out  of  the  monies  which  shall  come  to 
T**"dl«e"  *^^^^  respective  hands  under  or  by  virtue  of  the  trusts  aforesaid,  re- 
money).  taiB  to  and  for  himself  and  themselves  respectively,  and  pay  and  aU 
low  to  his  or  their  co-trustees  or  co-trustee  all  costs,  charges,  damage 
and  expenses  which  they  or  any  or  either  of  them  shall  or  maj  re- 
spectively  suffer  or  sustain,  or  be  put  unto,  in,  or  about  the  trusts 
aforesaid  or  in  anywise  relating  thereto,  which  said  costs,  charges, 
and  expenses  shall  be  regulated  and  allowed  as  between  solicitor  and 
Covenant  by       client,  and  uot  as  between  party  and  party.  And  the  said  (trustees) 

trustees  for  due  '  •*«•  j 

performance  of    for  themselves  severally  and  respectively,  and  for  their  several  and 
the  trusts.  respective  heirs,  executors  and  administrators,  but  not  jointly,  or  the 

one  for  the  other  of  them,  do  hereby  covenant,  promise,  and  agree 
to  and  with  the  said  {purchfzser),  his  heirs,  executors,  administn- 
tors  and  assigns,  that  they  the  said  {trustees)  shall  and  will,  ead 
covenanting  separately  as  aforesaid,  as  soon  and  from  time  to  time  as 
often  as  it  shall  be  necessary  that  a  new  trustee  or  trustees  should  be 
appointed  imder  the  power  or  proviso  hereinbefore  contained,  join 
and  concur  in  all  such  acts  as  may  be  necessary  for  the  purpose  of 
effectually  vesting  the  said  sum  of  £  three  per  cent.  Conso- 

lidated Bank  Annuities,  and  other  the  trust  monies  and  premises 
aforesaid  in  themselves  or  such  of  them  as  shall  then  be  or  continue 
a  trustee  or  trustees,  and  such  new  trustee  or  trustees  upon  the  trusts 
aforesaid,  and  also  in  such  deed  or  deeds  as  may  be  necessaiy  for 
declaring  the  trusts  of  the  said  trust  monies  and  premises  ;  and  also 
that  they  the  said  {trustees)^  and  their  respective  executors  and  admi- 
nistrators, shall  and  will  faithftdly  perform  and  ftdfil  all  and  singular 
the  trusts  hereinbefore  in  them  reposed  according  to  the  true  intent 
and  meaning  of  these  presents.     IN  WITNESS,  &c. 


Stamp.  *^*  Common  De6d  Stamp. 
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WDEMNITT. 

Breach  nf  Trust 
(convfyance). 


No.  CCCLXV. 

*-4  Deed  of  Indemnity  to  a  Principal  against  a  Breach  of  Trust 
by  a  Clerky  Agent  or  other  subordinate  Officer^  by  conveyance  of 
a  Freehold  Estate. 


«  

This  Indenture  made  the  day  of  in  the 

year  of  the  reign,  &c.  and  in  the  year  of  our  Lord  18  ,  Between 
{the  clerk  or  his  surety)  of,  &c.  of  the  first  part,  (the  principal)  of, 
&C.  of  the  second  part,  and  (trustees)  of,  &c.  (trustees  appointed  for 
the  purposes  hereinafter  mentioned)  of  the  third  part.  Whereas 
the  said  (clerk)  hath  lately  been  appointed  clerk  to  the  said  (prin- 
cipal),  and  as  such  will  be  entrusted  with  considerable  sums  of  money 
belonging  to  the  said  (principal)  and  others.  And  the  said  (clerk 
or  surety)  as  an  indemnity  to  the  said  (principal)  agamst  loss  by 
any  breach  or  n^ligence  in  the  execution  of  the  trusts  reposed  in 
him,  hath  proposed  and  agreed  to  make  such  conveyance  of  the  here- 
ditaments hereinafter  described  as  hereinafter  is  contained.     Now     witness. 

THEREFORE  THIS  Indenture  WITNESSETH,  that  in  pursuance  of  the  grTntsi^&c!'  ^ 
said  proposal  and  agreement,  and  in  order  to  save  harmless  and  keep 
indemnified  the  said  (principal)  from  all  loss  which  may  happen  or 
be  occasioned  to  the  said  (principal)  by  any  breach  of  trust  or  wilftd 
default  or  negligence  of  the  said  (clerk)^  [and  also  for  and  in  con- 
sideration of  the  sum  of  \Qs.  of  lawful  money  of  Great  Britain,  to  the 
said  (clerk  or  surety)  in  hand  paid  by  the  said  (principal)  at  or  be- 
fore the  sealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,]  He  the  said  (clerk  or  surety)^  at  the  request 
and  by  the  direction  and  appointment  of  the  said  ( principal)^  by 
his  sealing  and  delivering  these  presents,  Hath  granted,  bargained, 
sold,  aliened,  and  released,  and  by  these  presents  Doth  grant, 
bargain,  sell,  alien,  release,  and  confirm  unto  the  said  (trustees)  and 
their  heirs.  All,  &c.  and  the  reversion,  &c.  (1),  all  which  said  here- 
ditaments are  now  in  the  actual  possession  of  the  said  (trustees)  by 


(1)  Add  usual  general  words,  which  see  ante^  p.  328,  and  ib.  n.  (2). 
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virtue,  &c.  (1),  To  have  and  to  hold  the  aaid  messuages,  tenc- 
Breach  of  Trust  ments,  or  dwelliuc^-houses,  pieces  or  parcels  of  land,  hereditaments, 

(convtryance),  ^  °  *^  ' 


IVBBKNITT. 


and  all  and  singular  other  the  premises  hereinbefore  granted  and 
o  H©LD.  released,  or  otherwise  assured  or  intended  so  to  be,  with  their  and 

every  of  their  appurtenances,  unto  the  said  {intstees)  and  their 
heirs,  to  the  use  and  behoof  of  them  the  said  (trtietees)^  their 
heirs  and  assigns,  for  ever;  but  upon  the  trusts  nevertheless  and 
to  and  for  the  intents  and  purposes  and  under  and  subject  to  the 
powers,  provisoes,  declarations,  and  agreements  hereinafter  dedar- 
^u  V™'*  ^^     ^^  °^  expressed  concerning  the  same ;  (that  is  to  say)  upon  trust 

that  they  the  said  (trtMteea)  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  and  their  and  his  assigns,  do  and  shall  at 
any  time  or  times  within  the  space  of  calendar  months 

next  after  the  reasonable  request  of  the  said  (principal)^  in  case 
of  any  breach  of  trust  or  other  default  in  respect  whereof  these 
presents  are  made,  and  such  request  being  testified  by  writing  under 
the  hand  and  seal  of  the  said  (principal),  and  expressing  the  grounds 
upon  which  the  same  is  founded,  by  sale  or  mortgage  of  the  fee- 
simple  and  inheritance,  or  by  demise  for  any  term  or  number  of 
years,  or  other  disposition  of  the  said  hereditaments,  or  of  some  part 
To  raise  sum  re-  or  parts  thereof,  or  by  some  other  ways  or  means  levy,  raise,  or  pro- 
thc'tras?  """^  ^^^  ^^^^  ^^"^  and*  sums  of  money  as  shall  be  sufficient  for  the  dis- 
charge of  the  trusts  hereby  in  them  reposed,  and  do  and  shall  pay 
and  apply  the  same  or  the  surplus  thereof,  after  payment  of  all  ex« 
penses  attending  upon  such  sale  or  other  disposition  of  the  said  here- 
ditaments, and  dispose  of  the  same  in  payment,  satis&ction,  and 
discharge  all  such  siun  and  sums  of  money  as  he  the  said  (clerk) 
shall  have  received  or  been  entrusted  with  by  or  for  the  use  of  the 
said  (principal),  and  for  which  he  the  said  (clerk)  shall  not  have 
actually  or  bon&Jide  paid  over  unto  or  applied  to  or  for  the  use  of 
the  said  (prindpat)  or  otherwise  Taithftdly  and  duly  accounted,  and 
all  costs,  charges,  damages,  and  expenses  which  he  the  said  (prin- 
cipal), his  executors  or  administrators,  may  have  sustained  or  be 
put  unto  by  reason  of  any  such  breach  of  trust  or  de&ult  as  afore- 
IUirts»  &e.  tobe  said.    And  as  to  the  residue,  if  any,  of  the  said  money  so  to  be  le- 
J^tor  tm  de-    ceived  as  aforesaid.  In  tuust  to  pay,  apply,  and  dispose  of  the  same 
&uit.  (u/nto  the  clerk  or  surety,  cr  to  invest  it  in  the  hereditaments  for 

further  indemnities,  if  the  clerk  continue  to  exercise  the  office, 
or  othertvise  as  circumstances  may  seem  proper)  J]  And  upon 
FUEtHEB  TRUST  that  they  the  said  (trustees),  and  the  survivor  of 

(1)  Add  the  usual  reference  to  the  bargain  and  sale  for  a  year. 
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them,  and  the  heirs  of  such  survivor,  and  their  and  his  assigns,  do 

and  shall  stand  seised  of  and  interested  in  the  said  hereditaments  "^^^^j^jl* 

until  any  such  sale,  mortgage,  or  disposition  shall  be  made  or  be  re-     

quired  to  hs  made  thereof  as  aforesaid.  In  tbust  to  permit  and  suffer 
die  said  (clerk  or  surety)  to  receive  and  take  the  rents,  issues,  and 
profits  of  the  same  to  and  for  his  and  their  own  use  and  benefit,  .and 
subject  to  the  trusts  and  purposes  afioresaid.     And  upon  furthee  on  deTthdf  clerk 
TBUST,  that  they  the  said  {trustees)  and  the  survivor  of  them,  and  the  to  conyey  to  his 
heirs  of  such  survivor,  and  their  and  his  assigns,  do  and  shall  from  pointees. 
and  after  the  decease  of  the  said  (clerk),  or  other  sooner  determination 
and  fiill  satisfaction  of  the  trusts  aforesaid,  convey  and  assure  all  and 
singular  the  said  hereditaments  or  such  part  or  parts  thereof,  and 
such  estate  or  interest  therein  as  shall  not  have  been  sold,  mortgaged 
or  otherwise  disposed  of  for  the  purposes  aforesaid,  and  subject  to 
any  mortgage  or  incumbrance  as  may  have  been  made  thereupon  for 
the  said  purposes,  unto  and  to  the  use  of  him  the  said  (clerk  or 
^rety),  his  heirs  and  assigns,  if  he  shall  be  then  living,  but  if 
not,  then  unto  and  to  the  use  of  such  person  or  persons  and  for 
such  estate  and  estates,  right  and  interest,  as  he  the  said  (clerk 
or  surety)  shall  by  any  deed  or  deeds  or  by  his  last  will  and  testa- 
ment, to  be  by  him  duly  executed  and  attested,  direct  or  appoint  or 
give  or  devise  the  same,  and  in  default  thereof  unto  and  to  the  use  of 
the  right  heirs  of  him  the  said  (clerk  or  su/rety)  for  ever,  and  in  the 
mean  time  do  and  shall  stand  seised  and  interested  in  the  same  in  trust 
for  him  and  them  accordingly.  And,  &c.(1),  it  is  hereby  deckred  and  ^^^&i!\^' 
agreed  by  and  between  all  and  every  of  the  parties  to  these  presents,  be  a  discharge, 
that  in  case  any  sum  or  sums  of  money  shall  be  paid  into  the  hands 
of  the  said  (trustees)  or  of  the  survivor  of  them,  or  the  heirs  of  such 
survivor,  or  of  their  or  his  assigns,  by  any  purchaser  or  purchasers, 
mortgagee  or  mortgagees,  or  other  person  or  persons,  in  piu*suance  or 
by  virtue  of  these  presents,  the  receipt  and  receipts  of  the  said  trustees 
or  trustee,  or  of  such  of  them  as  shall  be  the  only  acting  trustee  for 
the  time  being,  shall  be  a  good  and  effectual  discharge  and  good  and 
effectual  discharges  for  the  same,  and  shall  wholly  exonerate  such 
purchaser,  mortgagee,  and  other  person  and  persons,  and  their  and  his 
executors  and  administrators,  from  all  necessity  or  occasion  to  enquire 
into  the  reason  or  cause  of  any  such  sale,  fnortgage,  or  other  dispo- 
sition of  the  said  premises,  or  any  estate  or  interest  or  term  or  terms 
of  years  therein,  or  of  or  in  any  part  thereof,  or  to  regard  any  notice 

(1 )  If  the  grantor  be  married  and  the  premises  are  considered  to  be  an  Wife. 
inadequate  security,  add  covenant  to  levy  a  fine;  see  ante,  p.  366. 
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of  there  being  no  reason  or  cause  or  no  sufficient  reason  or  cause  for 
^6M«!wwfS)"'  ^^^  same,  and  from  being  in  anywise  liable  or  accountable  for  the  loss, 

r- —  mis-application,  or  non-application  of  such  money  or  of  any  part 

grantor.  thereof.     And  the  said  {clerk  or  surety)  for  himself,  his  heirs,  ex- 

ecutors, and  administrators,  doth  covenant,  promise,  grant,  and  agree 
to  and  with  the  said  (trustees)  ^  their  heirs  and  assigns,  by  these  pre- 
sents in  the  manner  following ;  (that  is  to  say)  that  from  and  after 
the  time  or  times  of  contracting  for  or  completing  any  sale,  mortgage, 
or  other  disposition  of  the. aforesaid  hereditaments,  premises,  or  any 
of  them  or  any  part  thereof,  under  or  by  virtue  of  these  presents,  he 
the  said  (clerk  or  surety)  and  his  heirs  shall  and  will  stand,  remain, 
and  be  for  ever  excluded,  barred,  and  estopped,  from  all  legal  and 
equitable  right,  title,  claim,  and  demand  whatsoever  of  and  in  the 
same,  in  case  of  any  absolute  sale  or  disposition  thereof  or  of  any  term 
of  years  therein,  and  in  case  of  any  mortgage  conditional  or  trust 
created  thereof  or  therein,  then  subject  in  all  things  thereto  according 
to  the  true  intent  and  meaning  thereof,  and  of  the  conveyances,  de- 
mises, or  assurances  thereof,  and  that  every  purchaser,  mortgagee,  or 
lessee  ^of  the  said  hereditaments  respectively^  and  his,  her  and  their 
heirs  and  assigns,  shall  afterward  hold  and  enjoy  the  said  premises 
freed  and  discharged  of  and  from  all  right,  title,  claim,  demand,  and 
redemption  whatsoever  of,  from  or  by  him  the  said  (clerk  or  surety) 
or  his  heirs,  and  of  every  other  person  or  persons  claiming  or  to  claim 
by,  from,  or  under  him,  them,  or  any  of  them,  in  Uke  manner  and 
as  fully  and  effectually  to  all  intents  and  purposes  as  if  the  same 
premises  had  been  sold,  mortgaged,  or  otherwise  disposed  of  or 
charged  by  him  the  said  (clerk  or  surety)^  his  heirs  or  assigns,  or  b^ 
virtue  of  any  judgment  or  decree  in  any  court  of  law  or  equity.  And, 
&c.  [add  covenants  for  the  title,  SfC.  (1)  power  to  appoint  new 
trustees  in  case  of  death,  S^c,  and  usual  clauses  for  their  in- 
demnity  (2)].     IN  WITNESS,  &c. 


(1)  Seean^^,  p.  286. 

(2)  See  ante,  p.  556- 
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No.  CCCLXVL 

*Deed  of  IndenmUy  against  Judgments  by  Declaration  of  Trust 
of  Purchase  Money,  on  Sale  of  Estates  by  Trustees  for  Pay^ 
ment  of  Debts,  Sf^c. 


Judgments 

(jntrchaae 

moTtey). 


This  Indentube  made  the  day  of  in  the  year, 

&c.  and  in  the  year  of  our  Lord  18  ,  Between  {trustees  for 
sale)  of,  &c.  of  the  first  part,  {purchaser)  of,  &c.  of  the  second 
part,  {cestui  que  trtist)  of,  &c.  of  the  third  part,  and  {trustees  of 
the  purchase  money)  of,  &c.  of  the  fourth  part.  Whereas,  &c.  Rccitili. 
[recital  of  conveyance  to  trustees  in  trust  to  sell,  and  of  judg- 
fnents,  SfC,  chargeable  upon  the  premises.]  And  wheeeas 
the  said  {vendor-trustees)  have  contracted  for  the  sale  of  the  mes- 
suages and  hereditaments,  situated  &c.  and  being  part  of  the  heredita- 
ments comprised  in  or  otherwise  affected  by  the  said  recited  securi- 
ties ;  and  in  order  to  facilitate  the  completion  of  such  sale  the  said 
(vendor-trustees)  have  proposed  and  agreed  that  the  sum  of  £ 
part  of  the  said  purchase-money  agreed  to  be  paid  for  the  purchase 
of  the  said  hereditaments  shall  be  invested  in  the  purchase  of  three 
per  cent.  Bank  Annuities,  as  a  fund  for  the  better  security  and  in- 
demnification of  the  said  {pv/rchaser)  from  and  against  the  said 
recited  iiicumbrances :  And  wheeeas  in  pursuance  of  the  said 
agreement  the  said  {vendor-trustees)  have  this  day  by  and  widi  the 
consent  and  direction  of  the  said  {purchaser)  and  {cestui  que 
trust)  (testified  as  hereinafter  is  mentioned,)  purchased  and  trans- 
ferred the  sum  of  £  three  per  cent.  Consolidated  Bank 
Annuities,  unto  and  in  the  joint  names  of  the  said  {indemnity- 
trtMtees),  into  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England  as  by  reference  thereto  will  appear,  upon  the 
several  trusts  and  to  and  fer  the  ends,  intents  and  purposes  here- 
inafter declared  or  expressed  concerning  the  same.  Now  this  In- 
denture WITNESSETH,  that  in  pursuance  of  the  said  agreement,  it  tnlstof  B*nk 
is  hereby  covenanted,  declared  and  agreed  by  and  between  all  the  par-  ^■""'**^*'* 


WITNESS. 
Declaration  of 


DmSMKITY. 
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ti^s  to  these  presents  for  themselves,  and  their  respectiye  executors, 
{m^d^  administrators  and  assigns,  so  &r  as  they  are  respectively  interested, 
mon^).       that  the  said  sum  of  £  per  cent.  Bank  Annuities  was  so 

transferred  into  the  names  of  them  the  said  {indernniiy^rtistees)  as 
aforesaid,  and  that  they,  and  the  survivors  or  survivor  of  them,  and 
the  executors  and  administrators  of  the  siurvivor,  and  their  and  his 
assigns,  shall,  and  will  henceforth  stand  possessed  thereof  and  in- 
terested therein  upon  the  several  trusts,  and  to  and  for  the  several 
intents  and  purposes,  and  under  and  subject  to  the  provisoes  and 
Truiit  to  pay  ex-  declarations  following ;  (that  is  to  say)  Upon  t&ust  by  sale,  trans- 
penses  o  the      ^^^  ^^  ^^^^  disposition  of  the  said  sum  of  ^  per  cent 

Consolidated  Bank  Annuities,  or  of  any  part  thereof,,  or  by  and  out 
of  the  interest,  dividends  and  annual  produce  from  time  to  time  to 
arise  therefrom,  raise  such  sum  and  sums  of  money  as  shall  be  suffi- 
cient for  the  payment  of  the  costs,  charges  and  expenses  attending 
the  execution  of  the  trusts  of  these  presents,  and  shall  and  will  pay 
To  saUsfyjudg-  ^^^  Satisfy  the  same  accordingly.  And  then  upon  trust  that  they 
^oeatM.  the  said  trustees  and  trustee  do  and  shall  by  sale,  transfer  or  other 

disposition  of  all  or  any  part  of  the  said  per  cent.  Consolidated 

Bank  Apnuities,  and  by  and  out  of  the  interest,  dividends  and  annual 
produce  to  arise  therefrom,  raise  all  such  sum  and  sums  of  money  as 
shall  be  sufficient  to  pay  off  and  dischai^e  or  satisfy  all  and  every 
sum  and  sums  of  money  which  shall  be  then  due,  owing  or  recover- 
able upon,  under  or  by  virtue  of  any  or  either  of  the  said  several 
judgments  so  confessed  or  to  be  entered  up  by  the  said  (creditors)y 
or  any  or  either  of  them,  against  the  said  {cestui  que  trust)^  and 
then  remaining  unsatisfied  as  aforesaid,  and  from  and  against  ail 
costs,  damages  and  expenses  whatsoever  to  be  sustained  or  occasioned 
by  or  in  consequence  of  the  said  judgments  or  any  or  either  of  them,  or 
of  any  action  or  actions,  suit  or  suits,  execution  or  executions  relative 
thereto,  and  shall  and  do  pay  and  apply  the  monies  so  to  be  raised 
or  a  sufficient  part  thereof  (subject  as  aforesaid)  in  or  towards  such 
payment  and  satbfaction  thereof  accordingly ;  and  from  and  afto* 
frdl  payment  and  satisfaction  of  all  such  sum  or  sums  of  money  as 
shall  or* may  so  become  due,  owing  or  recoverable  upon  or  under  the 
aforesaid  judgments  or  either  of  them,  and  all  other  such  costs, 
charges,  damages,  and  expenses  as  aforesaid,  when  and  so  soon  as 
Satisfied  judg-  Satisfaction  shall  be  entered  of  or  upon  the  said  judgments  respec- 
menu  to  be  u-    tivelv,  or  an  assisrnment  thereof  shall  have  been  made  to  a  trustee  or 

Mgncdio  attend.  ^       .  °  ,,  i-i..  i»i-j 

trustees  m  trust  to  attend  and  protect  the  mheritance  of  the  said 
hereditaments  and  premises  so  as  aforesaid  sold  and  conveyed  by  the 
said  {vendor-triLstees)  unto  the  said  {puTch(iser)j  his  heirs  and  as- 


iimniMnrr* 
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signs,  then  upon  trust,  that  they  the  said  trustees  and  trustee  shall 

and  do  at  the  request,  costs  and  charges  of  the  said  (cestui  qiie      ^JjfSwiff* 

trust)^  his  executors,  administrators,  or  assigns,  transfer  or  pay  and        mane^). 


make  over  the  aforesaid  trust  stock  or  sum  of  £  per  cent.  Surplus  in  trust 

ConsoUdated  Annuities  or  so  much  thereof  as  shall  remain  undis-  J^'JJ^^"*  ^^ 

trust. 

posed  of  under  the  trusts  aforesaid,  and  ail  the  surplus  or  residue 
(if  any)  of  the  monies  and  proceeds  to  arise  therefrom  unto  him  the 
said  {cestui  que  trust)y  his  executors,  administrators  or  assigns,  for  * 
his  and  their  own  use  and  benefit.  Peovided  always,  &c.  [Add 
power  of  appointing  new  trustees  in  case  of  deaths  4*c.  and  usuai 
clauses  of  indermity  (1).]     IN  WITNESS,  &c- 


(1)  Seeante^  p.  556* 


Legacie9 

{purchase 

money). 
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No.  CCCLXVIL 

*Deed  of  Indemnity  against  Legacies  or  Portions  by  Investment 

o/*  Purchase  Money  in  Bank  Annuities. 

Variations  where  the  charge  is  an  annuity. 


^itali. 


WITNESS. 
That  amount  of 
legacy  has 
been  investod 
in  the  Fundi. 


This  Indentuee  made  the  day  of  in  the  year,  &c.  and 
in  the  year  of  our  Lord  18  ,  Between  {the  vendor)  of,  &&  of 
the  first  part,  (the  purchaser)  of,  &c.  of  the  second  part,  and  {tkres 
trusteesiX))  of,  &c.  being  trustees  appointed  for  the  purposes  here- 
inafter mentioned,  of  the  third  part.  Whebeas,  &c.  [recite  will, 
charging  the  premises  with  payment  of  legacies  or  annuities^  death 
of  testator^  and  sale  and  conveyance  to  the  purchaser'\.  And 
WHEREAS  the  said  {legatee)  is  at  present  under  the  age  of  twenty- 
one  years,  and  incapable  of  discharging  the  said  hereditaments 
from  the  said  respective  legacies.  And  whereas  in  order  to  in- 
demnify the  said  (purchaser)  therefrom,  it  has  been  agreed  that  the 
sum  of  £  part  of  the  said  purchase-money  shall  be  in- 

vested in  the  three  per  cent.  Consolidated  Bank  Annuities,  in  die 
names  of  the  said  {trustees),  upon  the  trusts  hereinafter  mentioned, 
and  the  same  hath  been  so  invested  accordingly,  and  hath  produced 
the  sum  of  £  of  such  annuities,  which  have  been  this  day 

transferred  into  the  names  of  the  said  {trustees),  into  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England.  Now  this  In- 
denture WITNESSETH,  that  in  pursuance  of  and  for  carrying  into 
eiFect  the  said  recited  agreement,  it  is  hereby  declared  and  agreed  by 
and  between  the  several  parties  hereunto,  according  to  their  respec- 
tive interests,  that  the  said  sum  of  £  three  per  cent.  Con- 
solidated Bank  Annuities  hath  been  so  transferred  into  the  names  of 


Trustees. 


(1)  There  should  be  three  trustees,  in  all  cases  of  Bank  Annuitief» 
lest,  if  but  two,  the  money  should  become  at  the  disposal  of  one  sur- 
vivor ;  and  for  the  greater  security  and  satisfaction  of  the  purchaser,  he 
may  be  one  pf  them. 
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them  the  said  (irtMteei),  and  that  they  and  the  survivors  and  survi-     "^'^"""^y 
vor  of  them^  and  the  executors  and  administrators  of  such  survivor,        J^adet 
and  their  and  his  transferrees  and  assigns,  shall  and  will  stand  pos-       mm^ 
sessed  of  and  interested  in  the  same,  and  the  dividends,  interest  a^d  ^^ 
proceeds  from  henceforth  to  accrue  and  be  payable  in  respect  thereof, 
UPON  the  trusts  and  for  the  intents  and  purposes  following,  (that  is 
to  say,)  UPON  teust  (1)  for  indemnifying  and  saving  harmless  the  Fi^°  ^^  ^ 
said  (purchaser)^  his  heirs  and  assigns,  and  the  messuage  or  teno-      ^°""^* 
ment  and  premises  so  conveyed  to  him  and  them,  and  of  and  firom 
the  said  legacy  or  sum  of  £  ,  and  all  interest  now  or  here- 

after to  become  due  and  payable  in  respect  thereof,  and  all  claims  and 
demands  whatsoever  on  account  of  the  same,  An©  to  and  for  that  red  toleMtoToi 
end,  intent  and  purpose,  upon  further  trusts,  that  they  the  said  attaining  si. 
(trustees)  and  the  survivors  and  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  and  their  and  his  assigns,  do 
and  shall  pay,  assign  and  transfer  the  said  Bank  Annuities,  or  so 
much  thereof  as  according  to  the  then  market  price  shall  be  equal  to 
the  said  sum  of  £  ,  when  the  said  {legatee)  shall  attain  his 

age  of  twenty-one  years,  unto  him  the  said  (legatee)^  his  executors, 


(1)  If  the  trust  be  for  indemnifying  against  payment  of  an  annuity  Annuity, 
chargeable  upon  the  premises,  say, 

^^  Upon  trust  that  they  the  said  (trttstees)^  and  the  survivors 
and  survivor  of  them,  and  the  executors,  administrators  and  assigns 
of  such  survivor,  do  and  shall  from  time  to  time  by  and  out  of  the 
dividends  and  annual  produce  of  the  said  sum  of  £  three 

per  cent.  Consolidated  Bank  Annuities,  or  in  case  the  same  shall  at 
any  time  or  times  be  insufficient  for  that  purpose,  then  by  and  out 
of  the  principal  of  the  same  stock,  pay  and  discharge  the  aforesaid  an- 
nuity or  yearly  rent-charge  of  £  ,  when  and  as  the  same  shall 
become  due  and  payable,  and  aU  costs,  charges  and  expences,  if  any, 
to  be  occasioned  by  the  non-payment  thereof,  to  the  end  and  intent 
that  the  said  several  hereditaments  and  premises  purchased  by  the 
said  {purchaser)  as  hereinbefore  is  mentioned,  may  be  and  remain 
protected  and  indemnified  from  and  against  the  said  annuity  or  yearly 
rent-charge  and  every  part  thereof,  and  all  claims  and  demands  for 
or  in  respect  of  the  same,  so  long  as  the  same  shall  be  subsisting  and 
after  the  extinguishment  thereof,  by  any  means  whatsoever,  and  all 
expenses  attending  the  same.  Then  in  tbust  for,  &c.  {as  the  case 
may  require). 


iMDnfMITT. 
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administrators,  or  assigns,  in  discharge  of  the  said  legacy  or  sum  of 

Legptia       £        gQ  ^Tcn  to  him  bj  the  will  of  the  said  (testaior)  as  aforesaid. 

fiwney).       And  upon  this  further  trust,  in  the  mean  time  and  until  the  said  legacy 

Further  trust  to   ''^  become  payable,  that  they  the  said  {trustees)  or  the  surriyors  or 

apply  di^dends    survivor  of  them,  and  the  executors  and  administrators  of  the  survivor, 

i^^Jlomf.  And  their  or  his  assigns,  shall  and  do  from  time  to  time  pay,  lay  out  and 

apply  the  dividends,  interests  and  proceeds  of  the  said  Bank  Annuities, 
as  the  same  shall  from  time  to  time  become  due  and  be  received,  in  such 
manner  and  for  such  ends  and  purposes  as  in  or  by  the  said  in  part 
recited  will  of  the  said  {testator)  deceased,  is  directed  concenung 
the  same^  or  otherwise  as  according  to  the  rules  of  law  and  equity  the 
same  shall  for  the  time  being  be  applicable,  and  as  to  so  much 
thereof  of  which  no  such  direction  has  been  given,  or  of  which  no 
rule  of  law  or  equity  shall  otherwise  require,  do  and  shall  invest  the 
same  from  time  to  time  as  and  when  the  same  shall  be  paid  or  pay- 
able, in  the  purchase  in  like  Bank  Annuities  in  the  names  of  them  the 
said  trustees  or  trustee,  in  order  that  the  stock  purchased  therewith 
may  be  an  accumulating  fiind,  and  be  applicable  and  applied  upon 
and  for  the  same  trusts,  intents  an  J  purposes  as  are  hereinbefore 
expressed  or  intended  of  or  concerning  the  said  legacy  or  sum  of 
£  so  hereinbefore  invested  as  aforesaid,  for  the  better  in- 

demnity of  the  said  {purqlicLser)^  his  heirs  and  assigns,  and  the 
aforesaid  messuages  or  tenements  and  hereditaments.  Provided 
always,  &c.  [add  power  to  appoint  new  trustees^  in  case  of  deaths 
4*0.  and  for  indemnity  if  the  trustees  are  not  those  appaifUed  hy  - 
the  will^  or  no  provision  he  made  in  the  ivillfor  that  purpose  (1).] 
IN  WITNESS,  &c. 


( 1 )  See  these  powers,  antCf  p.  556. 
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iNDxmrRT. 

Sent  tmd 
covenanis. 


No.  CCCLXVIII. 

A  Deed  of  Indemnity  to  an  Amgnor  by  the  Assignee  of  Leasehold 
Premises  against  Payment  of  ^ent  and- performance  of  Cove- 
nants in  the  Lease  (1). 


To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  I  {the  assignee) 

of,  &c.  send  greeting.     Whebeas  by  an  indenture  of  demise  or  lease  ^^^  ^^  ^**^ 
bearing  date  the  day  of  • ,  in  the  year  ,  and 

made  or  expressed  to  be  made  between  (^Ae  lessor)  of,  &c.  of  the  one 
part,  and  (the  lessee)  of,  &c.  of  the  other  part,  the  said  (lessor)^  for 
good  and  sufficient  considerations  therein  mentioned,  demised  and 
leased  unto  the  said  (lessee)  certain  messuages  or  tenements,  and 
premises,  situated  at  in  the  coimty  of  ,  in  the  said 

indenture  more  particularly  described.  To  hold  the  same  with  the 
appurtenances  unto  the  said  {lessee)^  his  executors,  administrators, 
or  assigns,  from  the  day  of  then  last  past,  for  the 

term  of  years  to  be  thence  next  ensuing,  at  the  yearly  rent 

of  £  ,  and  subject  to  the  covenants,  provisoes,  and  agree- 

ments therein  contained  on  the  part  of  the  said  {lessee),  his  execu- 
tors; administrators,  and  assigns,  to  be  performed  or  observed,  as  in 
and  by  the  said  indenture  of  release  (reference  being  thereto  had) 
will  more  fiiUy  appear.     And  whereas  I  have  contracted  with  the  ^^^"*"*  ®^ 
said  {assignor)  for  the  purchase  of  the  messuages  and  premises  com- 


(1 )  The  common  way  of  providing  for  the  vendor's  Indemnity  against  Indemnity 
the  rent  and  covenants  m  his  lease  is  to  insert  a  covenant  for  that  pur*  ^^Trfj^j^ 
pose  in  the  deed  of  assignment  itself;  but  as  such  assignment  belongs  to  '^P^'"* 
and  always  remains  in  the  possession  of  the  purchaser,  the  vendor  has 
no  certain  means  where  that  mode  is  adopted  of  availing  himself  of  the 
benefit  of  the  covenant,  but  by  having  at  nis  own  expense  a  counterpart, 
or  by  a  suit  in  equity  for  compelltng  the  production  of  the  original  as- 
signment.   The  proper  mode  therefore  evidently  is  to  provide  such  in« 
demnity  by  some  instrument  to  be  detached  from  the  purchase  deed ; 
this  may  be  either  by  bond,,  in  the  form  given  ante,  p«  186,  or  by  a  deed 
of  the  kipd  here  given. 

SUF.-^V0L.  II.  *  F  p 
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IVDSMNRT. 

Htntj  and 
covenants. 


Agreement  to 
indemnify. 

WITNESS. 
The  assignee 
covenants 


to  pay  the  rent. 


And  perform  the 
covenants  in  the 
lease. 


And  indemnify 
the  assignor. 


~  prised  in  the  said  indenture  of  lease,  and  by  an  indenture  of  assign- 
ment bearing  even  date  with  these  presents,  and  made  between  the 
"  said  (assignor)  of  the  one  part,  and  me  the  said  (assignee)  of  the 
other  part,  he  the  said  (assignor)  for  valuable  considerations  therein 
expressed  hath  assigned  or  otherwise  assured  to  me  the  same  mes- 
suage or  tenement,  piece  or  parcel  of  ground  and  premises,  for  the 
then  and  now  residue  of  the  said  term,  subject  to  the  payment  of  the 
rent  and  the  performance  of  the  covenants  in  the  said  indenture  pf 
lease  reserved  and  contained,  which  on  the  part  of  the  lessee  or 
tenant  of  the  said  premises  are  to  be  henceforth  paid  and  performed 
respectively.     And  whereas  at  the  time  of  the  said  purchase  it  was 
agreed  that  I  should  indemnify  the  said  (assignor)  against  the  said 
rent  and  covenants  in  the  manner  hereinafter  expressed.      Now 
THEREFORE  KNOW;  YE,  that  in  pursuance  of  the  saiid  agreement,  and 
in  consideration  of  the  said  in  part  recited  iirdenture  of  assignment, 
and  of  the  covenants  and  agrtements  therein  contained  on  the  part 
of  the  said  (assignor),  I  the  said  (assignee)  for  myself,  my  heirs, 
executors,  and  administrators,  do  hereby  covenant,  promise,  and 
agree  with  and  to  the  said  (assignor),  his  executors  and  administra- 
tors, in  the  manner  following ;  (that  i$  to  say)  that  I  the  said  (as- 
signee)y  my  executors,  administrators,  or  assigns,  shall  and  will  from 
time  to  time  and  at  all  times  hereafter,  so  long  as  I  or  they  shall  or 
lawfully  may  peaceably  and  quietly  have,  hold,  and  enjoy  the  mes- 
suages and  premises  described  in  and  assigned  or  otherwise  assured 
by  the  hereinbefore   in  part   recited  indenture   of    assignment  of 
even  date  with  these  presents,  or  expressed  or  intended  so  to  be,  as 
hereinbefore  is  mentioned,  according  to  the  tenor  and  true  intent  and 
meaning  of  the  same  indenture  against  the  said  (assignor),  bis  ex- 
ecutors and  administrators,  and  all  persons  lawfully  and  rightfully 
claiming  by,  from,  through,  under,  or  in  trust  for  him  or  them  or 
any  or  either  of  them,  shall  and  will  well  and  truly  pay  or  cause  to 
be  paid  the  yearly  rent  of  £  ,  and  all  and  every  other  sum 

and  sums  of  money  which  in  or  by  the  said  in  part  recited  indenture 
of  lease  is  or  are  reserved,  or  made  payable,  by  the  lessee  or  tenant  of 
the  said  premises,  during  the  now  residue  or  remainder  of  the  said 
term  of  years  thereby  granted ;  and  also  well  and  truly  ob- 

serve and  perform  all  and  every  the  covenants,  provisoes,  dauaea, 
conditions,  and  agreements  therein  contained  on  his  or  their  part  to 
be  performed  or  observed,  for  and  in  respect  of  the  premises  thereby 
demised,  or  any  part  thereof;  and  shall  and  will  protect,  defend, 
keep  harmless  and  indemnified  him  the  said  (assigThor),  his  executors 
and  administrators,  and  his  and  their  goods  and  chattels,  and  lands 
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9xyd.  tenements,  from  and  against  the  same  respectively,  and  all 

actions,  suits,  process,  loss,  costs,  charges,  damages,  and  expense?      ^^mm, 

whatsoever,  for  or  on  account  of  or  in  relation  to  the  same,  or  any  

of  them,  in  any  manner  howsoever  (1).     IN  WITNESS,  &c. 


(1 )  It  may  sometimes  he  advisable  that  the  purchaser  should  give  the  Po^en  of  dis- 

veodor  powers  of  distress  and  entry  oq  tiic  premises,  in  case  the  original  tress  and  entry 

rent  be  in  arrear,  and  the  vendor  be  compelled  to  pay  it;  the  form  of  if  rent  in  arrear. 
these  pow^ers  may  be  as  follows  : 

*'  Pkovided  always,  and  it  is  hereby  declared  and  agreed  by  and 
between  the  said  parties  hereto,  and  the  said  {assignee)  doth  hereby 
for  himself,  his  heirs,  executors,  and  administrators,  covenant,  grant, 
and  declare  with  and  to  the  said  {assignor)^  his  executors  and  ad- 
ministrators, in  manner  following :  (that  is  to  say)  that  if  at  any  time 
or  times  during  the  continuance  of  the  term  of  years  in  or 

by  the  said  hereinbefore  in  part  recited  indenture  of  demise  or  lease 
granted,  the  said  yearly  rent  o(  £  ,  in  or  by  the  said  in- 

denture of  lease  reserved,  shall  be  in  arrear  and  unpaid  by  the  space 
of  twenty-one  days  next  after  any  of  the  said  days  or  times  whereon 
the  same  is  thereby  appointed  to  be  paid,  and  the  said  {assignor) ^ 
his  executors  or  administrators,  shall  pay  or  be  obliged  or  hable  to 
pay  the  same  or  any  part  thereof;  or  if  the  said  (assignee)^  his  ex- 
ecutors, adminifitratocs,  or  assigns,  shall  wilfiiUy  fail  in  the  observance 
or  performance  of  any  or  either  of  the  covenants  or  agreements  in  the 
same  indenture  of  lease  contained,  which  on  the  part  of  the  tenant  or 
lessee  of  the  said  premises  are  or  ought  to  be  performed  or  observed ; 
then  and  in  such  case  and  as  often  as  it  shall  so  happen  it  shall  be 
lawftd  for  the  said  (assignor)^  his  executors  and  administrators,  to 
enter  into  and  distrain  (2)  upon  the  messuage  or  tenement,  piece  or 
parcel  of  ground,  and  premises  in  the  said  indenture  of  even  date 
herewith  described,  and  thereby  expressed  to  be  assigned  to  him  the 
said  (assignee) ;  for  all  such  sum  and  sums  of  money,  costs,  charges, 
and  expenses,  as  he  the  said  (assignor)  ^  his  executors  or  administra- 
tors, shall  have  paid,  sustained,  or  been  put  unto  by  reason  of  such 
default  or  non-payment  as  aforesaid,  or  in  anywise  relating  thereto ; 
and  the  distress  and  distresses  then  and  there  taken  by  or  by  the 


(2)  This  power  of  distress  must  be  expressly  given  by  the  assignee, 
because  having  parted  with  his  whole  interest  he  cannot  otherwise  dis- 
train for  want  of  a  reversion  in  him ;  v.  Cooke,  2  Wils.  375  ;  al- 
though it  may  be  stipulated  that  the  assignee  shall  be  tenant  to  the 
assignor;  Parmentev.  Webber,  2  Moore,  658. 
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order  of  the  said  {asrignar)^  his  executors  or  administiators,  empound, 
detain,  and  keep  until,  as  well  allsuchsumandsumsof  money,  costs, 
charges,  damages,  and  expenses  as  aforesaid,  as  also  all  such  costs, 
charges,  damages,  and  expenses  as  he  the  said  (assigfwr),  his  ex- 
ecutors or  administrators,  shall,  pay,  sustain,  or  he  put  unto  during 
the  continuance  of  any  such  distress  or  distresses,  shall  be  iully  paid 
and  satisfied;  and  in  default  thereof,  then  in  due  time  to  sell  and  dis- 
pose of  or  otherwise  deal  with  the  same  according  to  law ;  and  in 
such  or  the  like  manner  as  is  allowed  unto  bndlords  for  rent  in 
arrear.  And  in  case  upon  any  such  entry  no  distress  or  distresses 
shall  be  then  found  or  appear,  or  in  case  the  same  shall  not  be  suf- 
ficient, then  and  in  such  case  and  as  often  as  the  same  shall  so  hap- 
pen it  shall  be  lawful  for  the  said  (asaignor)^  his  executors  or  ad- 
ministrators, to  enter  (1)  into  and  upon  the  said  premises  or  any  part 
thereof,  in  the  name  of  the  whole,  and  to  have,  hold,  retain,  and  en- 
joy the  same,  as  of  his  and  their  former  estate,  for  all  the  reddue  or 
remainder  which  shall  be  then  to  come  and  unexjnred  of  or  in  die 
said  term  of  years,  any  thing  in  the  said  indenture  of  assign- 

ment of  even  date  herewith  contained  or  implied  to  the  contrary 
thereof  in  anywise  notwithstanding.^ 


(1)  That  this  condition  is  valid  see  Doe  dem.  Freeman  v.  Bateman,  2 
Bam.  and  Aid.  168,  in  which  it  was  holden  that  an  assignor  disposing  of 
.his  whole  interest  subject  to  a  right  of  re-entry  on  the  breach  of  a  con- 
dition, might  re«enter  for  the  condition  broken,  although  he  had  no  re- 
version nor  power  of  **  ' 
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No.  CCCLXIX. 

A  Deed  of  Indemnity  against  a  Rent-Charge  or  other  Incunh' 
brancCj  by  Covenant  and  Power  to  Distrain  (1). 

Variations  where  the  Indemnity  is  against  a  proportion  only  of 

the  Rent-Charge. 


This  Indenture  made  the  day  of  in  the 

year  of  the  reign,  &c.  and  in  the  year  of  our  Lord  18        ,    Be* 
TWEEK  {the  vendor)  of^  &c.  of  the  one  part,  and  {the  purchaser) 
of,  &c.  of  the  other  part.  WBEKEASfkc.[recitah  of  conveyance  of  the  Recitab. 
rent^arge."]  Akd  whereas  for  the  purpose  of  indemnifying  thesaid 
iptiTchaser)  against  the  saidrent-^charge,  the  said  {vendor)  hadi  agreed 
to  enter  into  such  coTenants  an4  agreements  as  hereinafter  are  con- 
tained.   Now  therefore  this  Indenture  witnesseth,  that  in     witness. 
pursuance  of  the  said  agreement,  he  the  said  {vendor)^  for  himself,  his  ^®  ^^"^ 
heirs,  executors,  and  administrators,  doth  hereby  covenant,  promise,  the  rent  charge. 
agree  and  dechu*e  with  and  to  the  said  {purchaser)^  his  executors,  ad- 
ministrators and  assigns,  in  the  manner  following,  (that  is  to  say)  that 
he  the  said  {vendor)  shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter  (2)  well  and  truly  pay  or  cause  to  be  paid  unto  the  per- 


(1)  In  most  cases  an  indemnity  of  this  kind  may,  without  inconveni-  LidemiiityBiay^ 
ence,  be  contained  in  the  conveyance  of  the  premises  for  which  it  is  in-  in  moit  cues  be 
tended  as  a  protection :  viz.  in  all  cases  where  both  deeds  must  neces-  *^**"*J!^JLa?** 
sarily  remain  in  the  custody  of  the  same  person.    But  as  it  may  fre-   ^^^ 

3uently  happen  that  by  a  division  of  the  premises  into  parcels,  the  in- 
emnity  may,  by  tlie  rules  of  practice,  belong  to  a  diflferent  person  from 
one  who  may  have  a  part  of  the  land,  it  has  been  thought  right  to  give 
the  form  of  such  indemnity  by  a  separate  instrument. 

(2)  If  the  purchaser  is  to  pay  a  proportion  of  the  rent-charge,  and  Purcbuertopty 
the  vendor  is  to  indemnify  him  against  the  remainder  only,  say,  a  proportion  of 

«  So  long  as  the  s^d  {purchaser),  his  heirs,  executors,  admi-  ^^^^^^ 
nistrators  or  assigns,  shall  pay  and  discharge  and  exonerate  and  in- 
demnify the  said  {vendor),  his  executors,  administrators  and  assigns, 
of  and  from  the  payment  of  such  part,  share  or  proportion  of  the  aaid 
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son  or  persons  who  for  the  time  being  shall  be  entitled  to  receive  the 

(^vmcm^s^c)    "^^"^^  ^^^  *^®  ^^  yearly  rent-charge,  or  annual  sum  of  £ 

as  and  when  the  same  shall  be  or  become  payable ;  and  (2)  also 

from  time  to  time  and  at  all  times  hereafter  observe,  perform,  fulfil 
and  keep  all  and  every  the  covenants  and  agreements  in  the  same 
indentiure  contained,  which  on  the  part  and  behalf  of  the  said 
{vendor)^  his  heirs,  executors,  administrators  or  assigns,  are  or 
^e^plll^h^?'    ought  to  be  observed,  performed,  fulfiUed  and  kept  (3)  ;  and  also 

that  he  the  said  {vendor)^  his  heirs,  executors  or  administrators, 
shall  and  will  from  time  to  time,  and  at  all  times  hereafter  during 


yearly  rent-charge,  or  annual  sum  of  «P  ,  in  and  by 

^e  said  hereinbefore  in  part  recited  indenture  of  the  day 

of  ,  reserved  and  made  payable,  as  according  to  the 

true  intent  and  meaning  of  thcEc  presents  is  payable  for  or  in  respect 

of  the  premises  purchased  by  and  conveyed  to  the  said  {purchaser) 

as  hereinbefore  is  mentioned.'" 

Indemnity  ( 1 )  ^^  ^^  purchaser  IS  to  pay  a  proportion  of  the  rent-charge,  and 

against  a  pro-      f^e  vendor  IS  to  indemnify  him  against  the  remainder  only,  say, 

the  ren^Ur^       ^*  One  frdl  part  of  the  said  yearly  rent-charge,  or  annual 

sum  oi  £  ,  or  such  other  part,  share  or  proportion 

of  the  same,  as  according  to  the  true  intent  and  meaning  of  these 
presents,  is  not  payable  for  or  in  respect  of  the  messuage  or  tene- 
ment and  premises  so  purchased  by  and  conveyed  to  the  said 
i purchaser)  as  hereinbefore  is  mentioned;  but  for  or  in  respect 
of  other  the  messuages  or  tenements  and  premises,  comprised  in 
the  said  indenture  of  lease  of  the  day  of  , 

which  are  to  remain  in  the  tenure  or  occupation  of  the  said 
{vendor)P 

Covenanutobd       (2)  If  there  are  no  covenants  to  be  performed,  against  which  the 
performed.  purchaser  wishes  to  be  indemnified,  these  words  may  be  omitted. 

CovCTiants  to  (3)  If  there  are  any  covenants  in  the  lease  or  deed  creating  the  rent- 

be  performed  by  charge,  which  relate  exclusively  to  the  premises  in  the  possession  of  the 
purchaser.  purchaser,  say, 

*^  Other  than  and  except  such  of  the  said  covenants  and  agree- 
ments as  exclusively  relate  to  or  concern  the  messuage  or  tenement 
and  premises  purchased  by  and  conveyed  to  the  said  (purchaser) 
as  hereinbefore  is  mentioned,  as  part  or  proportion  only  of  the 
messuages,  lands  and  premises  in  the  said  indenture  comprised,  and 
which  are  or  ought,  according  to  the  true  intent  and  meaning  of 
these  presents,  to  be  observed,  performed,  fulfilled  and  kept  by  the 
said  {purcJiaser)^  his  heirs,  executors,  administrators  or  assigns.^ 
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the  subsistence  and  continuance  of  the  said  yearly  rent-charge,  well 

and  effectually  sare,  defend,  keep  harmless  and  indemnified,  the  said     J^-Charge 

(  purchaser),  his  executors,  administrators  and  assigns,  and  his  and  ^ 

their  goods  and  chattels ;  and  also  the  messuages,  lands  and  heredi- 
taments so  sold  and  conveyed  to  him  the  said  {purehaaer),  and 
chargeable  with  the  payment  thereof,  as  hereinbefore  is  mentioned, 
of,  from  and  against  the  said  yearly  rent-charge  or  annual  sum  of 
£  ,  and  of,  from  and  against  all  costs,  charges,  da- 

mages and  expenses  which  he  or  they,  or  any  of  them,  shall  or  may 
pay,  suffer,  sustain  or  be  subject  or  liable  to,  by  reason  or  means  of 
the  non-payment  of  (1)  the  same  or  any  part  thereof.  Piiovidej>  Power  of  dis- 
ALWAYS,  and  the  said  {vendor)  doth  hereby  in  manner  aforesaid 
further  covenant,  promise,  grant  and  agree  with  and  to  the  said 
(puvi'ika^er)^  his  executors,  administrators  and  assigns,  that  in  case 
any  distress  or  distresses  shall  at  any  time  or  times  hereafter  be  made 
for  (2)  the  said  yearly  rent-charge  or  annual  sum  of  cf  , 

or  any  part  thereof,  ,by  the  person  or  persons  who  for  the  time  being 
shall  be  entitled  to  the  same,  in  or  upon  the  said  messuage  or  tene- 
ment and  premises  so  purchased  and  conveyed  to  the  said  ( pur- 
chaser)  as  hereinbefore  is  mentioned,  and  the  said  { purchaser), 
his  executors,  administrators  or  assigns,  shall  thereby,  or  otherwise 
pay  o;r  be  compelled  to  pay  the  sione,  or  any  part  thereof,  then  and 
in  such  case  the  sum  and  sums  of  money  which  shall  from  time  to 
time  or  at  any  time  be  so  paid  by  the  said  ( purch($ser),  bis  exe- 
eutors,  administrators  and  assigns  as  aforesaid,  shall  thereupon  and 


(1)  If  the  vendor  is.  to  indemnify  against  a  proportion  only  of  the  Indemnity 
rent-charge,  say,  against  propor- 

"  Of  such  part  of  the  said  yearly  rent-charge  or  annual  sum  of  *'^"*^SL1^ 
£  ,  or  the  performance  of  such  of  the  covenants  and 

agreements,  by  and  in  the  said  indenture  of  the  day  of 

reserved  and  contained,  as  according  to  the  true  in- 
tent and  meaning  of  these  presents  are  and  ought  to  be  paid,  ob- 
served and  performed  by  or  on  the  part  and  behalf  of  the  said  (ven-^ 
d(yr),  his  heirs,  executors  or  administrators.^ 

(2)  If  the  purchaser  is  himself  to  pay  a  proportion  of  the  rent-charge,  Purchaser  pay- 
say,  ing  a  proportion 

"  For  any  greater  proportion  of  the  said  yearly  rent-charge  or  ^^^^  ^^^ 
annual  sum  of  e£^  y  than  according  to  the  true  intent  and 

meaning  of  these  presents  is  payable  for  in  respect  of  the  messuage 
or  tenement  and  premises  purchased  by  and  conveyed  to  the  said 
(purchaser),  as  hereinbefore  is  mentioned,"" 
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immediately  thereafter  be  charged,  and  the  same  are  ho^by  charged  and 
Beni'Chai^    made  chargeable  upon  All,  &c.  and  it  shall  be  lawful  for  the  said  (pwr- 

• — '  c/Mser^^  his  executors,  administrators  and  assigns,  or  his  or  their  lawfiil 

attorney  or  attorneys,  and  he  and  they  are  hereby  expressly  authorised 
and  empowered  from  time  to  time,  as  often  as  the  same  shall  happen^ 
to  enter  into  and  upon  All  and  singular  the  same  messuages  or  tene- 
ments and  premises  hereby  charged  or  chargeable,,  or  expressed  or 
intended  to  be  charged  with  the  payment  thereof,  and  there  to  dis- 
train for  all  such  sum  and  sums  of  money,  costs,  charges,  damages  and 
expenses  as  he  the  said  (purchaser)^  his  executors,  administrators 
or  assigns,  shall  have  paid,  sustained  or  been  put  unto  by  reason  or 
in  consequence  of  any  such  distress  or  distresses  being  so  made  in  or 
upon  the  said  messuage  or  tenement  and  premises  so  purchased  by 
and  conveyed  to  him  the  said  (purchaser)  as  aforesaid,  or  the  sail 
distress  or  distresses  so  to  be  made  by  him  the  said  {purc/utger)^ 
his  executors,  administrators  or  assigns,  upon  the  premises  of  the 
said  (oemfer),  or  otherwise  by  reason  of  the  non-payment  of  the 
said  yearly  rent-charge  or  annual  sum  of  £  ,  and  the 

goods,  chattels  or  other  distrainable  property  and  effects  which  shall 
be  then  and  there  found,  or  which  shall  have  been  thence  unlawfully 
removed,  to  empound,  detain  and  keep;  and  in  due  time  after  such 
distress  or  distresses  shall  be  so  made,  to  cause  the  same  goods, 
chattels  and  effects  to  be  appraised  and  sold,  or  otherwise  disposed 
of  according  to  law,  in  like  manner  as  in  the  case  of  distresses  made 
for  rent  reserved  upon  leases  or  demises  for  years,  to  and  for  the 
intent  and  purpose  that  the  said  (purchaaer)^  his  executors,  admi- 
nistrators and  assigns,  may  thereby  be  fiilly  paid  and  satisfied  die 
same  sum  and  sums  of  money,  costs,  charges,  damages  and  ex- 
penses, and  every  part  thereof.    IN  WITNESS,  &c. 
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A  Deed  of  Indemnify  against  a  Rent-Charge  or  other  Incumr 
hrance^  by  Demise  of  Freehold  Lands  to  a  Trustee  (1). 

Variations  where  it  is  the  conveyance  of  the  fee.  Also 
where  the  premises  are  Leaseliold.  Where  a  Rent-Charge  is 
created  as  an  indemnity. 


'This  Indenture  made  the  day  of  [in  the 

year  of  the  reign,  &c.  and*]  in  the  year  of  our  Lord  18  , 

Between  {the  vendor)  of,  &c.  of  the  first  part,  {the  purchaser)  Partiei. 
of,   &c.   of  the  second  part,  and  {the  trustee)   of,  &c.  a  trustee 
named  and  appointed  for  the  purposes  hereinaf);er  mentioned,  of  the  ^^^^  of  pur- 
third  part.     Whereas  (2)  the  said  {purchaser)  hath  bitely  con- 
tracted with  the  said  {vendor)^  for  the  absolute  purchase  of  certain 
lands  and  hereditaments  situated  at  in  the  county  of 


( 1 )  Where  an  estate  is  sold  liable  to  the  payment  of  a  rent-charge  or  DifiereDt  modei 
other  incumbrances  affecting  it,  there  are  several  methods  adopted  to  of  indemnity. 
indemnify  the  purchaser  against  them ;  the  first  and  the  most  secure 

method  is  that  given  in  the  form  in  the  text,  namely,  to  demise  other 
premises  to  a  trustee,  upon  proper  trusts  for  the  purpose ;  another  mode 
IS  to  invest  part  of  the  purchase-money  in  the  funds  m  the  names  of  trus- 
tees, which  is  frequently  adopted  where  the  incumbrances  are  not  likely 
to  be  of  long  contmuance,  as  against  the  claim  of  a  minor,  a  life  annuity, 
or  the  like ;  and  of  which  a  form  has  been  given,  ante^  p.  552.  But 
if  the  circumstances  of  the  case  will  not  admit  of  either  of  these  modes, 
then  either  a  bond  or  other  personal  security  mav  be  given ;  for  which  see 
ante^  p.  122 :  or  a  power  of  distress  may  be  given  upon  premises  in  the 
occupation  of  the  vendor ;  ante^  pp.  571  •  573. 

*  If  brevity  be  particularly  desired,  the  words  within  brackets  may  be  ^reThy. 
mitted. 

(2)  If  the  premises  be  leasehold  recite  here  the  lease,  as  ante,  p.  Leaseholds. 
569. 
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ment of  rent 
charge. 


WITNESS. 
The  vendor  de- 
misea 


Parcels. 


•  And  whereas  by  indentures  (1)  of  lease  and  release, 
the  lease  bearing  date  the  day  next  before  the  date  of  the  release,  and 
the  release  bearing  or  intended  to  bear  even  date  with  these  presents, 
and  made  or  expressed  to  be  made  between,  &c.  the  said  lands  and 
hereditaments  have  been  conveyed  and  assured  unto  and  to  the  use 
of  the  said  (purchaser) ^  his  heirs  and  assigns,  for  ever.  And 
WHEREAS  the  said  lands  and  hereditaments  are  subject  and  liable  (2) 
to  the  payment  of  a  yearly  rent-charge  or  annual  sum  of  £  , 

under  or  by  virtue  of  an  indenture  bearing  date  the  day  of 

,  and  made  between,  &c.  And  whereas  for  indemni^'ing 
the  said  (purchaser),  and  also  the  said  lands  and  hereditaments^  from 
and  against  the  payment  of  the  said  yearly  rent-charge,  the  said 
(vendor)  hath  agreed  to  demise  the  several  messuages,  lands,  and 
hereditaments  hereinafter  described  unto  the  said  (trustee) y  for  the 
term  and  upon  the  trusts  hereinafter  declared  concerning  the  same. 
Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  the  said 
agreement  and  for  effectuating  the  purposes  aforesaid,  [and  also  for 
and  in  consideration  of  the  sum  of  10s.  of  lawful  money  of  Eng- 
land, to  the  said  (vendor)  ki  hand  well  and  truly  paid  by  the  said 
(trustees),  at  or  before  the  execution  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,}  He  the  said  (vefidor)  Hath 
granted  (3),  bargained,  sold,  and  demised  (4),  and  by  these  presents 
Doth  grant,  bargain,  sell,  demise,  and  confirm  unto  the  said  (trus- 
tee), his  executors,  administrators,  and  assigns.  All,  &c.  or  howso- 
ever otherwise  the  said  messuages,  lands,  tenements,  hereditaments, 


LeftKholds. 


Estate  in  ven- 
dor and  trustee. 

Leaseliolds. 


Parcels. 


( 1 }  If  the  premises  conveyed  to  the  purchaser  be  leasehold,  say, 
^'  And  whereas  by  an  indenture  of  assignment  bearing  or  in- 
tended to  bear  even  date  with  these  presents,  and  made  or  expressed 
to  be  made  between,  &c.  the  said  messuages,  lands,  and  premises, 
were  assigned  unto  the  said  (purchaser),  his  executors,  administra- 
tors, and' assigns,  for  the  residue  of  the  term  of  years  then  to  come 
therein.*" 

(2)  Recite  here  the  incumbrances  against  which  the  indemm'ty  is 
given. 

(S)  If  the  premises  be  leasehold  they  must  be  assigned  to  the  trustee 
for  the  residue  of  the  term,  the  form  of  this  assignment  will  be  similar  to 
that  given  ante,  p.  569. 

(4)  Insert  here  an  accurate  description  of  the  lands  intended  to  be  de- 
mised, by  their  ancient  and  present  name,  situation,  tenancy,  &c. 

If  the  fee  of  the  premises  is  conveyed,  say,  **  aliened  and  released," 
instead  of  demised. 
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r/nMsnturiTYm 


{demise)* 


and  premises,  or  any  of  them  or  any  part  thereof,  now  are  or  is  or 
heretofore  were  or  was  situated,  tenanted,  called,  known,  described, 
or  distinguished,  together  with  all  [houses,  out-houses,  buildings, 
barns^  stables,  coach-houses,  dove-houses,  yards,  cellars,  vaults,  areas, 
benefit  and  advantage  of  ancient  and  other  lights,  ways,  paths,  pas- 
sages, gardens,  orchards,  ponds,  waters,  land  covered  with  water, 
water-courses,  timber,  and  other  trees,  woods,  underwoods,  and  the 
ground  and  soil  thereof;  mines,  quarries,  rights,  and  privileges  of 
common  of  every  kind,  and  all]  and  all  manner  of  [other]  rights, 
privileges,  easements,  advantages,  appendages,  and  appurtenances 
whatsoever  to  the  said  messuages,  lands,  tenements,  hereditaments, 
and  premises,  or  any  of  them  or  any  part  thereof  respectively  belong- 
ing, [or  in  anywise  appertaining,  or  reputed  or  deemed  so  to  be,  or 
with  the  same  or  any  of  them  now  or  heretofore  holden,  used,  occu- 
pied, or  enjoyed]  (1),  and  all  and  every  the  yearly  and  other  rents, 
issues,  and  proceeds  of  the  same,  and  of  every  part  thereof;  [And  all 
the  estate,  right,  title,  interest,  use,  trust,  property,  possession,  pos- 
sibility, claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of 
him  the  said  {vendor)  in,  to,  out  of,  upon,  or  respecting  the  same 
hereditaments  and  premises,  and  every  or  any  of  them,  for  and  ^ 
during  the  said  term,  together  with  all  deeds,  muniments,  writings, 
and  evidences  whatsoever,  which  in  anywise  relate  to  the  same  pre- 
mises or  any  part  thereof,  and  which  now  are  or  hereafter  during  the 
said  term  shall  or  may  be  in  the  possession,  custody,  or  lawiul  power 
of  the  said  (vendor),  his  heirs  or  assigns,  or  of  any  person  or  persons 
from  whom  he  or  they  can  or  may  procure  the  same,  without  action 
or  suit  at  law  or  in  equity.]  To  have  akd  to  hold  (2)  the  said  trustee  for  soo 
messuages,  lands,  tenements,  hereditaments,  and  all  and  singular  y^"* 
other  the  premises  hereinbefore  described  and  hereby  granted  and 
demised,  or  mentioned  or  intended  so  to  be,  with  their  and  every  of 
their  appurtenances  unto  the  said  (tntstee),  his  executors,  adminis- 
trators, and  assigns,  from  the  day  next  before  the  day  of  the  date  of 
these  presents,  for  and  during  the  full  and  complete  term  or  period  of 
500  years  thence  next  ensuing,  without  impeachment  of  or  for  any 


( 1 }  If  the  fee  be  conveyed,  make  the  usual  reference  to  the  bargain 
and  sale  for  a  year,  and  add, 
"  And  the  reversion  and  reversions,  remainder  and  remainders,  of 

and  in  the  said  hereditaments.'*^ 
(2)  If  the  fee  be  conveyed^  see  post.  Rider  B.  p.  587. 
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Upon  tn»t  for 
vendor  until  de- 
mand made 
upon  purchaatr. 


Then  upon  trua t 
thereout,  or  by 
nle,  Set.  to  pay 
incumbrance. 


manner  of  wa^te,  other  than  forinlful  or  malicious  waste,  But  never- 
theless upon  the  trusts  and  to  and  for  the  several  intoits  and  pur- 
poses, and  under  and  subject  to  the  several  provisoes,  declarations, 
and  agreements  hereinafter  declared  or  expressed  concerning  the 
same ;  (that  is  to  say),  Upon  trust  (1)  to  permit  and  suffer  and  au- 
thorize and  empower  the  said  {vendor)^  his  heirs  and  assigns,  to 
receive  and  take  the  rents,  issues,  and  profits  of  all  and  singular  the 
same  hereditaments  and  premises  and  of  every  part  and  parcel  there- 
of, to  and  for  his  and  their  own  use  andbenefit,  until  demand  shall  be 
made  of  or  agamst  the  said  ^purchaser),  his  heirs  or  assigns,  or  the 
premises  so  purchased  by  him  as  aforesaid,  for  or  in  respect  of  the  said 
yearly  rent-charge  or  annual  sum  of  <£  ,  or  some  part  or 

proportion  thereof,  under  or  by  virtue  of  the  sud  hereinbefore  in  part 
recited  indenture  of  the  day  of  And  upon  this 

further  trust,  that  in  case  any  such  demand  shall  be  made,  then 
and  in  such  case  and  from  time  to  time,  as  often  as  the  same  shall 
happen,  he  the  said  {trtistee)^  his  executors,  administrators,  and  as- 
signs, shall  and  do  immediately  thereupon  or  at  any  time  thereafter, 
by  and  out  of  the  rents,  issues,  and  profits  of  all  and  singular  or  any 
part  of  the  said  hereditaments  and  premises,  or  by  bringing  actiiHis 
against  all  and  every  or  any  of  the  present  or  future  tenants  thereof 
or  by  making  entries  upon  the  said  premises,  or  by  demising,  leasing, 
or  mortgaging,  or  by  absolutely  selling  or  othelrwise  disposing  of  the 
same  or  any  part  thereof,  either  by  public  or  private  sale  or  contract 
for  all  or  any  part  of  the  said  term  of  500  years,  and  by  executing  all 
necessary  and  proper  deeds  and  assurances  requisite  for  that  purpose, 
or  by  all  and  every  or  any  one  or  more  of  the  said  ways  and  means, 
or  by  any  other  lawfiil  ^ays  and.  means  whatsoever,  at  his  or  ^heir 
discretion,  to  raise  and  obtain  such  sum  and  sums  of  money  as  he  or 
they  shall  think  proper  and  sufficient,  or  as  can  be  obtiuned  finr  or 
upon  the  same,  and  thereby  or  thereout  pay  and  satisfy  (2)  the  said 


Brevity. 
Judgments,  &c. 


(1)  For  the  sake  of  conciseness  these  trusts  maybe  varied,  as  pod. 
Rider  A.  p.  586. 

(2)  If  the  incumbrances  consist  of  judgments  which  have  been  obtained 
against  the  vendor,  or  the  premises  are  charged  with  the  payment  of  a 
sum  of  money  in  gross,  say,    ^ 

*^  To  pay  and  satisfy  and  discharge  as  well  the  said  debt  or  sum 

of  <£  ,  or  other  sum  or  sums  of  money  which  shall  or  may 

be  recovered  upon  or  by  virtue  of  the  said  hereinbefore  in  part  recited 
Judgments,  or  any  other  judgment  or  judgments  aheady  or  at  any 
time  hereafter  to  be  obtained  or  entered  up  against  the  said  (uendpr) 
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iMmcHirr* 


yearly  rent-charge  or  annual  sum  of  <^  ,  by  the  said  in  parit 

recited  indenture  of  lease  reserved  or  made  payable,  or  so  much     ^^^Si^T^ 

thereof  for  which  any  such  demand  as  aforesaid  shall  be  made  be-  

yond  the  said  yearly  rent  or  sum  so  apportioned  to  and  agreed  to  be 
paid  by  the  said  ipurchaaer)  for  or  in  respect  of  the  premises  so  by 
him  purchased  as  aforesaid,  together  with  all  such  sum  and  sums  of 
money,  loss,  costs,  charges,  damages,  and  expenses  occasioned  by  the 
non-payment  thereof,  as  he  the  siud  (trustee),  his  executors,  ad- 
ministrators, or  assigns,  shall  have  paid,  sustained,  expended,  or  been 
putuntoinorby  bringing  or  prosecutingany  such  action  or  actions,  or  by 
making  any  such  entry  or  entries,  or  coUecting  or  receiving  any  such 
rent  or  profits,  or  in  making  and  completing  any  such  demise,  lease, 
mortage,  or  disposition  of  the  said  premises,  or  otherwise  howsoever, 
in  the  execution  of  the  trusts  of  these  presents,  or  as  he  the  said 
(purchaser)^  his  heirs  and  assigns,  shall  have  sustained  or  been  put 
unto  or  be  liable  to  pay  by  reason  of  any  such  demise  as  afore- 
said or  otherwise  on  account  of  the  non-payment  of  the  said  yearly 
rent-charge  or  annual  sum  of  <£  ,  except  only  the  said  ap- 

portioned rent  or  sum  of  £  ,  and  do  and  shall  pay,  apply, 

and  dispose  of  the  monies  arising  by  any  of  the  means  aforesaid  in       / 
payment  and  satis&ction  thereof,  and  indemnifying  and  saving  harm- 
less the  said  (pttrchtMer)^  his  executors,  and  his  and  their  goods  and 
lands  and  tenements  against  the  same  accordingly.    And  from  and 
after  fuU  payment^  satisfiiction,  and  discharge  of  such  sum  or  sums 
of  money,  costs,  charges,  damages,  and  expenses  as  aforesaid,  then  if 
the  same  shall  have  been  satisfied  and  paid  by  or  out  of  the  rents, 
issues,  and  profits  of  the  said  premises,  Upon  teitst  that  he  the  ^  piy  wrplus 
said  {trfMtee)f  his  executors,  administrators,  and  assigns,  do  and  proftutoTendor. 
shall  permit  and  sufier  and  authorize  and  empower  the  said  (vendor)^ 
his  heirs  and  assigns,  to  receive  and  retain  or  otherwise  well  and 
truly  pay  unto  him  and  them  all  and  every  the  residue  and  surplus 
of  the  same  rents,  issues,  and  profits,  to  and  for  his  and  their  own 
proper  use  and  benefit.    But  in  case  the  said  sum  or  sums  of  money  i^cueofn^e, 
aforesaid,  or  any  of  them  or  any  part  thereof,  shall  have  been  ^sed  in^^ed  b  the 

Fundi. 


and  his  heirs,  and  be  chargeable  upon  or  can  or  shall  in  an3rwise 
affect  the  said  several  messuages,  lands,  tenements,  and  heredita- 
ments, so  sold  and  conveyed  to  the  said  {purchaser)^  or  any  part 
hereof,  *  together  with  all  such  8\un  and  sums  of  money,  loss,  costs,"^ 
&c.  ae  above. 
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rosoiKiiT. 


(demise). 


and  paid  by  any  sale*  mortgage,  or  other  difl]K>8ition  of  the  said  heie- 
^^^^!^^  ditameBts  and  premises  or  any  part  theretrf*,  under  or  by  virtue  d 
the  trusts  {foresaid,  then  and  in  such  case  Upon  trust,  after  &il 
payment  and  satisfaction  thereof,  and  of  all  such  costs,  chaises,  and 
expenses  as  aforesaid,  that  he  the  said  {trustee)^  his  executors,  ad- 
ministirators,  and  assigns,  do  and  shall  forthwith  invest  the  residue 
and  surplus  of  the  money  to  arise  therefrom  or  thereby  in  the  pur- 
chase of  three  per  cent.  Consolidated  Bank  Annuities,  or  upon  real 
security,  In  the  name  of  him  the  said  (trtisiee),  his  executors,  ad- 
ministrators, and  assigns,  and  of  one  or  more  person  or  persons  to  be 
named  by  the  said  {purchaser)  with  the  approbation  of  the  said 
{vendor)^  upon  proper  and  sufficient  trusts,  to  be  declared  in  writing 
under  the  haiids  and  seals  of  the  said  parties,  to  secure  aad  keep 
down  all  fiiture  arrears  and  other  payments  to  grow  or  become  due 
f<N:  (»  in  respect  of  the  same  yearly  r^it-charge  or  annual  sum  of 
£  ,  beyond  the  said  apportioned  rent  or  sum  of  £  , 

and  fce  pay  and  apply  the  same  from  time  to  time  accordingly ;  and 
in  the  mean  time  and  until  a  good  and  sufficient  declaration  in 
writing  of  the  trusts  thereof  shall  be  duly  made  and  executed,  it  is 
hereby  declared  and  agreed  by  and  between  the  said  parties  to  these 
presents,  that  the  persons  in  whose  names  the  same  shall  be  so  in- 
vested, and  the  6urviv(»:s  and  suarvivor  of  them,  and  the  executors 
and  administrators  of  the  survivor  of  them,  and  their  and  his  assigns, 
8h«U  Stand  possessed  of  and  interested  in  the  said  trust  monies,  foods, 
and  secunties  upon  trust,  by  and  out  of  the  dividends,  iivtexest,  and 
yearly  proceeds  thereof,  if  suSicient,  and  in  case  such  yearly  ixiierests, 
dividends,  and  ^oceeds  shall  be  insufficient,  then  by  selling  aad  dis- 
posing of  the  principal  sum  so  to  be  invested  or  a  sufficient  part 
thereof,  and  of  the  funds  and  securities  for  the  same,  to  pay  the  said 
yearly  rent^arge  or  annual  sum  of  i?  ,  or  spch  other  sum 

or  sums  of  mo^y  as  shall  be  or  at  $xky  time  or  times  and  from  time 
to  time  become  due  and  payable,  or  be  demanded  of  or  against  him 
the  said  {pure/iaser)^  his  heirs  or  assigns,  together  with  all  reason- 
able oosts,  charges,  and  expenses  thereby  inourted  or  occafflooed; 
and  from  and  after  full  payment  and  satisfaction  tliereof.  In  tkust  to 
pay  and  Apply  the  residue  and  suiplusof  the  «aid  dividends  and  in- 
terest, or  of  so  much  thereof  as  for  the  time  being  shall  not  have  been 
sold  or  disposed  of  for  the  purposes  aforesaid,  unto  the  said  (c^enc&r), 
his  executors,  administrators,  and  assigns,  for  'his  and  their  own  use 
and  benefit.  Akd  ^om  and  after  the  cessation  or  extinguishmoDit 
of  the  said  yearly  rent-charge  or  annual  sum  of  ^  ,  by  any 

means  whatsoever,  and  ftill  payment  and  satisfaction  of  all  aoieais, 
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costs,  and  charges  as  aforesaid,  then  to  transfer  the  principal  money  . 

and  the  funds  or  securities  upon  which  the  same  shall  be  invested,     ^7!^^^^ 

or  80  much  thereof  as  shall  not  have  been  applied  or  disposed  of  fer  

all  or  any  of  the  purposes  aforesaid,  unto  the  said  (vendor)^  his  ex^ 
ecutors,  adniinistrators,  or  assigns,  to  and  for  his  and  their  own  pros- 
per use  and  benefit.  A  nd  it  is  hereby  provided,  declared,  and  agreed  Contacts  of 
by  and  between  the  parties  to  these  presents,  and  the  said  {'oendar)  veDdor. 
doth  hereby  expressly  declare  and  agree  that  all  and  every  the  con^ 
tracts  and  agreements  and  sales,  mortgages,  leases,  acts,  matters,  and 
things,  which  shall  be  made  or  entered  into,  and  all  conveyances  and 
assurances  which  shall  be  executed  by  the  said  {trustee)^  his  execu- 
tors, administrators,  or  assigns,  in  pursuance  and  execution  of  the 
trusts  aforesaid,  of  or  concerning  all  or  any  of  the  several  messuages, 
lands,  tenements,  hereditaments,  and  premises  hereby  demised,  or 
mentioned  or  intended  so  to  be,  shall  be  good,  valid,  and  efficient  to 
all  intents  and  purposes  whatsoever,  and  binding  upon  the  said 
{vendor)^  bis  heirs,  executors,  and  administrators,  altdiough  he  or 
they  shall  not  execute  the  same,  or  join  in  or  consent  thereto  other 
than  as  is  expressed  by  these  presents,  and  in  like  manner  as  if  the 
same  had  beai  entered  into»  made,  and  executed  by  him  the  said 
ipendcyr)^  and  these  presents  had  not  been  made.    And  diot  the  re*  '^^"'*^!!  ^^ 

ccipt  sufncicnt 

ceipt  and  receipts  of  the  said  {tnistee)^  his  executors,  administrators^  discharge. 
and  assigns,  shall  from  time  to  time  and  at  all  times  be  a  good  and 
sufficient  dischai^,  and  good  and  sufficient  discharges,  to  any  and 
every  purchaser  or  purchasers,  mortgagee  or  mortgagees,  or  tenant  or 
tenants  of  the  said  messuages,  lands,  tenements,  hereditaments,  and 
premises  or  any  part  thereof,  or  to  his  or  their  executors,  administra- 
tors, or  assigns,  for  such  sum  or  sums  as  shall  therein  be  acknow- 
ledged or  expressed  to  be  received,  and  wholly  exonerate  him  and 
them  firom  seeing  to  the  application  thereof  or  from  enquiring  into  the 
expediency  or  necessity  of  any  such  sale,  mwtgage,  or  other  dispo- 
sition of  the  same  premises.  And  that  no  such  purchaser  or  pur^- 
chasers,  mortgagee  or  mortgagees,  or  hjs  or  their  exeeutors  or  ad- 
ministrators, or  other  the  person  or  persons  who  shall  pay  to  the  -said 
{trustee),  his  exeeutors,  administrators,  or  assigns,  any  purchase, 
mortgage,  or  consideration  money,  or  any  rents,  issues,  or  proceeds  of 
or  for  the  same  messuages,  lands^  tenements,  hereditaments,  and  pre- 
mises, in  pursuance  of  the  trusts  hereinbefore  expressed  or  any  or 
either  of  them,  shall  afterwarcU  be  obl%ed  to  see  to  the  applioatioa 
thereof,  or  be  answerable  or  accountable  for  the  misapplication  or 
non-application  thereof,  or  to  enquire  into  the  reason  or  necessity  of 
any  such  sale,  mortgage,  or  other  disposition  of  the  said  premises. 
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Pbovided  always,  nevertheless,  and  it  is  hereby  expressly  dedated 
^^^'^l^[^     9Xid  agreed  by  and  between  the  said  parties  to  these  presents,  that 

— ; '• —  subject  and  without  prejudice  to  the  trusts  and  purposes  hereinbeCm 

trustTofthe^  expressed,  he  the  said  {irustee),  his  executors,  administrators^  and 
^^  ^  ^  assigns,  shall  stand  and  be  possessed  of  or  interested  in  the  said  mes- 
iaheritance.        suages,  lands,  tenements,  hereditaments,  and  premises  comprised  in 

the  said  term  of  600  years,  for  and  during  the  residue  for  the  time 
being  of  the  same  term,  in  trust  to  attend  the  reversion  and  inherit- 
ance of  the  said  premises,  and  in  order  to  protect  the  same  from  all 
^]J2Jf*|^^,jg    present  charges  and  incumbrances,  if  any  there  be.    And,  &c.  [ca- 
hMfh  right  to  de-  venant  by  vendor  to  pay  and  indemnify  against  the  rent^karge  (1).] 
"""^^  And  the  said  (vendor)  for  himself,  his  heirs,  executors,  and  adminis- 

trators. Doth  covenant,  promise,  and  agree  with  and  to  the  said 
(trustee)  f  his  executors,''administrators,  and  assigns,  by  these  presents, 
in  manner  following,  (that  is  to  say,)  that  he  the  said  (vendor)  nov 
hath  good  right,  full  power,  and  lawful  and  absolute  authority,  both 
at  law  and  in  equity,  to  grant  and  demise  the  said  messuages^  lands, 
tenements,  hereditaments,  and  premises  hereinbefore  mentioned,  or 
intended  so  to  be,  with  their  appurtenances,  unto  the  said  (trustee)^ 
his  executors,  administrators,  and  assigns,  for  and  during  the  said 
term  of  500  years,  upon  the  trusts  and  to  and  for  the  intents  and 
purposes  hereinbefore  declared  or  expressed  concerning  the  same, 
tee  ibaUquietiy  And  that  it  shall  and  will  be  lawful  for  the  said  (trfistee)^  his  ex- 
•lyoy*  ecutors,  administrators,  and  assigns,  from  time  to  time  and  at  all 

times  during  the  continuance  of  the  said  term  of  500  years  herdiy 
created,  peaceably  and  quietly  to  enter  into  and  upon,  and  hold, 
possess,  and  enjoy  all  and  singular  the  same  hereditaments  and  pre- 
mises, and  to  receive  and  retain  the  rents,  issues,  profits,  and  pro- 
ceeds which  shall  henceforth  arise  or  be  payable  for  or  in  respect 
thereof,  upon  the  trusts  and  to  and  for  the  intents  and  purposes  here- 
inbefore declared  concerning  the  same,  without  any  manner  of  hin- 
drance, interruption,  disturbance,  claim,  or  demand  whatsoever,  by 
or  from  the  said  (vendor)  or  his  heirs,  or  any  person  or  persons  nov 
or  hereafter  having  or  rightfully  claiming  any  estate,  right,  title, 
charge  or  interest,  at  law  or  in  equity,  in,  to,  out  of,  upon,,  or  re- 
specting the  said  hereditaments  and  premises  or  any^Mrt  thereof, 
from,  through,  under,  or  in  trust  for  him,  tiiem,  or  any  of  them,  or 
cumbraDGcs.  *      ^^7  ^  ^^^  ancestors  of  the  said  (vendor).    And  tiiat  free  and  desr 

and  clearly  and  absolutely  discharged  and  exonerated,  or  otherwise 


(1)  See  ante  J  p.  573* 
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by  and  at  the  expense  of  the  said  {vendor)^  his  heirs,  executors,  or 


administrators,  effectually  defended^  protected,  and  indemnified  of,       (da,v^^ 

from,  and  against  all  estates,  rights,  titles,  interests,  charges,  and  in-  

cumbrances  whatsoever,  which  at  any  time  or  times  heretofore  have 
been  or  which  at  any  time  hereafter  shall  or  may  be  made,  created^ 
executed,  committed,  occasioned,  or  suffered  by  or  with  the  procure- 
ment or  privity  of  the  said  {pendor)  or  any  of  his  ancestors,  or  any 
person  or  persons  now  or  hereafter  rightfully  claiming  or  having  title 
to  claim  any  estate,  right,  title,  or  interest,  either  at  law  or  in  equity, 
from,  through,  under,  or  in  trust  for  him,  them,  or  any  of  them. 
And  moreovee  that  he  the  said  {oendor)  and  his  heirs,  and  all  and  P"''^^  •Micr« 
every  person  or  persons  now  or  at  any  time  hereafter  rightftdly 
claiming  or  having  title  to  claim  any  estate,  right,  title,  charge,  or 
interest,  at  law  or  in  equity,  in,  to,  out  of,  upon,  or  respecting  the 
hereditaments  and  premises  hereby  granted  and  demised,  or  men- 
tioned or  intended  so  to  be,  or  any  part  thereof,  from,  through,  un- 
der, or  in  trust  for  him,  them,  or  any  or  either  of  them  respectively^ 
shall  and  will  from  time  to  time  ^nd  at  all  times  hereafter,  upon 
every  reasonable  request  of  him  the  said  (trtMtee)^  his  executors,  ad- 
ministrators, or  assigns,  but  at  the  expense  of  the  said  (vendor)^  his 
heirs  or  assigns,  make,  do,  acknowledge,  levy,  suffer,  execute,  and 
perfect,  or  cause  and  procure  to  be  made,  done,  acknowledged,  levied, 
sufiered,  executed,  and  perfected  with  all  proper  dispatch,  all  and 
every  such  frirther  and  other  lawfril  and  reasonable  acts,  deeds,  con- 
veyances, matters,  and  things  whatsoever,  for  the  further,  better, 
more  perfectly,  frilly,  and  absolutely  or  satisfactorily  demising  or  as- 
suring the  same  messuages,  lands,  tenements,  hereditaments,  and 
premises,  or  any  of  them,  or  any  part  thereof,  with  their  appurtenances, 
unto  the  said  {trustee)^  his  executors,  administrators,  and  assigns,  or 
xmto  any  purchaser,  mortgagee,  lessee,  or  other  person  or  persons 
whomsoever,  for  and  during  all  the  residue  or  remainder  which  shall 
be  then  to  come  and  unexpired  of  the  said  term  of  500  years  therein, 
as  by  the  said  (tntatee)^  his  executors,  administrators,  or  assigns, 
shall  be  reasonably  advised  and  required.     IN  WITNESS,  &c. 


SUr.— VOL.  11.  Q  ft 
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Variation  to  the  newt  preceding  Precedent  (see  ante,  p.  680,  n, 

(1),  when  conciseness  is  required. 


Upon  trust  and  to  the  intent  that  the  hereditaments  comprised  in  the 
said  term  of  years,  shall  and  may  save,  defend,  keep  harmless 

and  indemnified  the  hereditaments  hereby  demised  for  sale  as  aforesaid, 
and  also  the  respective  purchasers  of  the  same,  their  respective  heirs, 
executors,  administrators  and  assigns,  from  and  against  all  and  every  the 
subsisting  annuities  under  the  said  will,  &c.  [_as  the  case  may  be'^  and 
from  and  against  all  actions,  suits,  causes  of  action  and  suit,  claims 
and  demands  whatsoever,  for  or  in  respect  of  the  same  annuities,  or 
any  of  them  or  any  part  thereof  respectively :  And  for  that  end,  intent 
and  purpose,  it  is  hereby  further  declared  and  agreed,  that  if  at  any 
time  hereafler  any  claim  or  demand  whatsoever  shall  be  made  upoo 
the  said  hereditaments,  or  any  part  thereof,  or  the  said  purchasers  or 
any  or  either  of  them,  or  his  or  their  heirs,  executors,  administrators  or 
assigns,  or  any  other  person  or  persons  who  shall  or  may  have  or  be  en- 
titled to  any  estate  or  interest  of  or  in  any  of  the  said  hereditaments 
which  shall  have  been  so  sold,  or  his  or  their  heirs,  executors,  ad- 
ministrators or  assigns,  and  he,  they  or  any  or  either  of  them  shall  by 
reason  or  in  consequence  of  any  such  claim  or  demand  pay  or  be  liable 
to  pay  any  sum  or  sums  of  money,  or  sustain  any  costs,  charges,  damages 
or  expences  whatsoever,  then  and  in  any  such  case  and  so  often  as  the 
same  shall  happen,  the  said  (frtuiee\  his  executors,  administrators  or  as- 
assigns,  shall  by  and  out  of  the  rents,  issues  and  profits  of  the  heredita- 
ments comprised  of  the  said  term  of  years,  or  by  bringing  actioiis 
against  the  tenants  or  occupiers  of  the  same  hereditaments  or  any  of  theoiy 
or  by  such  other  ways  or  means  as  he  the  said  {trustee)^  his  executors, 
administrators  or  assigns,  shall  be  advised  and^deem  proper  or  expedient, 
levy  and  raise  such  sum  or  sums  of  money  as  the  case  may  require,  or 
as  he  or  they  shall  think  fit  and  proper,  and  pay  and  apply  the  money 
so  to  be  raised,  or  a  competent  part  thereof,  in  satisfaction  and  dis- 
charge of  the  said  sum  or  sums  of  money,  costs,  charges,  damages 
and  expences  accordingly. 
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Rider  B. 

«  preceding  Precedent  {see  ante,  p.  579. 
the  Fee  ie  conveyed  as  an  Indemnity. 


To  HAVE  and  to  hold  the  several  capital  and  other  messaages,  lands,  te- 
nements, and  all  other  the  hereditaments  and  premises  hereby  released  or 
intended  so  to  be,  and  every  part  thereof  unto  the  said  {purchaser  or  other 
grantee  of  the  premises)  ^hi^hemvxidiBmgriSi  to  the  only  use  and  behoof 
of  him  the  said  {purchaser ^  &c.)  his  heirs  and  assigns^  for  ever,  but  by  way 
of  indemnity  only  and  as  a  protection  and  security  to  him  and  them  from 
or  against  or  in  respect  of  any  judgment  debts  entered  of  record  against 
the  said  {vendor  or  other  grantor  of  the  premises)^  or  any  other  charges 
or  incumbrances  now  affecting  the  said  hereditaments,  and  all  actions, 
suits,  extents,  executions^  costs,  charges,  damages,  expenses,  claims  and 
demands  whatsoever,  for  or  on  account  of  such  judgments,  charges  or 
mcumbrances  or  any  of  them.  And,  drc.  [add  powers  ofsale^  Sfc.  ( 1  )]• 
And  as  to  the  same  hereditaments,  (subject  to  the  trusts  and  purposes 
aforesaid,)  or  such  of  them  as  shall  remain  after  answering  the  same,  and 
also  the  residue  or  surplus  of  the  monies  arising  from  any  sale,  mort- 
gage or  other  disposition  thereof  as  aforesaid,  after  the  said  purposes 
shall  be  fully  satined  (and  in  the  mean  time  subject  thereto),  Ik 
TRUST  for  the  said  {vendor,  &c.)  his  heirs  and  assigns  [^or  to  uses  to  bar 
dower,  if  so  vnshed"]  to  such  other  uses  upon  and  for  such  trusts,  interests 
and  purposes,  and  with,  under  and  subject  to  such  powers,  provisoes  and 
declarations  as  the  said  {purchaser,  Ac.)  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more  witnesses,  shall 
from  time  to  time  direct,  limit  or  appoint ;  and  in  the  mean  time  and  until 
and  also  in  default  of  any  such  direction,  limitation  or  appointment,  and  so 
far  as  the  same,  if  incomplete,  shall  not  extend,  to  the  use  of  the  said 
{purchaser,  &c.)  and  his  assigns  duringthe  t^rm  of  his  life,  without  impeach- 
ment of  waste,  and  after  the  determination  of  that  estate  by  any  means  in 


MetU'C^arge 

{demite). 


(1)  See  ante,  p.  580. 


Qa2 


Power  of  nk. 
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his  lifetime,  To  the  use  of  the  said  {trustee)  and  his  heirs  [^or  executors 
JUni-Charge     and  administrators]  during  the  life  of  the  said  {purchaser^  &c. ) ,  In  trust 

— ^ !l nevertheless  for  him  the  said  [purchaser^  &c. )  and  his  assigns,  and  from  and 

after  the  determination  of  the  estate  so  hereby  limited  in  use  to  the  said 
{trustee)  as  aforesaid,  to  the  use  and  behoof  of  him  the  said  {purchaser^ 
&c.)  his  heirs  and  assigns,  for  ever.  And,  drc.  [covenants for  title^  ^'^•Kl  )• 
Owner's  right  to  Provided  always  and  it  is  hereby  declared  and  agreed  by  and  be- 
tween the  parties  hereto,  that  nothing  herein  contained  shall  prevent 
or  impede  the  said  (vendor^  &c.),  his  heirs  or  assigns,  in  or  from  granting 
or  demising  for  any  term  or  number  of  years  or  for  any  life  or  lives, 
and  either  with  or  without  any  fine,  premium  or  foregift,  or  other  consi- 
deration, or  in  or  from  contracting  for  the  sale  or  mortgage  of  all  or  any 
part  of  the  messuages,  lands,  and  hereditaments  hereinbefore  limited  in 
use  to  the  said  {purchaser ^  &c.)  in  trust  and  for  such  indemnity  as  afore- 
said, or  in  or  from  selling  timber  or  opening  and  working  mines,  pits  or 
quarries,  and  disposing  of  the  same  or  the  produce  thereof  or  any  part 
thereof,  or  in  or  from  raising  any  sum  or  sums  of  money  by  any  other 
ways  or  means  whatsoever,  upon  or  by  means  of  the  same  messuages, 
lands  and  hereditaments,  or  an/  part  thereof,  so  as  that  the  money  to  be 
raised  or  obtained  by  any  of  the  said  means  be  applied  in  or  towards 
paying  and  satisfying  such  judgments,  debts  of  record  or  other  charges, 
or  incumbrances  which  shall  th^n  affect  the  said  hereditaments  or  any 
Covenant  by        part  thereof    And   the  said   {purchaser^  &c.)   for  himself,  his  heirs, 
concur  in  ulef,  ^Gxecutors  and  administrators,  doth  hereby  covenant,  declare  and  agree 
Ac.  with  and  to  him  the  said  (  vendor^  &c  )  his  heirs  and  assigns,  that  he  the 

said  ( purchaser i  &c.)  his  heirs  and  assigns,  shall  and  will  from  time  to  time 
when  he  or  they  shall  be  thereunto  required,  join  and  concur  in  any 
act,  deed,  matter  or  thing  which  shall  or  may  be,  or  by  counsel  in  the 
law  be  deemed  necessary  for  enabling  him  the  said  (vendor^  &c.)  his  heirs 
or  assigns,  to  effect  or  perfect  any  of  the  ends  or  purposes  last  aforesaid. 
And  also  at  the  costs  and  charges  in  all  things  of  him  the  said^t7tfftd(or,&c.) 
his  heirs  or  assigns,  when  and  as  often  as  any  such  judgment,  debt, 
charge  or  incumbrance  as  aforesaid,  shall  be  paid  and  satisfied  or  other- 
wise released  or  vacated,  shall  and  will  convey  and  assure  unto  him  or 
them,  or  as  he  or  they  shall  direct  or  appoint,  so  much  of  the  said  mes- 
suages, lands  and  hereditaments  as  shall  be  of  equal  value  with  any  such 
judgment  debt,  or  other  charge  or  incumbrance,  as  shall  be  so  paid,  sa- 
tisfied, released  or  vacated.    IN  WITNESS,  &c. 


CoTtnastt.  ^j)  See  ante,  jf.  267.  5S8. 
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*-rf  Grant  of  a  perpeitml  Rent-Charge  or  Fee-farm  Rent  out  of 
Premises  to  Indemnify  other  Premises  conveyed  to  a  Purchaser 
or  Mortgagee  against  a  like  Rent-Charge  issuing  thereout 


This  Ikdekture  made  the  day  of  in  the 

year,  &c.  and  in  the  year  of  our  Lord  18  ,  Between 
the  {grantor)  of,  &c.  of  the  first  part,  {the  purchaser  or  mortgagee) 
of,  &c.  of  the  second  part,  (trustee  of  the  rent-charge)  of,  &c.  of  the 
third  part,  and  {trustee  of  a  term  to  he  created)  of,  &c.  of  the 
fourth  part.  Whereas,  &c.  [recite  the  conveyance  to  the  pur- 
chafer  or  mortgagee  of  the  premises  to  he  indemnified  and  of  their 
being  subject  to  the  rent-charge."]  And  whereas  previously  to 
the  execution  of  the  said  conveyance,  it  was  agreed  that  the  said 
{grantee)  should  be  indemnified  against  the  payment  of  the  said 
yearly  rent-charge  of  c£^  ,  by  the  grant  of  a  like  yearly  rent- 

charge  of  <£^^  ,  to  be  issuing  out  of  the  hereditaments  herein- 

after described.     Now  this  Indenture  witnesseth,  that  for  the     witness. 
considerations  in  the  said  in  part  recited  indenture  expressed,  [and  also  prJ^i^s  grants 
for  and  in  consideration  of  the  sum  of  \0s.  of  lawful  English  money,  » rent-charge 
to  the  said  {grantor)  in  hand  paid  by  the  said  {grantee)  at  or  premises, 
before  the  execution  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  &c.]  he  the  said  {grantor)  at  the  request  and  by  the 
direction  of  the  said  {grantee)^  testified  by  his  being  a  party  and 
executing  these  presents.  Hath  given  and  granted,  and  by  these  pre- 
sents Doth  give  and  grant  unto  the  said  {rent4;rustee)y  his  heirs  and 
assigns,  one  perpetual  annuity ,  yearly  rent-charge,  or  annual  sum  of 
£      of  lawful  current  money  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  be  issuing,  growing,  payable,  had,  received  and  taken 
by  and  out  of  All  that,  &c.  and  by  and  out  of  all  houses,  out-houses, 
gardens  or  orchards,  ways,  waters,  easements,  profits,  commons,  com- 
modities, advowsons,  emoluments  imd  appurtenants  whatsoever  to  the 
said  messuages,  lands  and  hereditaments  belonging  ox  in  anywise  ap- 


tmnfMiTT. 
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pertaining.  To  have  and  to  hold,  receive,  perceive,  take  and  enjoy 
jtow^caory.    ^jjg  g^ J  annuity,  yearly  rent-charge  or  annual  sum  of  £  hereby 

To  HOLD  to  the    crranted  or  otherwise  assured  or  intended  so  to  be  from  henceforth  unto 

truitee  m  fee* 

and  by  him  the  said  (retU-truatee),  his  heirs  and  assigns,  for  ever.  And 
the  said  (  grantor)  doth  hereby  further  grant  and  agree  that  the  same 
annuity  or  yearly  rent-charge  shall  be  paid  and  payable  at  win  the 
common  dining-hall  of  Lincoln^'s  Inn,  in  the  County  of  Middlesex,  by 
equal  quarterly  payments  on  the        day  of  the        day  of 

the        day  of  and  the         day  of  in  every 

year,  by  even  and  equal  portions,  without  any  dedncdon  or  abate- 
ment out  of  the  same,  for  or  by  reason  of  any  present  or  future 
taxes,  charges,  assessments,   payments  or  other  matter,  cause  or 
FUETHER     things  whatsoever.    And  this  Indenture  further  witnessbth, 
Gnntor  de-  *     ^^'  \A^^^^  of  premises  foT  a  term  to  another  trustee  (1),]  but  never- 
miies  the  pre-      thcless  upou  and  for  the  trusts,  intents  and  purposes,  and  subject  to  the 

mites  to  another  .,  -i-a  •      ^  t_ 

truxiee.  provisoes  and  agreements  hereinafter  contained  conconmg  the  same* 

Provided  always,  and  it  is  hereby  declared  and  agreed  by  and  ho^ 
tween  the  said  parties  to  these  presents,  that  the  grant  hereinbefore 
made  to  the  said  {term4rustee)j  his  heirs  and  assigns,  of  the  said 
yearly  rent^harge,  or  sum  of  £  hereby  granted,  and  the 

demise  hereinbefore  made  of  the  messuage,  lands  and  hereditaments 
hereinbefore  described^  for  the  term  of  years  as  afore- 

said, are  respectively  made  to  and  for  the  end,  intent  and  purpose 
of  saving  harmless  and  keeping  indemnified  the  said  {grantee)y  his 
heirs  and  assigns,  and  his  and  their  respective  lands  and  tenements, 
goods  and  chattels,  and  particularly  the  lands,  tenements  and  here- 
ditaments so  conveyed  and  assured  to  him  the  said  (grantee),  his  heirs 
and  assigns,  as  aforesaid,  of,  from  and  against  the  aforesaid  perpetual 
annuity,  yearly  rent-charge,  or  sum  of  £  payable  to  the 

said  (  ),  his  heirs  and  assigns,  as  aforesaid,  and  all  arvears 

thereof,  and  all  actions,  suits,  costs,  charges,  damages  and  expenses 
which  may  be  commenced  or  prosecuted,  paid,  sustained  or  borne 
against  or  by  the  said  {grantee),  his  heirs  or  assigns,  for  or  by  reason 
or  means  or  on  account  of  the  same  last  mentioned  annuity,  yearly 
rent-charge,  or  sum  of  £  And  subject  to  such  indemnity,  then 

In  trust  for  the  said  {grantee),  his  heirs,  executors,  administratorB 
or  assigns.  And  that  notwithstanding  anything  hereinbefore  contained 
or  iitiplied  to  the  contrary,  it  shall  not  be  lawfrd  to  or  for  the  said 


»kr     I   — a^— ^— ^^i^i 


(1)  Set  ante f  p.  578. 
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(rent-truBtee)^  his  heirs  or  assigns,  nor  to  or  for  the  said  {term4TU8^ 
tee) ,  his  executors,  administrators  or  assigns,  under  or  by  virtue  of  these     ^^-^^^gg- 
presents,  to  levy  and  raise  all  or  any  part  of  the  said  annuity,  yearly  rent- 
eharge  or  sum  of  £  hereby  granted  until  the  said  {grantee) ,  his 

heirs  or  assigns,  shall  by  due  course  oflaw  be  compelled  to  pay  the  same, 
or  some  part  thereof,  and  the  same  shall  be  lawfiilly  levied  upon  the 
lands,  tenements  and  hereditaments  comprised  in  the  said  indentures  of 
release  of  even  date  herewith  or  some  part  or  parts  thereof  Provided  ^^^  ®^  ^**' 
AIRWAYS,  that  in  case  the  annuity,  yearly  rent-charge  or  sum  of  £  , 
payable  to  the  said  his  heirs  and  assigns,  as  aforesaid,  or 

any  part  thereof,  shall  at  any  time  or  times  hereafter  be  so  paid  or 
levied  as  hereinbefore  mentioned,  then  and  m  such  case,  and  when 
and  so  often  as  the  same  shall  happen,  it  shall  and  may  be  lawftil  to 
sad  for  the  said  {rent^ruatee)^  his  heirs  and  assigns,  into  and  upon 
the  said  messuages,  lands  and  hereditaments  lastly  hereinbefore  par- 
ticidarly  described,  or  into  and  upon  any  part  thereof,  to  enter  and 
distrain  for  the  said  annuity  or  yearly  sum  qf  £  hereby 

granted  and  all  arrears  thereof,  and  the  distress  and  distresses  then 
and  there  found  to  deal  with  according  to  law,  until  he  the  said 
(Tent4ru8tee)^  his  heirs  and  assigns,  shall  be  ftdly  paid  and  satisfied 
the  said  annuity,  yearly  rent-charge  or  sum  of  £  hereby 

granted  and  all  arrears  thereof,  and  all  costs,  charges  and  expenses 
occasioned  by  the  non-payment  thereof,  at  the  days  and  times  in 
that  behalf  before  mentioned.  Provided  always,  that  in  the  Po'^cf  ©f  cmxy. 
like  case  and  cases  it  shall  be  lawful  for  the  said  {rent-trustee)^ 
his  heirs  and  assigns,  into  and  'upon  the  said  messuages,  lands 
and  hereditaments,  or  into  and  upon  any  part  thereof,  in  the  name 
of  the  whole  to  enter,  and  the  same  to  have,  hold  and  enjoy,  and 
the  rents,  issues  and  profits  thereof,  and  of  every  part  thereof,  to  r&- 
eeive  and  take  to  and  for  his  and  their  own  use  and  benefit,  until  he  or 
they  shall  therewith  or  thereby  or  otherwise  be  fully  paid  and  satis- 
fied, the  said  annuity,  yearly  rent-charge  or  sum  of  £  hereby 
granted,  and  all  arrears  thereof,  and  also  so  much  of  the  said  annuity 
or  rent-charge  as  shall  incur  and  grow  due  during  such  time  as  he  the 
said  {rent-trttetee)^  his  heirs  or  assigns,  shall  continue  in  possession  of 
the  premises  after  such  entries  as  aforesaid,  and  also  all  such  costs, 
charges,  damages  and  expenses  as  shall  be  occasioned  by  non-pay- 
ment thereof,  or  of  any  part  thereof j  at  the  days  and  times  as  aforesaid. 
And  it  is  hereby  declared  and  agreed  by  and  between  the  parties  ^^[JJf**®^^^* 
hereto,  that  the  said  messuages,  lands  and  hereditaments  are  so  de- 
mised to  the  said  {term-trustee)  as  aforesaid.  Upon  the  trusts  Permit  grantor 
and  under  and  subject  to  the  proviso  and  agreement  hereinafter 
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till  default  in 
payment. 


Then  to  raise 
the 


Grantor  to  re* 
aurpUii* 


mentioned,  expressed  and  declared  of  and  concerning  the  same,  (that 
is  to  say)  Ik  trust  to  pemiit  and  suffer  the  said  {grantor)^  his 
heirs  and  assigns,  to  receive  and  take  the  rents  and  profits  of  the 
said  messuages,  &c.  hereby  demised,  and  of  every  of  them  and  of 
every  part  thereof,  to  and  for' his  and  their  own  use  and  henefit, 
until  some  lawful  demand  shall  be  made  upon  the  said  {grantee)^ 
his  heirs  or  assigns,  or  the  said  hereditaments  comprised  in  the  said 
indenture  of  even  date  herewith,  for  default  in  payment  of  the  said 
annuity,  yearly  rent-charge  or  sum  of  £  so  payable  to  the 

said  (  ),  as  aforesaid,  or  some  part  thereof,  And  upon  this  fur- 

ther trust  that  in  case  any  such  demand  shall  be  made  <^  the  same 
annuity,  yearly  rent-charge  or  sum  of  £  or  any  part  thereof, 

then  and  so  often  it  shall  be  lawfid  for  the  said  {term-trtisteejj 
his  executors,  administrators  and  assigns,  from  time  to  time,  by  and 
out  of  the  rents,  issues,  profits  and  produce  of  the  said  messuages, 
&c.  hereby  demised,  or  by  demising,  leasing  or  mortgaging  the  same 
or  any  part  thereof,  c»r  all  or  any  part  of  the  said  term  of 
years,  or  by  such  other  ways  or  means  as  to  him  the  said  (term- 
tru9tee)y  his  executors,  administrators  or  assigns,  shall  seem  meet,  to 
raise  and  levy  such  sum  or  sums  of  money  as  shall  be  sufficient  from 
time  to  time  to  pay  and  satisfy  the  said  annuity,  yearly  rent^duoge 
or  sum  of  <f  or  so  much  thereof  as  shall  from  time  to  time 

be  in  arrear  and  unpaid,  together  also  with  all  costs,  charges, 
damages  and  expenses  as  he  the  said  {grante^f  his  heirs  or  assigns, 
or  the  said  {term-trustee),  his  executors,  administrators  or  assigns, 
or  any  of  them,  shall  sustain,  expend  or  be  put  unto,  for  or  by  reason 
of  the  non-payment  of  the  same  annuity  or  rent>charge  at  the  days 
and  times,  and  in  manner  hereinbefore  in  that  behalf  mentioned, 
and  thereupon  to  pay,  apply  and  dispose  of  the  same  money  accord- 
ingly. Akd  upon  further  trust  to  permit  and  sufier  the  said 
{grantor),  his  heirs  and  assigns,  to  receive  and  take  the  residue  and 
overplus  of  the  rents,  issues  and  profits  of  the  premises  hereby 
demised,  over  and  above  so  much  thereof  as  shall  be  sufficient  from 
time  to  time  to  pay  and  satisfy  the  said  annuity,  yearly  rent-diaige 
or  sum  of  £  so  payable  to  the  (  )  as  aforesaid,  or 

so  much  thereof  as  shall  be  from  time  to  time  sufficient  to  pay  and 
satisfy  the  same,  and  all  costs,  charges,  damages  and  expenses  att^ad-* 
ing  the  recovery  thereof,  and  to  pay  and  apply  the  monies  accord- 
ingly.    AnD)  &c.  [covenant  by  grantor  for  title,  ^.  (1)  ].     Pao- 


Ceventnit. 


(1)  Sec  nnle,  p.  267.  583. 
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TIDED  LASTLY,  and  it  is  hereby  declared  and  agreed  by  and  be-  . 

tween  the  parties  to  these  presents,   that'  if  the  said  igrantor)^     BetA-Ckarg^. 

his  heirs  or  assiims.  shall  at  any  time  hereafter  at  his  or  their  own  If  gn°tor  gnnt 

°  .       ^ ,  _  ,  another  lent- 

costs  and  charges  to  the  satisfaction  of  the  counsel  in  the  law  of  the  cbuge  in  lieu  of 
said  (grantee)  J  his  heirs  or  assigns,  and  by  good  and  sufficient  con-  ^^^|^^  ^^ 
▼eyances  and  assurances  effisctually  grant  and  assure  to  the  said 
(refU4ru8tee)y  his  heirs  and  assigns,  in  lieu  of  the  said  yearly  rent- 
charge  or  sum  of  £  hereby  granted,  one  like  yearly  rent- 
chaige  or  sum  of  <f  to  be  issuing  and  payable  out  of  any 
other  messuages,  lands,  tenements  or  hereditaments,  free  from  in- 
cumbrances, of  the  yearly  value  of  £  clear  of  reprises  with  the 
demise  of  a  like  term  of  years  therein,  to  the  said(^erm-/rfM/ee), 
his  executors,  administrators  and  assigns,  for  better  securing  the  said' 
yearly  rent-charge  or  sum  of  <£  so  to  be  substituted  as  afore- 
said, and  which  yearly  rent-charge  or  sum  of  £  and  term 
of  years  so  to  be  substituted,  shall  be  to  and  for  the  like  end, 
intent  and  purpose,  upon  the  like  trusts,  and  subject  to  the  like 
proYisoes  and  conditions,  as  are  in  these  presents  expressed  and  de- 
clared of  and  concerning  the  said  yearly  rent-charge  or  sum  of 
£  hereby  granted,  and  the  said  term  of  years 
*vhereby  demised ;  or  in  case  the  said  (  ),  his  heirs  or  assigns, 
shall  at  any  time  hereafter,  at  his  and  their  own  costs  and  charges, 
and  to  the  like  satisfaction  of  the  counsel  of  the  said  (grafUor)^ 
his  heirs  and  assigns,  procure  for  the  said  irent'inMtee)^  his 
heirs  or  assigns,  or  the  person  entitled  to  the  said  rent-charge 
of  £  good  and  effectual  releases  to  the  said  (grantar)^ 
his  heirs  and  assigns,  for  and  in  respect  of  the  said  rent-charge  of 
£  and  every  part  thereof,  then  and  in  either  of  such  cases, 
from  and  immediately  aft;er  the  execution  of  such  conveyance  or- 
assurance  or  release  respectively,  and  the  delivery  thereof  unto  the 
said  {graniee)f  his  heirs  or  assigns,  this  present  indenture  and  the 
grant,  bargain  and  sale  and  the  demise  hereby  made,  and  every  cove- 
nant, proviso,  clause,  article,  matter  and  thing  hereinbefore  con- 
tained shall  cease,  determine  and  be  absolutely  void  to  all  intents 
and  purposes  whatsoever,  any  thing  herein  contained  to  the  contrary 
in  anywise  notwitbstandhig.    IN  WITNESS,  &c. 
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^Deed  of  Indemnity  to  a  Surety  for  an  Annuitant  by  declaraium 
of  Trust  of  the  Premises  chargeable  toith  the  Annuity. 


This  Indenture  made  the        day  of  in  the  year, 

&c.  and  in  the  year  of  our  Lord  18        ,  between,  &c.     Whebe- 

WITNESS.     x%y  he.  [recite  the  annuity  deed].     Now  this  Indentubs  wit- 

tnut  (tubject  to  VEssETH,  that  he  the  said  (grantor)  Doth  hereby  declare  and 

^^^     direct  that  the  said  (surety)  and  his  heirs  shall  stand  and  be 

possessed  of  and  interested  in  the  messuages,  tenements,  dwdl- 
ing-houses,  buildings  and  hereditaments  conyeyed  to  him  by 
the  said  in  part  recited  indenture  of,  8ec.  (subject  only  to  the  said 
annuity  of  £  granted  to  the  said  (grantee)^  and 

charged  upon  the  said  messuages  or  dwelling-houses,  and  to  powers 
of  distress  and  entry  Umited  to  the  said  (grantee),  his  executors, 
adininistrators  and  assigns,  to  enaUe  him  and  them  to  compel  pay- 
ment of  the  said  annuity  and  to  the  term  of  years  so 
rested  in  the  said  (trustee)  upon  trusts  {or  securing  the  same  an- 
nuity.) In  tbust  to  indemnify  himself  the  said  (surety),  his  heirs,  exe- 
cutors and  administrators,  against  any  loss  or  damftge  which  he  or 
they  shall  or  may  sustain  by  reason  or  consequence  of  his  becoming 
surety  for  the  said  annuity  of  £  granted  to  the  said 
Power  of  n]0.      (grantee).    And  for  which  purpose  it  is  hereby  agreed  and  declared 

that  in  case  the  said  (surety),  his  heirs,  executors  or  administrtttors 
shall  at  any  time  hereafter  be  required  to  pay,  and  shaH  actually  pay 
any  sum  or  sums  of  money  in  or  towards  payment  of  the  said  an- 
nuity of  <^  ,  or  shall  incur  any  costs,  charges  or  ex- 
penses whatsoever,  by  reason  or  in  consequence  of  his  having  be- 
come surety  for  the  said  (grantor),  he  the  said  (surety)  and  his  heirs, 
shall  or  lawfully  may  absolutely  sell  and  dispose  of  the  fee- 
simple  and  inheritance  of  all  or  any  part  of  the  said  messuages 
and  hereditaments,  either  by  public  auction  or  by  private  conr 
tract,  and  upon  such  terms  as  the  said  (surety)  and  his  heirs 
shall  think  reasonable,  and  convey  and  assure  the  hereditaments. 
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which  shall  be  so  sold  to  the  purchaser  or  purchasers  thereof,  . 

or  as  he  or  they  should  duect    And  the  said  (grantor)  Doth      ct^^SLh 

hereby  declare  and  direct  that  all  contracts  which  shall  be  entered  -z -r*- 

"^  .  Covenant  by 

into,  and  all  conveyances  and  assurances  which  shall  be  executed  by  grantor  that 
said  (surety)  or  his  heirs,  for  the  purpose  of  effecting  such  sale  or  J^*  ^ 
sales  shall  be  valid  and  effectual  in  the  law  to  all  intents  and  pur- 
poses whatsoever.  Ahp  that  it  shall  not  be  incumbent  upon  the 
purchaser  or  purchasers  of  Ae  said  hereditaments  or  any  part  thereof 
to  enquire  or  ascertain  whether  previously  to  such  sale  the  said, 
(surety)^  his  heirs,  executors  or  administrators,  shall  have  been 
damnified  as  aforesaid,  and  that,  &c.  [receipts  of  sv/rety  to  discharge 
ptMrc?Msers']  (1).  And  it  is  hereby  also  declared  that  the  said 
{surety)y  his  heirs,  executors  or  administrators,  shall  out  of  the 
money  produced  by  such  sale  in  the  first  placfe  defray  the 
expenses  incident  to  the  making  and  completing  of  such  sale, 
and  in  the  next  place  apply  a  competent  part  of  the  said  mo- 
ney in  the  repurchase  of  the  said  umuity  of  ^  so 
granted  to  the  said  (grantee)  as  aforesaid,  upon  the  terms  agreed 
i^ii  or  stipulated  for  m  the  securities  for  such  annuity  foif 
the  repurchase  thereof,  or  upon  such  other  terms  as  to  the  said 
(surety),  his  heirs,  executors  or  admi^iistralors,  shall  seeui  reason- 
able, and  shall  in  the  next  place  out  of  the  money  produced  by  such 
sale  as  aforesaid,  retain  and  pay  all  such  sum  or  sums  of  money  m 
the  sakl  (surety)  y  his  heirs,  executors  or  administrators,  shall  have 
disbursed  on  account  of  the  said  annuity  ci  £  ,  and 
all  costs  ^incurred  by  reason  of  his  having  so  become  surety  for  the 
said  (grantor)^  and  pay  over  the  surplus  to  the  said  (grantor)^  hid 
executors  or  administrators.  [Add  Covenant  by  die  said  (grantor}  PjT^jJ*  *® 
to  save  ^  harmless  and  keep  indemnified  the  said  (grantor)^  his  heirs, 
executors  or  a^inistrators,  from  the  said  araftuity  of  ^  , 
and  from  all  loss  or  damage  and  aU  costs,  charges  and  expenses,  whidi 
the  said  (surety)j  his  heirs,  executors  or  administrators,  may  in  any 
manner  sustain  or  incui*  by  reason  or  in  consequence  of  his  having  be- 
coBiLe  surety  for  the  said  (gramtor.)]    And  for  further  insurance. 


(1)  See«n^^,  p.  583. 
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^A  Deed  of  Indemnity  against  Tithes  by  Investment  of  part  of 

Purchase  Money  in  the  Funds. 


Redtala. 


WITNESS. 
Declantioii 
tnutofBuik 
Annuitiei. 


This  iNDSirruRS  of  three  parts  made  the  day  of  , 

in  the  year  of  the   reign,   &c.  and  in  the  year  of  our 

Lord  18  ,     BETWEEN  {the  vendor)  of,  &c.  of  the  first  part, 

(the  purchaser)  of,  &c.  of  the  second  part,  and  (trustees)  o^ 
&c.  (trustees  appointed  on  the  behalf  of  the  said  (pwrchaser)  )  of 
the  third  part.  Whebeas,  &&  [recite  conveyance  of  the  premises 
to  the  purchaser  and  the  doubts  as  to  whether  the  premises  are  ab- 
solutely  ewoneratedfrom  tithes,]  And  whebeas  it  has  been  agreed 
that  in  order  to  secure  and  indemnify  the  said  (purchaser)  against 
the  consequence  of  any  demand  in  respect  of  such  tithes  or  any  mo- 
duses  in  lieu  thereof,  the  sum  of  £  part  of  the  said  purchase 

or  consideration  money  shall  be  invested  in  the  3  per  cent.  Consoli- 
dated Bank  Annuities  upon  the  trusts  hereinafter  expressed.  And 
WHEBEAS  in  pursuance  of  the  said  agreement  the  said  (vendor) 
hath  this  day  laid  out  the  said  sum  o(  £  ,  in  the  pukxJiaae 

of  £  of  such  Bank  Annuities  as  aforesaid,  and  with  the 

approbation  of  the  said  (  purchaser)^  caused  the  same  to  be  trans- 
ferred to  the  names  of  the  said  (trustees)^  in  the  books  of  the  6o> 
vemor  and  Company  of  the  Bank  of  England.  Now  this  In- 
DENTUBE  WITNESSETH,  and  it  is  hereby  agreed  and  declared  by 
and  between  the  parties  hereto,  that  the  said  £  ,  3  per 

cent.  Consolidated  Bank  Annuities  so  transferred  to  the  said  (trtis- 
tees)  as  aforesaid,  were  so  transferred  to  them,  and  that  they  and 
the  sundvors  and  survivor  of  them,  and  the  executors  and  adminis- 
trators of  the  survivor,  and  their  or  his  transferees  and  assigns,  shall 
stand  possessed  of  and  interested  in  the  same  upon    the  trusts 


nn>iinfiTr* 
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and  for  the  ends^  intents  and  purposes,  and  subject  to  the  provisoes, 
deductions  and  agreements  hereinafter  declared  or  expressed  con-      (^^kL» 
ceming  the  same,  (that  is  to  say)  upok  trust  (1)  that  in  case  at       mmey). 
any  time  or  times  within  the  space  of  years  next  Upon  trust  to 

hereafter,  any  tithes  in  kind, 'either  great  or  small,  predial  or  incu-  5J^!!i*""2?Sr 
rial,  shall  be  demanded,  sued  for  and  recovered  for  or  in  respect  of  tithes  recovcced. 
all  or  any  part  of  the  hereditaments  so  purchased  by  and  conveyed 
to  the  said  {purchaser),  or  in  case  any  greater  or  other  modus  or 
composition  shall  be  demanded,  sued  for  and  recovered,  for  or  in  lieu 
or  in  respect  of  any  tithes,  for  or  in  respect  of  the  same  hereditaments 
or  any  part  thereof,  than  the  annual  or  yearly  sum  of  o&  , 

they  the  said  (triMtees)  and  the  survivors  and  survivor  of  them,  and 
the  executors  and  administrators  of  the  last  survivor,  and  their  or  liia 
transferees  and  assigns,  shall  and  do  raise  and  pay  by  and  out  of  the 
said  £  trust-money  so  invested  in  their  names,  and  by 

sale  of  a  sufficient  part  thereof,  and  of  the  stocks,  funds  and  secu- 
rities in  whieh  the  same  shall  for  the  time  being  be  invested,  siich  sum 
or  sums  of  money  as  shall  be  equal  to  the  value  of  the  purchase  of  the 
fee-simple  of  the  tithes,  modus  or  composition  so  recovered,  to  be  esti- 
mated at  the  rate  of  years'*  purchase  thereof,  the  estimate  To  be  detemU 
of  the  yearly  amount  or  value  of  such  tithes  to  be  determined  by  the  persons. 
opinion  of  two  out  of  three  disinterested  persons,  and  one  to  be  chosen 
by  the  said  (vendor),  his  executors  or  administrators,  another  by  the 
said  (purchaser),  his  heirs  or  assigns,  and  the  third  by  the  two  first 
persons  so  chosen,  and  shall  and  do  pay  such  estimated  amount  of  the 
value  of  the  fee-simple  of  such  tithes,  modus  or  composition  to  the 
said  (purchaser),  his  heirs  or  assigns,  by  way  of  satisfaction  and 
compensation  of  and  for  the  tithes,  modus  or  moduses,  composition 
or  compositions,  so  recovered  in  case  such  tithes,  modus  or  compo- 
sition, shall  not  include,  discharge,  or  come  in  lieu  or  stead  of 
the  said  yearly  sum  of  £  ,  now  paid  by  way  of  modus 
or  composition  as  aforesaid,  but  if  such  tithes,  modus  or  composi- 
tion so  recovered  shall  include,  dischaige,  or  come  in  lieu  or  stead 
of  the  said  yearly  sum,  modus  or  composition,  now  paid  as  aforesaid, 
then  that  the  trustees  or  trustee  of  the  said  trust-monies  for  the  time 
being  shall  and  do  deduct  out  of  such  estimated  value  of  the  said 
tithes^  modus  or  composition  to  be  recovered,  as  aforesaid,  the  value 
of  the  purchase  of  the  fee^mple  of  the  said  yearly  sum  now  pay- 
able as  aforesaid,  at  the  rate  of  years^  purchase  thereof, 


(1)  These  trusU  were  settled  by  the  late  Mr.  Fearne.  Trusti. 
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^  Md  pay  only  tlie  excess  or  surplus  of  such  esdmated  value  of  such 
^^!f]L      tithes,  modus  or  composition  above  such  value  of  the  said  yearly  sum, 
MMuy).       so  to  be  deducted  thereout  as  aforesaid  to  the  said  (purcheMer),  his 


Further  trust  to  heiTs  and  assigns.     And  also  upon  further  trust  that  they  the 
S^Ja!*™^    {irustees)  and  the  survivors  and  survivor  of  them,  and  the  execaton 
cspeDMi^  &e.      and  adminifltnrtors  of  the  survivor,  and  their  and  his  transferees  and 

assigns,  do  and  shall  out  of  the  said  sum  af  £  so  invested 

as  aforeeaid,  or  by  sale  of  a  competent  part  thereof  or  of  the  stocks^ 
fiinds  or  securities  in  which  the  same  shall  be  invested,  or  by  the 
dividends  or  interests  thereof,  from  time  to  time  as  occasion  may  re- 
quire, raise  and  pay  to  the  said  {ptMrckager),  his  heirs  or  assigns,  all 
siQch  sums  or  sum  of  money,  costs,  charges  and  expenses  as  he,  they 
or  any  of  them  at  any  time  or  times  hereafter  during  the  said  tens 
tF  years,  shall  or  may  bear,  sustain,  incur  or  become 

Hable  to  in  consequence  or  by  reason  or  means  of  his,  their  or  any 
of  th«r  revising  to  pay  any  tithes  in  kind,  or  any  modus  or  ccHnpo- 
sidon  fer  or  in  lieu  of  tithes,  or  for  or  in  respect  of  the  heredita- 
ments so  purchased  by  the  said  {purchaser)  or  any  part  thereof,  or 
in  defbiding,  or  hy  reason  or  means,  or  otherwise  in  consequence  of 
any  demand,  action  or  smt,  or  other  proceedings,  which  during  die 
period  of  time  aforesaid  shall  be  made,  instituted,  commenced  or 
prosecuted  against  the  said  (purchaser),  his  heirs  or  assigns,  or 
against  the  tenants  or  occupiers  fi>r  the  time  being  of  the  said  heredita- 
ments and  premises  so  purchased  by  him  or  any  part  thereof,  or  for 
enforcing  the  payment  of  any  other  modus  or  moduses,  composition 
or  compositions,  for  or  in  lieu  of  any  tithes  prediid  or  vicarial, 
great  or  nnall,  of,  for  or  in  respect  of  the  said  purchased  heredita- 
ments and  premises,  or  any  part  thereof,  other  than  the  said  yearly 
sum  or  modus  now  payable  for  the  same  as  aforesaid,  or  in  conse- 
quence of  imy  suit  or  suits  to  be  commenced  or  instituted  by  the 
said  ( purchaser),  his  heirs  or  assigns,  within  the  period  of  time 
last  mentioned  for  the  puipose  of  establishing  or  perpetuatiiig  the 
said  modus  or  yearly  sum  hereinbefore  mentioned  to  be  now  payable 
for  the  said  premises  as  aforesaid,  or  for  confirming  or  establishing  the 
exemption  of  the  same  several  purchased  hereditaments  and  premises 
or  any  part  thereof  from  the  payment  of  any  tithes  in  kind  in  re- 
spect thereof,  or  of  any  modus  or  compositions  in  lieu  of  tithes,  other 
than  the  said  yearly  sum  or  modus  hereinbefore  mentioned  to  be  now 
payable  as  aforesaid,  or  in  consequence  of  any  appeal  to  be  made  to 
the  House  of  Lords  or  other  jurisdiction  against  any  decree  or 
judgment,  decrees  or  judgments  of  any  court  or  courts  in  any  such 
suit  or  suits,  action  (fr  actions,  so  to  be  instituted,  conuooc^pced  or 
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prosecuted  as  aforesaid,  and  of,  from  and  againsi  all  loss,  ooals^  - 
charges,  damages  and  expenses,  for  or  by  reason  or  means,  or-  in      /jli^SS^ 
any  wise  in  consequence  of  any  such  demands,  action  or  actions,       mmeif). 
suit  and  suits,  proceedings,  appeal  or  appeals,  or  judgments,  or  de- 
crees therein.    And  upon  fu&theb  teust  that  in  the  mean  time  ^q'^  ^^ 
and  until  any  such  sum  or  sums  of  money,  costs,  charges,  damages,  indemnities 
and  expenses,  shall  be  paid,  borne,  sustained^  incurred  or  become  tiie  Tenaor.^ 
payable  as  aforesaid,  that  they  the  said  (trustees)^  and  the  surriyon 
and  survivor  of  them,  and  the  executors  and  administrators  of  the 
survivor,  and  th^  and  his  transfisDees  and  assigns,  do  and  shall 
pennit  and  suffer  and  sufficiently  authorise  and  empower  the  said 
(vendor)^  his  executors,  administrators  or  assigns,  to  receive  and 
take  the  interests,  dividends  and  annual  proceeds  of  the  said  sum 
€£  £  or  the  stocks,  fimds,  or  securities,  in  which 

they  shall  be  invested  for  the  time  bebg,  or  so  much  thereof  as  shall 
from  time  to  time  remain  unsold,  or  unapplied,  or  uncaUed  for,  for 
the  purposes  aforesaid,  or  >ny  of  them,  from  time  to  time  as  the 
same  shall  grow  due  or  become  payaUe^  to  and  for  his  and  their  own 
use  and  benefit,  and  from  and  after  the  expiration  of  the  said  term 
of  years,  and  full  payment  of  all  such  sums  and  sum  of 

money,  costs,  charges  and  expenses  which  before  the  expiration  of 
the  said  term  shall  have  become  due  and  payable  to  or  been  paid) 
sustained  or  incurred  by  the  said  {purchaser)^  his  heirs  or  assignS) 
and  to  which  he  or  they  shall  not  become  entitled  wider  or  pursuant 
to  the  trusts  aforesaid.  Upon  trust  that  they  the  said  (trtMtees), 
or  the  survivors  and  survivor  of  them,  and  the  executors  or  admi- 
nistrators of  the  survivor,  and  their  or  his  transferees  or  assigns,  do 
and  shall  transfer  the  then  clear  remaining  surplus  (if  any)  of  the 
said  sum  o£  £  or  the  stocks,  frmds  or  securities  in  which 

the  same  shall  be  then  vested,  or  so  much  thereof  as  shall  then  re- 
main unsold,  or  unapplied,  or  uncalled  for,  for  the  purposes  afore- 
said, unto  the  said  {vendor)^  his  executors,  administrators  or  as- 
signs. Provided  always  and  it  is  hereby  agreed  and  declared  by  ^^^ 
and  between  all  the  parties  to  these  presents  that  it  shall  be  lawM  leeurities 
for  the  trustees  or  trustee  for  the  time  being  of  the  said  trust-monies 
at  any  time  or  times  during  the  existence  of  the  trusts  hereinbefore 
declared  with  the  consent  and  approbation  as  well  of,  the  said  {ven^ 
dor),  his  executors,  administrators  or  assigns,  as  of  the  said  ( j>ur- 
c?uiser)j  his  heirs  or  assigns,  such  consent  or  approbation  to  be  tes- 
tified in  writing  under  the  hands  and  seals  of  the  persons  whose  con- 
sent and  approbation  is  so  hereby  made  requisite,  to  make  sale  and 
dispose  of  the  said  £  Bank  Annuities  or  any  part  or 
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parts  thereof,  or  so  much  thereof  as  for  the  time  being  shall  remain 
unsold  for  the  purposes  aforesaid,  and  to  lay  out  and  inrest  the 
monies  arising  by  such  sale  or  sales  in  any  parliamentary  stocks, 
public  funds  or  Government  securities,  and  from  time  to  time  wiib 
such  consent  and  approbation  as  aforesaid,  to  alter  and  change  sndi 
stocks,^  securities  or  fimds,  and  that  such  new  stocks,  securities  or 
fields  so  taken,  and  the  monies  placed  therein  shall  be  and  remam 
Tested  in  the  said  trustees  or  trustee  upon  the  trusts  and  for  the  ends, 
intents  and  purposes,  and  under  and  subject  to  the  provisoes,  decU- 
rations  and  agreements  hereinbefore  expressed  or  declared  or  sudi 
of  them  as  shall  be  then  capable  of  taking  eJflTect.  Provided  also, 
&C.  [Jdd  power  of  appointing  new  trustees  and  dausea  of  k^ 
ifemn«y.]  (1)    IN  WITNESS,  &c. 


Ncwtnitteeiy 


(1)  Beeante^  p*556. 


INSOLVENCY. 

Under  this  head  it  was  intended  to  introduce  a  consolidated  abatract 
of  the  recent  Acts  of  Parliament  relative  to  insolvent  debtors,  as  well  on 
account  of  their  extensive  operation  as  of  the  Precedents  on  the  same 
subject  inserted  in  the  prior  part  of  the  Work ;  but  as  two  of  the  latest 
acts,  viz.  3  Geo.  4.  c.  12S.  and  5  ib.  c.  61,  will  expire  at  the  end  of  the 
present  session  of  Parliament,  when  they  may  or  may  not  be  revived, 
and  if  continued  may  receive  amendments  or  alterations,  I  have  thought 
it  better  to  postpone  them  at  present,  in  the  hope  that  an  opportunity 
may  be  afforaed  of  recurring  to  them  under  a  subsequent  head  before  the 
whole  work  is  printed. 
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A  Licence  from  a  Lessor  to  his  Lessee  to  Assign  or  Underlet  (I) 


Memorandum,  that  {the  lessor)  of,  &c.  doth  license  and  pennit 
{the  lessee)  of,  Sec.  his  executors  and  administrators,  to  demise,  as- 
sign or  otherwise  part  with,  or  dispose  of  all  or  any  part  of  the  mes- 
suages, or  tenements  and  premises,  to  him  demised  in  or  by  a  cer- 
tiun  indenture  of  lease,  bearing  date  the  day  of  , 

unto  any  person  (2)  or  persons,  at  his  or  their  free  will  and  pleasure. 


UCBKCr. 


To  assign 
(^leateftolds). 


(1)  Licence  after  breach  not  good  unless  by  deed,  Sellers  v.  Beck- 
ford,  1  Moore  460;  8  Taunt.  31.  S.  C  Parol  licence  not  sufficient  if 
written  one  required,  unless  given  as  a  snare,  in  which  case  equity  will 
relieve,  Richardson  v.  Evans,  3  Madd.  218. 

(2)  If  the  licence  be  intended  to  be  restricted  to  a.  particular  person,  Licence  re- 
instead  of  the  words  in  the  text,  say,  stricted  to  t 

"  Unto  {the  intended  assignee)  of,  &c.  from  the  day  ^JlJ^' 

of  ,  for  and  during  the  term  of  years ; 

but  nevertheless,  with  and  upon  this  express  condition,  or  proviso, 
that  the  said  {intended  assignee)  shall  in  the  lease  or  assignment  so 
intended  to  be  made  to  him  as  aforesaid,  be  restrained  and  precluded 
from  assigning,  underletting  or  otherwise  parting  with  the  same  pre- 
mises, or  any  part  thereof,  or  any  term,  estate  or  interest  therein, 
without  the  licence  and  consent  in  writing  of  the  said  {lessor)^  his 
heirs  or  assigns,  first  had  and  obtained  for  that  purpose,  in  the  same 
manner  to  all  intents  and  purposes  as  the  said  {lessee)  is  prohibited 
from  parting  with  the  possession  of  the  same  premises  by  the  above 
mentioned  lease  so  granted  to  him  as  aforesaid.^ 

A  condition  being  an  entire  thing,  if  any  part  of  it  is  dispensed  with,  Licence  once 
the  whole  is  gone ;  and  therefore  a  licence  to  assign,  &c.once  given  by  8^^^  wiUibro- 
the  landlord  will  abrogate  the  proviso  altogether,  and  give  the  lessee,  ^*®  proviw  —^ 
or  his  assignee,  liberty  to  assign  afterwards  at  pleasure,  even  though  ^  ^'"^S^ 
such  licence  be  restricted  to  a  particular  person  by  name ;  and  see 
Brummel  v.  Macpherson,  14  Yes.  173.     If  therefore  the  original  lease 
do  not  contain  a  proviso^  restraining  this  construction  of  the  licence, 
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not 
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for  all  or  any  part  of  the  estate,  term  or  interest  of  him  the  said 
To  assign       {lessee)  therein,  imder  or  by  virtue  of  the  said  indenture,  any  co- 
^  venant,  clause,  restriction  or  agreement  therein  contained  to  the  con- 
trary notwithstanding.*    IN  WITNESS  whereof  the  said  {lessor) 
hath  hereunto  set  his  hand  this  day  of 


it  will  be  necessary  that  a  proviso,  to  the  following  purport,  should 
be  subjoined  to  the  above  variation : 

Proviso  that  «  PROVIDED  ALWAYS,   nevertheless,  and  it  is  hereby  dedared 

extend  to  further  and  agreed,  by  and  between  the  said  (lessor)  and  (lessee),  that  the 
auignment.        licence  SO  hereby  given  by  him  the  said  (lessor)  to  the  said  (lessee) 

as  aforesaid,  and  he  doth  hereby  accept  the  same  upon  this  express 
restriction  and  condition,  that  such  licence  shall  not  extend,  nor  be 
deemed  nor  construed  to  extoid,  to  permit  the  said  (lessee)  to  make 
any  further  assignment,  undtolease  or  disposition  of  the  said  pre- 
mises, or  any  part  thereof,  or  of  any  estate  or  interest  therein,  at  the 
expiration  or  other  determination  of  the  said  term  of 
years  so  hereby  permitted  to  be  granted  unto  the  said  (intended  as- 
signee), as  before  is  mentioned,  witl^out  the  like  licence  and  consent 
of  the  said  (lessor),  his  heirs  or  assigns,  first  had  and  obtained  for 
'  that  purpose,  any  rule  of  law  to  the  contrary  in  anywise  notwith- 
standing.^ 
IfUceocein-  As  a  licence,  witb  the  last  variation  subjoined,  will  be  in  effect  an 

ment  t?"*'^  agreement  between  the  parties  for  the  waiver  of  the  original  restriction^ 
stamped,™^      *  ^^  ^  certain  extent  only,  it  will  require  to  be  impressed  with  an  agree- 
ment stamp. 
*  Sometimes  the  following  proviso  is  added,  but  unnecessarily. 

*^  Provided  always^  that  nothing  in  this  licence  nor  any  thing 
herein  contained  shall  e:(tend  to  exonerate  or  discharge  the  said  (lea- 
Bee),  his  executors  or  administrators,  from  payment  of  the  rent  or 
performance  of  the  covenantor  agreement  contained  in  the  said  in- 
denture of  lease  on  his  and  their  part  to  be  performed. 
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A  Licence  by  the  Lord  to  a  Copyholder  to  Demise  Copyhold  Pre- 
mises (1). 


Manor  of )  Be  it  remembebed  that  on  the  day  of 

j    in  the  year  of  our  Lord  18    ,  the  lord  of  the  said  ma^ 
nor,  out  of  court  by  ,  his  steward,  duly  authorized  in 

that  behalf  (2),  granted  leave  unto  (the  copyholder)  of,  &c.  one  of 
the  customary  tenants  of  the  same  manor,  to  demise  and  let  All, 
&c.  (3)  unto  any  person  (4)  or  persons  whomsoever  being  willing  to 


UCSNCB. 

To  demise 
{copyliolds). 


(1)  A  copyholder  being,  in  contemplation  of  law,  only  a  tenant  at 
will,  has  no  power  to  grant  a  lease  for  any  longer  period  than  one  year, 
unless  authorized  to  do  so  by  a  special  custom  of  the  manor,  or  by  a  li- 
cence from  the  lord.  This  licence  being  merely  an  authority,  will  ne- 
cessarily determine  with  the  interest  of  the  person  granting  it.  Care, 
therefore,  should  be  taken,  that  the  lord  from  whom  the  licence  is  ob- 
tained have  an  interest  in  the  manor  capable  of  supporting  the  lease  in- 
tended to  be  granted,  for  if  he  be  merely  a  tenant  for  life,  or  for  years 
and  die,  or  his  interest  expire  before  the  expiration  of  the  lease,  the 
licence  will  become  void,  and  the  term  of  years  granted  in  consequence 
of  such  licence,  will  determine  with  it;  Pettie  v.  Debbans,  1  Roll. 
Ab.  511;  K.  Co.  Copyh.  s.  24;  Gilb.  Ten.  298;  Petty  v.  £vans,  2 
Brownl.  40. 

(2)  The  steward  cannot,  according  to  Sir  Ed.  Coke,  see  Co.  Coph. 
8.  42,  and  also  Gilb.  Ten.  333»  grant  a  licence  to  demise,  even  though 
in  full  court,  and  in  the  name  of  the  lord,  unless  authorized  to  do  so  by 
the  custom  of  the  manor,  or  by  words  in  his  patent,  or  by  the  special 
authority  of  the  lord,  but  as  any  act  of  the  lord,  either  by  signing  the 
court  book,  or  by  receiving  the  fine  for  the  licence,  will  amount  to  a 
confirmation  of  it,  see  2  Watk.  Cop.  p.  118,  n.  (o) ;  this  objection  is 
seldom  considered  of  much  importance. 

(3 )  Here  describe  particularly  the  premises  which  the  copyholder 
wishes  to  demise,  as  no  more  will  be  permitted  to  be  let  than  are  in- 
cluded in  the  licence. 

•  (4)  Sometimes  the  licence  is  confined  to  a  lease  to  be  granted  to  a 
particular  person,  in  which  case,  say, 

**  Unto  {fhe  intended  lessee)  of,  &c.  for  the  term  of 

years,  to  commence,  &c.^  tis  above. 


Copyholder 
cannot  lease 
-without  licence 
for  more  than 
one  year. 
Licence  will  de- 
termine with  in- 
terest of  person 
granting  it. 


Steward  cannot 
grant  licence 
unless  specially 
authorized. 


Parcels. 


Lease  to  a  par- 
ticular person. 
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To  demise 
^copyhoUh). 


take  the  same,  for  the  term  of  years  (1)  to  commence  (2) 

from  the  day  of  next  ensuing  (3),  or  for  any 

shorter  term  (4),  saving  always  unto  the  said  lord  of  the  said  manor, 
for  the  time  being,  his  heirs,  sequels  in  right  and  assigns,  all  and 
all  manner  of  fines,  rents,  services  and  customs  before  due,  and  of 
right  accustomed  to  be  paid ;  with  fiiH  power  for  him  and  them  from 
time  to  time,  and  at  all  times  during  the  said  term,  to  enter  into  the 
said  premises  or  into  any  part  thereof  to  seize,  distrain  and  take  any 
distress  or  other  lawful  remedy  for  recovering  thereof  as  freely  as  if 
this  licence  had  not  been  given.  And  for  this  licence  the  said  {co- 
pyholder) hath  given  unto  the  said  lord  the  sum  of  ,  being 
pence  for  each  year  of  the  said  term. 


Tern  ofyetrt 
cmted  by  li- 
cence^ is  a  com- 
monlawintereit 


Licence  roust  be 
strictly  pursued. 


Lease  may  be 
for  yean  deter- 
minable upon 
lives,  but  not  for 
life. 

Lease  may  be 
for  less  time 
than  licence 
specifies. 


(n  The  term  of  years  thus  created  is  a  common  law  and  not  a  co* 
pyboid  interest,  and  may  therefore  be  assigned  by  the  lessee  without 
any  further  licence  or  authority  from  the  lord.  If  this,  therefore,  1>e 
contrary  to  the  intent  of  the  lord,  a  clause  of  restriction  should  be 
added,  similar  to  that  given,  see  afite^  p.  601.  n.  (2). 

(2)  The  licence  being  in  the  nature  of  an  authority,  must  be  strictly 
pursued ;  care  therefore  must  be  taken  that  the  lease  correspond  with 
the  terms  of  the  licence,  as  if  the  licence  be  to  lease  for  twenty-one 
years  from  Michaelmas,  and  (he  copyholder  lease  for  twenty-one  years, 
to  commence  at  the  Christmas  following,  the  lease  will  be  void,  Jack- 
son V.  Neale,  Cro.  Eliz.  S95.  So  if  he  lease  for  a  term  of  years  abso- 
lutely^ under  a  licence  to  lease  for  such  term  if  he  shall  so  long  liTe, 
unless  he  be  tenant  for  life,  in  which  case  the  condition  will  be  implied, 
Haddon  v.  Arrowsmith,  Cro.  Eliz.  462;  Worledge  v.  Benbury,  Cro. 
Jac.  436.  * 

(3)  The  lord  may  authorize  the  copyholder  to  demise  either  for  a 
term  of  years  absolutely,  or  determinable  on  lives,  but  not  to  demise  for 
life,  even  though  there  be  a  custom  alleged  to  support  it,  as  a  demise 
for  life  would  pass  a  freehold  interest,  Godb.  171»  ca.  236. 

(4)  These  words  are  not  essential,  as  the  copyholder  may  demise  for 
a  less,  though  not  for  a  greater  term  than  his  licence  specifies,  Goodwin 
v.,Longhurst9  Cro.  Eliz.  535. 


Stamp. 


*^*  This  licence  will  require  a  £l  stamp,  unless  the  clear  yearly  va- 
lue of  the  estate  do  not  exceed  20«.,  in  which  case  a  Ss.  stamp  only  will 
be  necessary,  see  post.  Vol.  III.  **  Stamp.*' 


wo.  CCCLXXVI.]  CONVfiTANCING.  605 


LICENCZ. 

Creditor  to 
DebtfO-, 


No.  CCCLXXVI. 


A  Letter  of  Licence  from  Creditors  to  a  Debtor. 


To   ALL    TO   WHOM    THESE     PRESENTS    SHALL     COME,     We    whose 

names  and  seals  are  hereunto  set  and  (^xed,  respectively  creditors 

of  (the  debtor)  of,  &c.  send  greeting.      Whereas  the  said  {debtor)  ^to*?.  lability 

is  indebted  to  us,  the  said  persons  whose  names  and  seals  are  so  to  pay  his  debts. 

hereunto  set  and  affixed  as  aforesaid,  in  divers  sums  of  money,  which 

he  is  at  present  unable  to  pay  ^without  making  sale  of  his  estate  and 

effects,  to  the  great  prejudice  of  his  trade.     And  whereas  being 

satisfied  of  the  integrity  of  the  said  (debtor)^  and  the  solvency  of 

his  affairs,  we  have  agreed  to  allow  him  the  space  of  to 

enable  him  to  pay  the  said  debts.     Now  know  ye,  that  we  the  said  ^®  creditors 

'^  ,      ^  grant  licence  to 

several  creditors  of  the  said  (debtor)  severally  and  respectively,  and  debtor. 
for  oiur  several  and  respective  heirs,  executors  and  administrators, 
partners  and  assigns,  but  not  for  each  other,  or  for  the  heirs,  execu- 
tors, administrators,  partners  or  assigns  of  each  other,  Have  at  the 
request  of  the  said  (debtor),  given  and  granted,  and  by  these  pre- 
sents Do  give  and  grant  unto  him  the  said  (debtor)  free  and  full  li- 
berty, licence  and  authority  to  attend  to,  follow,  carry  on,  conduct 
and  manage  all  and  every  his  said  trade  or  business  and  affairs  and 
concerns,  and  to  transact  and  attend  to  any  affairs,  matters  or  things 
whatsoever,  at  any  place  or  places  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  at  his  free  will  and  pleasure,  and  without 
any  let,  suit,  action,  arrest,  attachment  or  other  impediment  or  mo-  ^ 

lestation  to  be  offered  or  done  unto  him,  his  goods,  chattels,  monies 
or  other  effects  whatsoever,  by  us  or  any  of  us,  or  our  respective 
heirs,  executors,  administrators,  partners  or  assigns,  or  by  our  or 
their  means  or  procurement,  for  and  during  the  space  of 
calendar  months  next  after  the  day  of  the  date  hereof,  if  (1)  he  the 


(1)  If  the  licence  be  accompanied  by  a  deed  of  assignment,  or  com-  L^cfnceaccom- 
position,  affording  a  security  to  the  creditors  for  their  debts,  these  words  Jf^^™^ 
should  be  omitted.  ^ 
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PRECEDENTS  IN 


[^CLASS  IX. 


LICBMCI. 


Creditor  to 
Debtor, 

Creditors  ^ill 
not  molest 
debtor. 


If  any  creditor 
sue  his  debt  to 
be  void. 


said  {debtor)  shall  so  long  live.  And  further  (1),  that  we  the 
said  creditors,  for  ourselves  respectively,  and  our  respective  heirs, 
executors,  administrators,  partners  and  assigns,  but  not  jointly  or  for 
each  other,  or  for  the  heirs,  executors,  administrators  or  assigns  of 
each  other,  do,  and  each  of  us  doth  covenant  and  grant  with  and  to 
the  said  {debtor),  his  executors  and  administrators,  that  we  or  any  or 
either  of  us,  our  heirs,  executors,  administrators,  partners  or  assigns, 
each  of  us  covenanting  severally  as  aforesaid,  shall  not,  nor  will, 
during  the  time  or  period  aforesaid,  sue^  arrest,  attach  or  prosecute 
the  said  {debtor)  y  for  or  on  account  of  our,  or  any  or  either  of  our 
said  respective  debts  or  demands  or  any  part  thereof.  And  more- 
over, that  if  any  such  action,  arrest,  attachment  or  prosecution 
aforesaid,  be  prosecuted  or  commenced  against  the  said  {debtar)y 
either  in  his  person,  goods  or  chattels,  within  the  said  term  or 
period,  by  us  or  any  of  us,  or  by  any  other  person  or  persons  by 
or  through  our  or  either  of  our  procurement  or  consent,  contrary 
to  the  true  intent  and  meaning  of  these  presents,  then  the 
{debtor),  by  virtue  hereof,  fihaU.  be  thenceforth  and  for  ever 
quitted,  exonerated  and  discharged  both  at  law  and  in  equity,  of  and 
from  all  and  every  the  debts,  claims  and  demands  whatsoever,  owing 
to  such  of  us  the  said  creditors,  our  respective  heirs,  executors,  ad- 
ministrators or  assigns,  by  whom  or  by  whose  order,  means  or  pro*- 
curement,  he  the  said  {debtor),  his  goods,  chattels,  monies,  estates  or 
effects,  shall  be  so  arrested,  imprisoned,  attached  or  damnified,  and 
this  present  letter  of  licence  in  any  or  either  of  the  said  cases  shall 
be  and  operate  as  a  release  of,  and  may  be  pleaded  in  bar  to  the  same 
debts,  claims  and  demands,  and  to  any  such  action,  attachment^ 
arrest,  prosecution  or  process  as  aforesaid.     IN  WITNESS,  &c. 


Licence  vill  (1)  This  agreement,  that  if  any  of  the  creditors  sue  within  the  time 

operate  as  a  re-    limited,  the  debt  of  the  creditor  so  suing  shall  be  forfeited,  wUl  operate 
leaae,  if  creditor  ^  ^  release  of  the  debt  of  such  creditor ;  for  the  words  "  shall  be  for- 

fcited,"  make  an  absolute  defeazance  upon  a  suit  commenced. 
Stampu  Deed  stamp  if  under  seal,  but  agreement  stamp  if  under  hand  only. 
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LICBVCE. 


Btf  PaUniee 

(to  Mtf ). 


No.  CCCLXXVII. 

A  Licence  by  Patentee,   to  make  and  vend  Patent  Goods,  ^c. 


To  ALL   TO   WHOM    THESE    PRESENTS   SHALL  COME,    {the  patentee) 

of,  &c.  sendedi  greeting.     Whereas  the  said  (patentee)  hath  ob- 
tained letters  patent  from  his  present  Most  Gracious  Majesty,  bear- 
ing date  the  day  of  ,  for  the  sole  and  exclusive 
benefit  and  advantage  of  making  and  Vending  certain  , 
in  the  said  letters  patent  set  forth,  for  the  term  of                   years, 
from  the  date  thereof.     And  whereas,  for  the  purpose  of  extend- 
ing the  sale  of  the  said  invention  the  said  {patentee)  hath  agreed  to 
permit  {the  licencee)  of,  &c.  to  make,  sell,  and  dispose  of  the  same 
upon  the  terms  and  conditions  hereinafter  mentioned.      Now  know     witness 
YE,  that  he  the  said  {patentee)  Hath  given  and  granted,  and  by  Patentee  granti, 
these  presents,  under  his  hand  and  seal  (1)  Doth  give  and  grant 
unto  the  said  {licencee),  full  and  free  licence,  liberty  and  permission 
to  make,  sell,  and  dispose  of                         in  the  said  letters  patent 
mentioned  or  referred  to,  under  and  according  to  the  specification 
thereof,  enrolled  in  his  Majesty'^s  High  Coiui;  of  Chancery.     Pro.  No  assignment 
viDED  always,  nevertheless,  and  the^e  presents  are  upon  this  ex-  ^*'**°"'*^cen*^^ 
press  condition,  that  if  the  said  {licencee)  do,  or  shall  assign  over, 
or  in  anywise  give  or  transfer  the  licence  hereby  given,  or  the  bene- 
fit thereof,  or  of  any  part  thereof,  to  any  person  or  persons  whom- 
soever,  without  the  consent  in  writing  of  the  said  {patentee),  his 
executors  or  administrators,  these  presents,  and  every  thing  herein 
contained  shall  cease  and  be  utterly  void  to  all  intents  and  purposes 
whatsoever.    IN  WITNESS  whereof  the  said  {patentee)  hath  here- 
unto set  his  hand  and  seal,  this          *         day  of                   .    . 


(1)  It  is  usually  required  bv  the  patent,  that  the  licence  of  the  Hand  and  seal. 
patentee  shall  be  under  his  hand  and  seal ;  it  follows  that  it  will  require  a  Stamp. 
deed  stamp. 


UCSVCl. 


Btf  PaUniee 
(toe  Mackme). 
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[[CI.ASS  IZ. 


No.  CCCLXXVIII. 

^A  Licence  from  a  Patentee  or  his  JssigfiSy  by  IfidefiturCy  to  use 
a  Patent  Machine  and  make  and  sell  Patent  Goodsy  4-e. 


licence,  reteir- 
iog,  &c. 


This  Indenture  made  the  day  of  in  the 

year,  &c.  and  in  the  year  of  our  Lord  18  ,  Between  (pa- 

tentee  or  his  assignee)  of,  &c.  of  the  one  part,  and  (licencee)  of,  &c. 
of  the  other  part.  Whereas,  8cc.  [recite  shortly  the  patent  and  as^ 
WITNESS,     signment,  if  any,"]    Now  this  Indenture  witnesseth,  and  the 
,^^|*^J[J^*'  said  {patentee)  for  himself,  his  heirs,  executors,  and  administrators, 

doth  hereby  covenant  and  agree  with  and  to  the  said  {licencee)^  his 
executors  and  administrators,  that  he  the  said  ilicencee)^  his  executors 
and  administrators,  shall  have  licence  and  authority  during  the  con- 
tinuance of  the  said  letters  patent  of  the  day  of  ,  [or 
during  the  term  of  years  {as  the  case  m>ay  6e)],  to  use  and 
work  and  to  vend  and  sell  the  which  shall  be  made  or 
manufactured  from  the  machine  specified  in  the  said  letters  patent, 
for  his  and  their  benefit  and  advantage,  saving  and  reserving  unto 
the  said  {patentee)^  his  executors  and  administrators,  and  all  persons 
who  shall  be  duly  licensed  by  him,  the  power  to  use  and  work  the 
same  or  like  machine,  and  to  sell  the  made  therefrom,  and 
all  other  powers,  authorities,  liberties,  and  privileges  granted  and  re- 
served by  the  said  letters  patent  to  the  said  {patentee)^  his  execu- 
tors, administrators,  and  assigns,  and  reserving  and  retaining  the  sole 
right  of  suing,  at  law  or  equity,  all  infringements  of  the  said  letters 
patent,  and  of  receiving  and  recovering,  for  his  own  and  sole  use,  all 
damages  and  costs  to  be  awarded  and  recovered  in  any  and  every 
such  suit  or  action.  And  this  Indenture  further  witnesseth, 
that  the  said  {licencee)  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, doth  hereby  covenant  and  agree  with  and  to  the  said 
{patentee)^  his  executors,  administrators,  and  assigns,  in  the  manner 
following,  (that  is  to  say)  that  he  the  said  {licencee)y  his  executors 
or  administrators,  shall  and  will  pay  to  the  said  {patentee),  his  ex- 


FURTHER 

witness. 

Licencee  cove- 
nants to  pay. 


ucsvct. 
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ecutors,  administrators,  and  assigns,  during  the  continuance  of  these  . 
presents,  the  yearly  rent  or  sum  of  dP  ,  at  such  place  or    /"^^^Swl 

places  as  he  or  they  shall  appoint,  by  four  equal  quarterly  payments,  

on  the,  &c.  in  every  year,  during  the  continuance  of  the  said  licence. 
And  that  in  case  any  of  the  said  quarterly  payments  shall  be  in 
arrear  for  the  space  of  after  the  same  shall  be  payable, 

it  shall  be  lawful  for  the  said  {patentee),  his  executors  or  adminis- 
trators, to  enter  the  place  or  places  where  such  machine  shall  be  kept, 
and  distrain  and  sell  the  same,  and  all  the  or  materials  ^^"^^  of  dis- 

belonging  to  the  said  {licencee),  his  executors  or  administrators,  in 
or  about  the  place  or  places  where  such  machine  shall  be  kept,  in  the 
same  manner  as  landlords  may  distrain  for  rent  in  arrear ;  and  that  he 
the  said  (licencee)  shall  not  remove  the  same  machine  without  giving 
in  every  case  fourteen  days^  notice  in  writing  to  the  said  {patentee), 
his  executors,  administrators,  or  assigns,  specifying  the  place  to  which 
the  same  shall  be  about  to  be  removed ;  and  that  the  said  {licencee), 
his  executors  or  administrators,  shall  not  make,  use,  work,  or  possess 
for  use,  any  other  machine  for  making  ,  than  such  as  are 

licensed  by  the  said  (  patentee),  his  executors,  administrators,  or  as- 
signs, and  that  it  shall  be  lawful  for  him  or  his  agents  (not  being 
mechanics)  at.any  time  to  enter  any  place  where  such  machine  shall 
be  or  ought  to  be  kept,  for  the  purpose  of  ascertaining  whether  the 
same  be  there  or  not ;  and  that  the  said  {licencee),  his  executors  and 
administrators,  shall  use  his  and  their  utmost  endeavours  to  detect 
all  infringements  on  the  said  patent,  and  assist  the  said  {patentee) 
in  prosecuting  the  same :  That  in  case  the  said  letters  patent,  or 
such  therein  contained  as  shall  be  necessary  to  support  this  present  » 
licence,  shall  be  set  aside  by  any  legal  proceedings,  or  in  case  the 
said  {Ikencee),  his  executors  or  administrators,  shall  give  three  ca-  . 
Icndar  months'  notice,  ending  on  one  of  the  quarterly  days  aforesaid, 
to  vacate  these  presents,  then  this  indenture  shall  cease,  except  as  to 
said  {patentee)  recovering  any  arrears  of  quarterly  payments,  or  any  Revocation, 
damages  for  breach  of  covenants  herein  contained :  That  in  case 
any  of  the  quarterly  payments  shall  be  in  arrear  fourteen  days,  and 
sufficicJnt  distress  cannot  be  had  fox  recovery  thereof,  or  if  said  (  /i- 
ceiicee),  his  executors  or  administrators,  shall  fail  in  performance  of 
any  of  the  covenants  herein  contained,  it  shall  be  lawftd  for  the  said 
{patentee),  his  executors,  administrators,  or  assigns,  to  revoke  and 
annul  these  presents,  by  giving  one  week's  notice  in  writing  to  said 
{licencee),  his  executors  or  administrators,  to  that  effect,  at  his  or 
their  last  or  usual  place  of  abode,  but  subject  and  without  prejudice 
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-.  to  the  recovery  of  such  arrears,  or  of  any  damages  for  breach  of  co- 
C^M^^)  ^^^^'^^^  on  his  or  their  part.  Provided,  &c.  [reference  of  dUpntes 
to  arbUratum  (1).]    IN  WITNESS,  &c. 


(1)  Seean^ffy  Vol.  I.  p.  27. 


NO.  CCCLXXIXO  CONVETANCIKG.  6ll 

UOEMCb 


FeaTmher 
(copsfhokU). 


No.  CCCLXXIX. 


A  Licence  from  the  Lord  to  a  Copyhold  Tenant /o  Fell  Timber  (1). 


Manor  of  7  Be  it  remembered,  that  on  the        day  of  , 

5  in  the  year  of  our  Lord  18    ,  licence  (2)  was  granted 

unto  (the  copyholder\  one  of  the  customary  tenants  of  the  same 

manor  to  fell  within  calendar  months  (3)  from  the 

day  of  ,  oaks,  elms, 

ash  trees  and  beech  trees,  now  growing  upon  certain  tenements, 


( 1 )  A  copyholder,  unlike  other  tenants  at  will,  is  obliged  to  keep  Tun*»«  for  re- 
the  premises  m  repair,  and  is,  therefore,  for  that  purpose  allowed  to  ^j^o*^^. 
cut  down  tlie  necessary  timber  growing  on  his  copyhold,  without  alleg-  holds  withooT' 
ing  a  special  custom,  Ashmead  v.  Ranger,  1  Lord  Raym.  551 ;  but  if  he  licence, 
fell  for  any  other  purpose  than  housebote,  ploughbote,  &c.  without  li- 
cence from  the  lord,  unless  authorised  by  a  special  custom,  1  Roll.  Ab. 
560 ;  Rockey  v.  Huggins,  Cro.  Car.  121,  it  will  be  a  forfeiture  of  the 
estate,  the  lord  being  prim^Jacie  entitled  to  all  the  timber  growing  upon 
the  lands  of  his  tenants,  save  as  to  botes,  1  Lord  Raym.  551.     A  1|-     ' 
cence  of  this  kind  or  any  other  beneficial  licence  to  be  exercised  upon 
land  may,  it  seems,  be  granted  without  deed  or  other  writing ;  see  Taylor 
v.  Waters,  7  Taunt.  374 ;  but  it  would  evidently  be  unadvisable  to  trust 
to  the  uncertainty  necessarily  attendant  upon  a  licence  by  word  of  mouUi 
only. 

(2j  Although  the  licence  to  fell  the  timber  be  granted  by  a  lord,  Timber  felled 
who  is  tenant  for  life  only  of  the  manor,  and  the  copyholder  proceed  Jf°^'  licence 
to  fell  the  timber  under  such  licence,  yet  it  will  be  no  forfeiture  of  the  [ak^noforfeiture 
copyhold  interest ;  but  it  seems  the  lord  in  remainder,  who  has  a  pro-  of  copyholds. 
perty  in  the  trees,  may  have  his  remedy  against  the  particular  or  licens- 
ing lord,  and  may,  perhaps,  have  an  injunction  to  stay  the  felling,  if  the 
timber  be  not  actually  cut ;  see  Wentworth  v.  Turner,  3  Ves.  3,  and  2 
Watk.  Cop.  115. 

(3)  If  tne  lord  from  whom  the  licence  proceed  have  only  a  partial  in-  Timber  cannot 
terest  in  the  land,  as  for  life,  &c.  and  his  interest  cease  befpre  the  whole  ^  (*^  *^ 
of  the  timber  be  felled,  the  copyholder  cannot  proceed  to  cut  down  the  ®*P*"^®"  ^^ 
remainder  without  a  fresh  licence  from  the  succeeding  lord,  Gilb.  Ten. 
298  ;  1  Keb.  25. 
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[class  IX; 


LICBKCS. 

Fe&Timher 
{coipifhoUU). 


called  »  within  the  manor  aforesaid,  to  be  chosen  (1)  and  set 

out  by  the  said  {copyholder)^  and  the  same  to  convert  to  his  own 
use,  or  sell  and  dispose  of  at  his  free  will  and  pleasure,  without  any 
account  to  be  rendered  for  the  same.  And  for  this  licence  (3)  the 
said  {copyholder)  hath  given  unto  the  said  lord  £ 


Trees  particu- 
larly specified. 


Fine  in  propor- 
tion to  number 
of  trees  to  be    * 
feUed. 


V 

(1)  If  the  trees  to  be  felled  are  to  be  particularly  specified,  say, 

'^  To  be  forthwith  set  out,  and  marked  by  the  woodward,  or  reeve 

of  the  said  manor,  as  in  such  cases  used  and  customed.'" 

(2)  If  the  fine  be  in  proportion  to  the  quantity  of  timber  feUed, 
say, 

^^  And  for  this  licence  the  said  {copyholder)  is  to  pay  unto  the 

lord  for  a  fine,  within  the  space  of  three  calendar  months  after  the 
felling  of  the  said  trees,  or  any  of  them,  the  sum  of  three  shillings 
and  fourpence  for  every  ton  which  the  said'  trees  shall  contiun,  ac- 
cording as  the  ^same  shall  be  admeasured  by  the  woodward,  or  reeve 
of  the  said  manor,  as  in  such  cases  used  and  accustomed. 
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No.  CCCLXXX. 

A  Licence  to  exercise  a  Trade  in  waiver  of  a  restriction  contained 

in  a  Lease  or  other  Instrument. 


LXCSKCE. 


To  Trade. 


Memorandum,  that  I  {the  lessor)  of,  &c.  do  hereby  give  full  li- 
cence and  liberty  unto  {the  lessee)^  of,  &c.  to  use,  exercise,  and  carry 
on  upon  the  messuage,  or  tenement  and  premises,  demised  to  him  by 
an  indenture  of  lease,  bearing  date  the  day  of  , 

the  trade  or  business  of  (1),  and  for  that  purpose,  if 

he  shall  think  proper,  to  convert  the  siiame  into  a  shop  or  warehouse, 
for  the  sale  of  the  several  goods,  wares  and  other  things  incident  and 
belonging  to  the  said  trade  or  business  of  ;  Upon  this 

EXPRESS  CONDITION,  nevertheless,  that* the  said  {lessee)^  his  exe- 
cutors or  administrators,  do  and  shall  in  such  case,  before  the  ex- 
piration of  the  term  of  years  granted  to  him  by  the  said 
indenture  of  lease,  re-convert  the  said  premises  into  a  private  house, 
or  dwelling,  and  leave  the  same  in  such  state  of  repair  as  is  required 
by  the  terms  of  the  said  lease,  and  in  such  and  the  same  manner  in 
all  respects  as  if  this  licence  had  not  been  given,  or  the  said  premises 
had  not  been  converted  into  a  place  of  sale  for  goods  and  merchan- 
dize.    AS  WITNESS  my  hand  this  day  of 


(1)  It  has  been  observed  in  a  preceding  note»  that  a  condition,  being  Licence  to  lue 
an  entire  thing,  if  any  part  of  it  be  once  dispensed  with,  the  whole  condi«  ^'Qf  ^'^^  °o^  * 
tion  is  gone,  and  cannot  be  revived ;  and  hence,  that  a  licence  to  assign,  ^^  ^^  ^^ 
even  though  confined  to  a  particular  person  by  name,  will  abrogate  the  ^  permU  u^** 
proviso  altogether,  and  the  lessee  may  afterwards  assign  at  pleasure ;  other  trade. 
see  ante^  p.  601.  n.  (2).    But  a  permission  to  use  one  of  the  trades  men- 
tioned in  the  condition  is  not  a  waiver  of  the  entire  stipulation,  so  as  to 
permit  the  tenant  to  exercise  any  of  the  rest,  Macher  v.  Foundling 
Hospital,  1  Yes.  and  Bea.  189.    This  apparent  contradiction  is  easily 
reconciled,  by  attending  to  the  distinction  that  the  proviso  restraining 
the  several  trades  mentioned  in  the  lease,  is  not  one  entire  condition, 
like  that  against  assigning ;  but  is  in  fact  a  strine  of  separate  conditions, 
applicable  to  each  trade  m  particular,  without  rdating  to  those  conjoined 
with  it,  any  one  of  which  may  therefore  be  dispensed  with,  without  the 
dispensation  affecting  the  othors. 
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Letter  of  Administration  limited  to  an  Outstanding  Term  (1). 


Recital  of 
sigDment  of 
term  to  deceaied 
tniftee. 


Geoege,  by  Divine  permission,  Bishop  of  ,  to  {the 

intended  administrator)  of,  be.  greeting.  Whereas  by  an  in- 
denture of  assignment,  bearing  date  the  day  of  , 
in  the  year  of  our  Lord  18  ,  and  made  or  expressed  to  be  made 
between  {the  then  vendor)  of,  &c.  of  the  first  part,  {the  termor)  of, 
&c.  of  the  second  part,  {the  then  purckaaer)  of,  &c.  of  the  third 
part,  and  {the  deceased  trustee)  of,  &c.  a  trustee  named  and  ap- 
pointed by  and  on  the  part  and  behalf  of  the  said  {purchaser)^  &r 
the  purposes  thereinafter  mentioned,  of  the  fourth  part,  the  said 
{termor)  assigned  and  transferred  All,  &c.  (2)     To  hold  the  same 


Limited  admtnit* 
tntion  will  be 
granted  of  out- 
standing term. 


After  length  of 
t)roe,outstanding 
terms  are  pre- 
sumed to  have 
been  merged. 

Paretls. 


( 1 )  The  necessity  of  a  purchaser  having  an  assignment  made  to 
him  of  an  ojutstanding  term  for  protection  against  mesne  incum- 
brances, and  which  term  (if  more  than  one),  should  be  selected 
for  this  purpose,  has  been  shewn  in  a  preceding  note;  see  anU^ 
Vol.  I.  p.  S^y  n.  (1).  But  it  not  unfrequently  happens  that  the 
representative  of  the  person  in  whom  the  term  appears  to  have  been 
last  vested,  camiot  be  found :  in  this  case,  the  ordinary  (in  whom  all  the 
chattel  interests  of  the  intestate  become  vested  by  virtue  of  the  statute, 
SI  Ed.  S.  c.  11 ;  Kensloe's  case,  9  Co.  S8.)  will,  upon  application  made 
to  him  on  the  part  of  the  owner  of  the  inheritance  (to  whom  all  out* 
standing  satisfied  terras  rightfully  belong),  erant  letters  of  administration 
of  the  term  to  the  owner  of  the  fee,  or  his  nomin^,  in  order  that  it 
may  be  merged,  or  become  expresslv  attendant  upon  the  inheritance^  as 
may  be  required,  which  administration  being  limited  to  that  part  of  the 
intestate's  estate  only  which  regards  his  interest  in  the  term/  is  styled  a 
limited  administration ;  but  as  a  term  afler  great  lapse  of  time  will  be 
presumed  to  have  been  merged  unless  the  contrary  appear,  Hillary  v. 
Waller,  12  Yes.  239,  it  is  for  the  latter  purpose  only  that  such 
letters  need  be  obtained,  and  of  which  thft  above  is  the  usual  form. 

(2)  Insert  here  a  description  of  the  premises  conveyed  t9  the  trustee, 
taken  from  the  deed  of  assignment. 
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LOOTED  AIIIU- 
KUIKATIOV* 


unto  the  said  {deceased  truatee)^  his  executors,  administrators  and 
assigns,  from  thenceforth,  for  and  during  all  the  residue  and  re-     outtumdoJ' 
mainder  of  a  certain  term  of  years,  created  by  an  in-         Ttrm. 

denture  bearing  date  the  day  of  ,  in  the  year  of 

our  Lord  18  ,  then  to  come  and  unexpired.  In  trust,  neverthe- 
less, for  the  said  {purchoder)^  his  heirs  and  assigns,  and  to  be  aa- 
signed  and  disposed  of  from  time  to  time  as  he  or  they  should  direct 
or  appoint;  and  in  the  mean  time  to  attend  and  wait  upon  the  rever- 
sion and  inheritance  of  the  lands,  tenements  and  premises  therein 
comprised,  in  order  to  protect  the  same  from  all  subsequent  and  in- 
termediate incumbrances.     And  whereas,  by  divers  mesne  con-  p^  ;«*»«"<«»<» 

,  ,  having  bect>rae 

veyances,  devises  and  other  good  and  sufficient  assurances  in  the  law,  vested  in  the 
ifhe  owner  of  the  inheritance)  of,  &c.  is  now  become  entitled  to  the  P**"®"*®^*"^* 
freehold  and  inheritance  of  the  several  messuages,  tenements  and 
premises,  assigned  to  the  said  {deceased  trustee)  for  the  residue  of 
the  aforesaid  term  of  ,  in  and  by  the  hereinbefore  in 

pmrt  recited  indenture  of  assignment  of  the  day  of 

,  and  hath  also  the  sole  equitable  right,  title  and  in- 
terest, in  and  to  the  now  residue  of  the  said  term.  And  wuebeas  Of  decMse  of 
it  hath  been  alleged  on  the  part  of  the  said  {oumer)j  that  the  said 
{deceased  trustee)  departed  t^s  life  intestate,  and  without  having 
made  any  assignment  of  the  s^^  premises,  or  the  then  residue  of 
the  said  term  of  years,  and  that  no  letters  of  adminis- 

tration of  the  goods,  chattek  and  credits  of  the  said  {deceased  trus^ 
tee)y  deceased,  have  been  granted,  and  therefore  the  said  {owner) 
is  unable  to  make  a  complete  legal  title  to  the  said  premises,  for 
want  of  a  personal  representative  of  the  said  {deceased  trustee)^  de* 
t^eased.    And  whereas  the  said  {owner)  is  desirous  that  letters  of  Of  owner's  de- 
administration  of  the  goods,  chattels  and  credit  of  the  said  {deceased  ^^^j^^^ 
tnistee)^   deceased,  may  be   committed   and  granted  to  the  said  in«y  be  granted. 
{jaUended  administrator)^  limited  only  for  the  purpose  of  assigning 
the  residue  and  remainder  of  the  said  term  of  years 

so  as  aforesaid  vested  in  the  said  {deceased  tru^tee)^  deceased,  to 
some  person  or  persons,  in  trust  to  attend  upon  the  reversion  and  in- 
heritance of  the  said  premises,  for  the  purpose  of  protecting  the 
same  from  mesne  incumbrances.     We,  therefore,  the  bishop  afore-  Grant  of  admi- 
said,  do  by  these'presents  grant  free  power  to  you  the  said  {intended  ^  to  the  o«t- 
administrater)  a  person  named  by  and  on  the  part  and  behalf  of  »^»^*"K  *«™™* 
the  said  {oumer),  and  in  whose  fidelity  we  greatly  confide,  to  admi- 
nister and  fidthfidly  dispuse  ot  the  goods,  chattels  and  credits  of 
the  said  {deceased  truste^  intestate  deceased,  limited  so  &r  as 
concerns  all  tlie  right,  title  an4  interest  of  him  the  said  {deceased 
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tTU8tee)y  deceased,  in  and  to  all  those  messuages  or  tenements  and 
premises  hereinbefore  and  in  the  said  in  part  recited  indenture  of 
assignment  of  the  day  of  more  particu- 

larly described  ;  and  the  residue  and  remainder  of  the  said  term  of 

years,  therein  now  to  come  and  unexpired ;  and  all 
benefit  and  advantage  to  be  had,  received  and  taken  therefrom,  hut 
no  fiuther,  or  otherwise,  or  in  any  other  manner  whatsoever ;  you 
being  first  sworn  on  the  Holy.  Evangelists  well  and  faithfully  to 
administer  the  same,  and  to  make  a  true  and  perfect,  inventory  of 
the  goods,  chattels  and  credits  of  the  said  {deceased  trustee) ,  de- 
ceased,  limited  as  aforesaid,  and  to  exhibit  the  same  into  the  registry 
of  our  episcopal  court  of  ,  together  with  a  troe 

and  just  account  of  and  concerning  your  administration  thereb, 
when  you  shall  be  thereunto  lawfully  required ;  and  we  do  by  vir- 
tue of  these  presents,  ordain,  depute  f^nd  constitute  you  the  said 
{intended  administrator)^  the  administrator  of  the  goods,  chattels 
and  credits  of  the  said  {deceased  tnistee)^  deceased,  limited  so  far  as 
concerns  all  the  right,  title  and  interest  of  him  the  said  {deceased 
trustee)^  deceased,  in  and  to  all  and  singular  the  messuages  or  tene- 
ments and  premises,  with  the  appurtenanpes  hereinbefore  particularly 
mentioned  and  described,  and  the  residue  and  remainder  of  the  said 
term  of  years  therein  granted  as  aforesaid,  and  now  to 

come  and  unexpired,  and  all  benefit  and  advantage  to  be  had,  re- 
ceived and  taken  therefrom  ;  but  no  further  or  otherwise,  or  in  any 
other  manner  whatsoever.     Given  under  the  seal  of  our  Vicar  Ge- 
neral, and  Official  Principal,  which  we  use  in  this  behalf,  the 
day  of  ,  in  the  year  of  our  Lord  18    ,  and  in  the 

year  of  our  translation. 
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No.  CCCLXXXIL 

A  Memorial^  to  be  Registered  (1),  of  the  Grant  of  an  Annuity. 


A  Memorial  to  be  registered  piursuant  to  an  Act  of  Parliament 
made  in  the  seventh  year  of  her  late  Majesty  Queen  Anne, 
entituled,  "  An  Act  for  the  Public  Registering  of  Deeda^ 
Wills^  or  other  Incumbrances  which  shall  be  made  or  may 
affect  any  Honors^  Manors,  Lands,  Tenements  or  Here- 
ditaments within  the  County  of  Middlescw^ 
Of  an  indenture  of  grant  and  demise,  [or  assignment,  as  the 
case  may  fre]  bearing  date  the  day  of  ,  in 

the  year  of  our  Lord  18  ,  and  made  between  (the  grantor)  of,  &c. 
of  the  one  part,  (the  grantee)  of,  &c.  of  the  second  part,  and  (the 
trustee)  of,  &c.  of  the  third  part,  purporting  to  be  the  grant  of  an 
annuity  unto  the  said  (grantee)  during  the  life  of  the  said  (grantor), 
ifisuing  out  of  and  chargeable  upon  All,  &c.  (2)  which  said  indenture 
is  witnessed  by  of  ,  and  of  , 

and  is  hereby  required  to  be  registered  by  the  said  (grantee).  As 
Witness  his  hand  and  seal  this  day  of 

Signed  and  sealed  |  {Grantee)  L.  S. 

in  the  presence  oi  ) 

A.  B.  )      Two  witnesses,  one  of  them  being  an  attesting  wit- 

C.  D.  X  ness  to  the  deed  memorialized. 


MKUOUAL. 

Annuity  to  be 
registered. 


(1)  On  the  general  registry  of  deeds  see  post.  No.  CCCXCV.  p. 
637,  notes. 

For  the  form  of  a  memorial  to  be  enroUed,  of  an  annuity,  see  post,  p. 
618. 

(2)  Here  set  out  the  parcels  as  described  in  the  deed  of  grant.  tue^ 
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(0  By  the  act  of  68  Geo,  8.  cap,  141.  s.  2.  it  is  enacted  that  a  memorial  of  erery  deed,       >"ifo*iAi- 


bon^  instrument,  or  other  assurance  by  which  an  annuity  or  rent-charge  shall  be  granted  for     JlnnuUy  to  be 
one  or  more  life  or  Uves,  or  for  any  term  of  years  or  greater  estate  determinable  on  one  or  enrolled, 

more  fife  or  li^es,  shall  be  enrolled  in  the  High  Court  of  Chancery  within  thirty  days  next 


after  its  execution,  in  the  above  form,  with  such  alterations  as  the  nature  and  circumstances   Memorial  of  an- 
of  any  particular  case  may  reasonably  require ;  unless,  sec.  10,  such  an  annuity  or  rent-   nuity  must  be 
diaige  be  given  by  will  or  marriage  settliemeiit,  or  for  the  advancement  of  a  child,  or  be  enrolled  within 
secured  upon  freehold,  or  copyhold,  or  customary  lands,  in  Great  Britain  or  Ireland,  or  in  thirty  days, 
any  of  his  M^esty's  possessions  beyond  the  seas,  of  equal  or  greater  annual  value  than  the 
sdd  annuity,  over  and  above  any  other  annuity,  and  the  interest  of  any  principal  sum  charged  or 
secured  thereon,  (of  which  the  grantee  had  notice  at  the  time  of  the  grant),  whereof  the  grantor  is 
srised  in  fee  simple  or  fee  tail  in  possession,  or  the  fee  nmple  whereof  in  possession  the  grantor 
is  enabled  to  charge  at  the  time  of  the  grant,  or  secured  by  the  actual  transfer  of  stock  in  any  of 
the  public  Funds,  the  dividends  whereof  are  of  equal  or  greater  value  than  the  annuity;  or  unless 
it  be  granted  without  regard  to  the  pecuniary  consideration  or  money's  worth  ;  or  be  granted  by 
any  body  corporate,  or  under  any  authority  or  trust  created  by  act  of  parliament. 

This  memorial  must  contain  the  date  of  every  such  deed,  bond,  instrument,  or  other  assu-  What  memorial 
rance^  the  nature  of  the  instrupient,  the  names  of  all  the  parties  and  of  all  the  witnesses  thereto,  must  contain, 
the  name  of  the  person  or  persons  for  whose  life  or  lives  tlie  annuity  or  rent^harge  shall  be 
granted,  and  of  the  person  or  persons  by  whom  the  same  is  to  be  beneficially  received  ;  the 
pecuniary  consideration  or  considerations  for  granting  the  same,  the  annual  sum  or  sums  to 
be  paid;  unless,  s.  8.  the  annuity  be  granted  by,  or  to,  or  for  the  benefit  of  any  company 
exceeding  ten  persons,  which  shall  be  formed  for  Uie  purpose  of  granting  or  purchasing 
annuities,  in  which  case  it  shall  be  sufficient  if  the  memorial  describe  such  company,  by  its 
usual  firm  or  name  of  trade. 

*  Under  the  above  act  it  was  doubted,  whether  the  omission  to  enroll  any  one  of  the  assurances 
for  securing  an  annuity  vitiated  the  rest,  which  gave  rise  to  stat.  8  Geo.  4.  c.  9f .  by  which  it 
is  declared  that  such  of  the  assurances  as  are  enrolled  shall  be  good  notwithsuuding  the  non- 
enrollment  of  others. 

In  case  of  a  bon&  fide  sale  of  landed  property  whether  freehold  or  leasehold,  when  the 
Gonrideration  ather  wholly  or  in  part  is  an  annuity  to  be  paid  to  the  vendor,  the  consideration 
for  granting  the  annuity  being  an  estate  in  land,  is  not  a  pecuniary  consideration  or  money's 
worth  within  the  statute,  and  the  annuity  need  not  be  enrolled ;  James  v.  James,  2  Brod.  and 
Bing.  702.  Thus  when  the  consideration  for  the  annuity  was  a  life  interest  in  certain  veins  of 
coal  the  security  need  not  be  memorialized,  ibid. 

A  surety  who  chajges  his  estate  with  the  payment  of  an  annuity  is  a  grantor  within  the 
meaainff  of  the  act,  and  no  memorial  is  requisite  if  he  be  seised  of  the  estate  in  fee  simple  and 
it  be  onneater  annual  value  thaiTthe  annuity,  Darwin  v.  Dncoln,  6  Barn,  and  Aid.  444. 

(2)  "Die  memorial  of  an  annuity  must  contain  the  Christian  name  of  the  subscribing 
witness  to  the  securities ;  the  initial  of  the  Christian  name  is  not  sufficient ;  Check  v. 
Jcffiiee,  2  B.  and  Cress.  1.  And  under  the  68  Geo.  8.  it  was  held  that  the  memorial  must 
contain  the  description  and  place  of  residence  of  the  witnesses  to  the  annuity-deed,  by 
reason  of  the  word  *<  of"  in  the  form  of  memorial  contained  in  the  act;  but  by  8  Geo.  4. 
c  92.  sec  2.  that  no  further  description  of  witnesses  to  any  deed  or  other  instrument, 
by  which  an  annuity  or  rent-charge  shall  be  granted,  is  required  by  the  66  Geo.  8.  be- 
sides the  names  of  such  witnesses ;  Darwin  v.  Lincoln  and  Loch,  6  Bam.  and  Aid.  444. 
Smith  V.  Pritchard,  6  ib.  IVt.  contra,  St.  John  v.  Champary,  1  Bingh.  77. 

The  memorial  of  an  annuity  granted,  since  the  68  Geo.  8.  need  not  state  that  the  annuity 
is  redeemable^  nor  the  name  of  the  party  in  whose  favour  the  warrant  of  attorney  is  given ; 
Yems  V.  Smidi,  3  B.  and  Aid.  206.  Nor  if  it  be  granted  during  the  lives  of  several  persons,  will 
it  be  necessary  to  state  their  description  by  residence  or  otlierwise,  but  only  their  names, 
neither  will  it  be  necessary  %o  state  that  the  annuity  was  granted  during  the  joint  lives  or  the 
life  of  the  survivor,  or  for  a  term  of  years  determinable  on  their  fives ;  Barber  v.  Garrison,  4 
Bam.  and  Aid.  281. 

The  penal  sum  for  which  the  warrant  of  attomey  aiithorizes  judgment  to  be  entered,  need 
not  be  stated;  Barber  v.  Garrison,  4  B.  and  Aid.  281. 

If  a  person  wholly  unconnected  with  the  grantor  and  for  a  separate  consideration  (as  in 
the  case  of  an  agent  receiving  a  commission)  guarantee  the  payment  of  an  annuity,  it  is  an 
assurance  not  necessary  to  be  enrolled ;  Sundilands  v.  Maul,  2  Barn,  and  Aid.  678. 

Nor  is  it  necessary  since  the  68  Geo.  8.  to  state  in  the  memorial  a  covenant  by  the 
grantor  not  to  go  upon  or  bej'ond  the  seas  without  notice  to  the  grantee,  in  order  to  enable 
him  to  pay  additional  premium,  which  premium  the  grantor  covenanted  to  pay  to  the 
grantee ;  Wood  v.  Perrett,  6  Moore,  68. 


%  ^ 


MEMORIAL. 


Appointment, 
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PRECEDENTS  IN 


[class  IX. 


No.  CCCLXXXIV. 

A  Memorial  of  an  Appointment  under  a  power  contained  in  a 

Marriage  Settlement  or  Will  (1). 


A  Memorial  to  be  registered,  &c. 

Of  a  deed  poll  under  the  hand  and  seal  of  {the  appointor)  of,  &c. 
bearing  date  the  day  of  ,  in  the  year  of  our 

Lord  18  ,  purporting  to  be  an  appointment  by  the  said 

(appointor)  unto  {the  appointee)  of,  &c.  of  All,  &c.(2)  which  sud  ap- 
pointment is  made  in  pursuance  of  a  power  contained  in  an  indenture 
of  release  bearing  date  the  day  of  ,  and  made 

between,  &c.  a  memorial  whereof  was  registered  on  the  day 

of  B,  No.         ,and  which  said  deed-poll  is 

witnessed  by  of    ,  ,  and  of 

,  and  is  hereby  required  to  be  registered  (3)  by  the 
said  {appointee)^  as  witness  his  hand  and  seal  this  day 

of 

Signed  and  sealed  in  ^  {Appoifitee)  I^.  S. 

the  presence  of  (4) 

A.  B. 

C.  D. 


} 


Appointment 
must  be  rois- 
tered. 


PftrceU. 


(1)  It  was  formerly  supposed  that  a  deed  of  appointment  under  a 
power  need  not  have  been  registered ;  because  upon  the  execution  of  a 
power,  the  interest  limited  by  it  arises  under  the  deed  creating  the 
power,  but  it  is  now  settled  that  all  deeds  of  appointment  must' be  re- 
L,iirtered      See  Scrafton  v.  Quinsey,  2  Ves.  4flS. 

(2}  Here  set  out  the  parcels  contained  in  the  deed  of  appointment. 

(3)  See  post.  p.  638,  n.  {4). 

(4*)  See  post.  p.  639,  n.  (1). 
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lUUiOUAL. 

jistignmerU 
(/ease). 


No.  CCCLXXXV. 

A  Memorial  of  an  absolute  Assignment  of  Leaseholds  (1). 
Variations  where  it  is  by  way  of  Mortgage  or  otherwise  (2). 


A  Memorial  to  be  registered,  &c. 

Of  an  indenture  of  assignment  bearing  date  the  day 

of  ,  in  the  year  of  our  Lord  18        ,  and  made 

between  {the  assignor)  of,  8cc.  of  the  one  part,  and  (the  assignee) 
of  &c.  of  the  other  part ;  purporting  (3)  to  be  an  absolute  assign- 
ment to  the  said  {assignee)^  his  executors,  administrators,  and  as- 
signs, of  All,  &c.  (4),  which  said  indenture  of  assignment  is  wit- 


(1 )  If  the  lease  have  not  been  already  registered,  it  will  be  necessary  Lease  should  be 
that  it  should  be  done  previously  to  the  registry  of  the  assignment,  as  it  ****  previously 
has  been  determined  that  the  registry  of  the  assignment,  even  although  "^^^^t^red. 

it  recite  the  lease,  is  not  a  registry  of  the  lease ;  see  Honeycombe,  ex 
dem.  Halpen  et  ux.  v.  Waldron,  2  Stra.  1065. 

(2)  It  appears  to  be  proper  to  notice  in  the  memorial  that  the  deed  Mortgage. 
was  a  mortgage,  for  the  purpose  of  rendering  intelligible  the  certificate 

to  be  entered  in  the  margin  of  its  being  paid  off.  See  antey  p.  236  ; 
but  this  is  not  required  by  the  act,  nor  is  the  statement  of  any  other  con- 
dition or  trust  or  purport  of  the  deed.  No  variations  therefore  can  be 
given  where  it  is  in  trust  for  creditors,  as  the  form  will  be  the  same  as 
that  above  given  of  an  absolute  assignment. 

(S)  If  it  be  an  assignment  by  way  of  mortgage,  say, 

^^  Purporting  to  be  a  conditional  assignment  by  way  of  mortgage  Mortgage. 

to  the  said  (mortgagee)  of  All,  &c. 

(4)  Here  set  out  the  parcels  contained  in  the  assignment.  Parcels. 

It  appears  to  be  the  practice  in  memorializing  an  assignment,  to  refer 
for  the  parcels  to  the  prior  registry  of  the  lease,  although  a  separate  and 
distinct  transaction.  *'  This  ,  as  Mr.  Sugden  justly  observes  in  his 
treatise  on  the  laws  of  vendors  and  purchasers,  *'  is  extremely  incorrect. 
The  statute  only  authorizes  such  a  reference  where  several  writings  are 
executed  to  perfect  the  same  conveyance  or  security.  And  where  the 
memorial  does  not  comply  with  the  directions  of  the  act,  the  person 
claiming  under  the  deed  defectively  registered,  cannot  insist  on  the  * 
benefit  of  the  statute  against  a  subsequent  purchaser  without  notice, 
whose  conveyance  is  dufy  registered."    See  Vend,  and  Pur.  p.  577* 


6S2  PRECEDENTS  IS  [CLASSIX. 


^  nessed  by  of  9  and  of  ,  and 
'f^^x^  is  hereby  required  to  be  registered  by  (1)  the  said  iassign€e)y  as 
""**  witness  his  hand  and  seal  hereunto  subscribed  and  affixed  this 


day  of 


Signed  and  sealed  in  1  {Assignee)  L.  S. 

the  presence  of  (2)     J 

A.  B. 

CD. 


(1)  See  post.  p.  638,  n.  (4). 

(2)  See  post.' eSdy  n.  (!)•* 
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MXMOEUL. 

jtstignment 
(termtottitend)m 


No.  CCCLXXXVI. 

A  Memorial  of  an  Assignment  of  an  otUstanding  Term  to  attend 

the  Inheritance. 


A  memorial  to  be  registered,  &c.  (1) 

Of  an  Indenture  of  assignment  bearing  date  the  day  of 

,  in  the  year  of  our  Lord  18  ,  and  made  between,  &c« 
purporting  to  be  an  assignment  of  the  residue  and  remainder  of  a 
term  of  years,  in  certain  lands  and  premises  situated  at 

,  in  the  county  of  Middlesex,  mentioned  and  particularly 
described  in  indentures  of  lease  and  release  bearing  date  respectively 
the  and  days  of  ,  and  made  between,  &c. ; 

a  memorial  whereof  is  registered  at  the  same  time  herewith,  and 
which  said  term  is  assigned  to  the  said  {frustee)  in  trust  to  attend 
and  wait  upon  the  freehold  and  inheritance  of  the  said  premises  by 
the  said  indentures  of  lease  and  release  conveyed  to  the^said  (pur- 
chaaer)  as  the  purchaser  thereof,  and  which  said  indenture  of  assign- 
ment is  witnessed  by  ,  of  ,  and  ,  of 
,  and  is  hereby  required  to  be  registered  by  the  said 
ipruetee),  as  witness  his  hand  and  seal  this  day  of 
Signed  and  sealed  |  ^^  ^  g 
in  the  presence  of  J                                                          ' 

A.  B. 

CD. 


(I)  See  airt«,  p.  617. 
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Sale. 


No.  CCCLXXXVII. 

A  Memorial  to  be  registered  of  a  Bargain  and  Sale  enroUedj  to 
accompany  a  Conveyance  by  Lease  and  Release. 


A  memorial  to  be  registered  (1),  &c. 

Of  an  Indenture  of  bargain  and  sale  bearing  date  the 
day  of  ,  and  made  between  (the  bargainor)  of,  &c.  of  die 

one  part,  and  (the  bargainee)  of,  &c.  of  the  other  part,  purporting  to 
be  a  conveyance  by  bargain  and  sale  td  be  enrolled  of  certain  lands  (2) 
and  premises  situated  at  ,  in  the  parish  of  ,  in 

the  county  of  Middlesex,  mentioned  and  particularly  described  in  in- 
dentures of  lease  and  release  bearing  date  respectively  the 
and  days  of  ;  a  memorial  wheteof  is  registered  at 

the  same  time  herewith,  and  which  said  indenture  of  bargain  and  sale 
is  intended  to  be  enrolled  in  one  of  his  Majesty^s  courts  of  West- 
minster, and  is  witnessed  by  ,  of  ,  and  , 


!1 )  See  antCy  p.  617. 
2)  It  is 


Parcels  need  not  (2;  It  IS  not  necessary  to  again  set  out  the  parcels  in  this  deed,  as 
be  again  aet  out,  ^^^  registering  acts  declare,  that  where  there  are  more  writings  than  one 
whcrlTniore*  ^^'  mating  or  perfecting  any  conveyance  or  security  which  concerns  the 
deeds  than  one.    same  premises,  it  shall  be  a  sufficient  memorial  and  register  thereof,  if  aU 

the  premises  be  only  once  named  or  mentioned  in  the  memorial  of  any 
one  of  the  deeds  or  writings,  and  that  the  dates  of  the  rest  of  the  deeds 
and  writings  relating  to  the  said  conveyance  or  security,  with  the  names 
and  additions  of  the  parties  and  witnesses,  and  the  places  of  their  abodes 
be  only  set  down  in  the  memorial  of  the  same,  witli  a  reference  to  the 
deed  or  writing  whereof  the  memorial  is  so  registered,  that  contains  the 
parcels  mentioned  in  all  the  deeds,  and  directions  how  to  find  the  re- 
gistering the  same. 


MKMO&IAL. 
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of  ,  and  is  hereby  required  to  be  registered  by  the  said  {bar- 

gainee), as  witness  his  hand  and  seal  this  day  of  JSar^^nd 

Signed  and  sealed )  / »        •      \  t    cs        

.  ^,  ^  J-  {Bargainee)  L.  S. 

m  the  presence  of  j  o         / 

A.  B. 
CD. 


%*  If  the  lands  be  situated  in  the  We8t>  East,  or  North  Ridings  of  Baminaodmle 
York,  or  in  the  town  of  Ki nest on-upon- Hull,  the  bargain  and  sale  may  '■  ^^^^ 
be  enrolled  at  the  register  office  of  the  county  in  which  they  are  situated,  ^uei  "^ 
and  an  enrollment  in  such  office  will  be  as  effectual  as  if  enrolled  in  a 
court  of  record  at  Westminster.     A  memorial  also  in  such  case  need  not 
be  registered,  the  acts  declaring  that  such  enrolment  shall  have  the  same 
force  and  effect  as  the  registry  of  a  memorial. 


(Jwther), 
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PRSCCDENTS  IN 


^CLASS  IX. 


No.  CCCLXXXVIII. 


A  Memorial  of  a  Fordier  Chaige. 


A  Memorial  to  be  rq;i8tered  (1),  &c. 

Of  a  deed  poll  under  the  hand  and  seal*  of  {the  mortgagor)  of,  &c. 
bearing  date  the  day  of  »  in  the  year  of  our 

Lord  18  ,  indorsed  upon  an  indenture  of  release,  [or  asaign- 

ment,  as  the  case  may  be\  by  way  of  mortgage,  bearing  date  the 
day  of  ,  and  made  between,  &c.  a  memorial 

whereof  was  rq;i8tered  on  the  day  of  B.  , 

No.  ;  by  which  said  deed-poll  the  said  (moirtgagw)  did 

charge  a  further  sum  of  money  by  way  of-mortgage  upcm  All, 
8cc.  (2),  which  said  deed-poll  is  witnessed  by  of  , 

and  of  ,  and  is  hereby  required  to  be  regiateted(^ 

by  (the  mortgagee)  of,  &c.  as  witness  his  hand  and  seal  this 
day  of 

Signed  and  sealed  in  7  {Mortgagee)  L.  S. 

the  presence  of  {4)    3 

A.  B- 

CD. 


Flwediwhfln  (o 
befet  otttin 
Bcmorial  of 
ittrtbtr  diaifc. 


(1)  See  anftf,  p.  618. 

(2)  If  the  parcels  be  set  out  in  the  deed  creating  the  further  chaige, 
they  should  be  set  out  in  the  memorial ;  but  if  they  were  only  re&md 
to,  the  same  words  of  reference  should  be  used  in  the  memorial  ai 
used  in  the  deed. 

(S)  Seepoff.  p.638f  n.  (4). 
(4)  See  post.  p.  6S9,  n.  (1). 
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No.  CCCLXXXIX. 

^A  Memorial  for  the  registering  of  a  Charitable  Donatum  (!)• 


A  Memoeial  or  statement  in  pursuance  of  an  act  for  the  register- 
ing and  securing  of  charitable  donations,  whereby  it  is  dechured  by 
the  undersigned  [state  the  name  or  names  of  the  person  or  persons 
toho  sign  the  memorial  or  statement^y  that  the  real  or  personal  estate 
{^state  this  as  the  case  may  be]  of  the  [state  the  title  or  appellation 
of  the  charity  J  or  charitable  donation]  consists  cS[stfUe  this  as  the 
ease  may  be,  and  if  real  estate^  whether  it  be  in  lands,  tenements^ 
cr  herediiaments,  and  of  what  tentirej  and  where  the  same  are 
eituate,  or  whether  of  amy  charge  or  incumbrance  on  any  lands, 
tenements,  or  hereditaments,  and  where  situate,  and  if  personal 
estate,  describe  the  nature  of  it,  and  how  secured]  and  the  gross 
annual  income  arising  therefrom  amounts  to  <£^  ,  and 

the  objects  of  which  charity  or  charitable  foundation  are  [state  the 
general  or  particular  objects  of  the  charity]  and  which  charity  or 
charitable  foundation  was  according  to  the  best  of  my  [or  our  as  the 
case  may  be]  knowledge  and  belief,  founded  by  [state  by  whom^  and 


uxmaoMu 


Ckarity. 


(1)  By  Stat.  52  Geo.  S.  c.  102,  for  the  presenration  of  a  mem6rial  68  o«o.a. 
or  statement  (in  the  above  form)  of  the  real  and  personal  estate,  and  e.  102. 
of  the  gross  annual  income  investment,  and  the  general  and  par- 
ticular dlriects  of  all  charities  and  charitable  donations,  theretofore 
established  and  secured  upon  lands,  or  hereditaments,  or  money  in  the 
funds,  for  the  benefit  of  any  poor  or  other  persons  in  England  or 
Wales  (not  being  Quakers),  together  with  the  names  of  the  founders  or 
benefactors,  if  known,  and  also  of  the  persons  in  whose  custody  the 
deed,  will,  or  other  instrument,  by  which  the  same  shall  have  been 
founded  or  increased,  and  of  the  trustees  of  the  estates  or  funds  thereof, 
shall  be  registered  in  the  office  of  the  clerk  of  the  peace  of  the  county 
or  place,  within  six  months  after  the  passing  the  act,  and  all  subsequent 
charities  within  twelve  months,  after  the  foundation  thereof,  and  in  de* 
fault,  any  two  or  inore  persons  interested  in  such  charity  are  authorized 
to  appl^  to  the  Court  of  Chancery  or  Exchequer  in  a  summary  way, 
concerning  the  same. 
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utmomiAXs, 


if  benefiiedj  increased,  or  secured,  by  any  other  person,  state  the 
^^^"^y-  .same,  and  by  whom],  and  the  deeds,  wills,  and  other  instruments, 
[state  this  as  the  case  may  be,  and  if  no  deeds,  wills,  or  instru- 
ments ewist,  state  the  same]  are  to  the  best  of  my  [or  our  as  the 
case  may  be]  knowledge  and  belief,  in  the  custody,  possession,  or 
controul  [stctte  this  as  the  case  may  be]  of  [state  the  name  of  the 
body  sorporate,  or  natural  person]  and  the  trusteei^  feoflees,  or 
possessors,  [sttite  this  as  the  case  may  be]  of  the  said  real  or  personal 
[state  this  as  the  case  may  be]  are  to  the  best  of  my  [or  our  as  the 
case  may  be]  knowledge  and  belief,  [state  the  name  of  the  body  cor- 
porate  or  natural  person,  as  the  case  may  be]. 

Signed  A.  'B.'\  Trustee  or  trustees,  feoffees,  possessor,  or  pos- 
C.  D.  r      sessors,  of  the  real  or  personal  estate  [as  the 
E.  F.  r     case  may  be]  of  the  charity  or  charitable  do- 
j     nation  hereby  memorialized  and  registered. 


NO.  CCCXC]  COKVfiYANCIMO.  Q29 


No.  CCCXC. 

*A  Memorial  of  a  Charily  given  to  a  Parish  (1), 


A  MEMOEi  AL  or  Statement  in  pursuance  of  an  act  for  the  registering 
and  securing  of  charitable  donations,  whereby  it  is  declared  by  the 
undersigned  ,  doctor  in  divinity,  rector  of  the  parish 

of  &c.  [as  the  case  may  &e],  and  ,  churchwardens  of 

the  said  parish,  that  the  real  and  personal  estate  of  the  charitable 
donations  to  the  said  parish  of  are  or  consist  as  follows, 

(that  is  to  say)  of,  &c.  situated,  &c.  and  the  gross  annual  income 
arising  therefrom  now  amounts  to  the  sum  of  £  or  there- 

abouts ;  and  which  said  lands  were,  to  the  best  of  our  knowledge  and 
belief,  devised  to  the  said  parish  by  the  will  of  ,  of,  &c. 

in  the  year  ,  for  the  purpose  of  the  rents  and  profits  thereof 

being  distributed  by  the  parson  and  churchwardens  for  the  time 
being  of  the  said  parish  to  the  most  poor  and  needy  of  its  parishoners 
for  the  time  being  [or  as  the  case  was'\  ;  and  which  said  will  was, 
as  we  believe,  proved  in  the  court  of  ,  and  the  probate 

thereof  is,  to  the  best  of  our  knowledge  and  belief,  in  the  custody  of 
,  and  the  trustees  of  the  said  estate  are,  to  the  best  of  our 
knowledge,  A.  B.,  &c.  of,  &c.;  Also  of  two  freehold  messuages  or 
dwelling-houses  situated,  &c.  the  gross  annual  income  arising  there- 
from is  £  or  thereabouts,  and  which  said  messuages  or  dwell- 
ing-houses, to  the  best  of  our  knowledge  and  belief,  were  devised  to 
the  said  parish  by  the  will  of,  Sec.  in  the  year  ,  that  the  rents 
and  profits  thereof  might  be  disposed  of  in  bread  weekly  to  twenty 
poor  parishioners  who  should  go  to  church  every  Sunday  and  continue 
the  whole  service;  Also  of  a  certain  hospital  called  Croydon  Hos- 
pital, situated  at  Croydon,  in  the  county  of  Surrey,  the  annual  in- 
come of  which  arises  from  ,  amounting  to  the  sum  of 
JP                or  thereabout,  and  the  objects  of  which  are  for  the  sup- 


Charity 
(parkh). 


(1)  Seeaw^fi,  p.  627,  n.(l). 
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.  port  and  maintaiaiice  of  such  of  the  poor  of  the  said  parish  as  for  die 

(^m^       time  being  shall  be  of  above  the  age  of  years ;  and  whidi 

— *— ^~  said  charity  or  charitable  foundation  was,  according  to  the  best  of  our 

knowledge  and  beUef,  founded  by  Archbishop  ^  in  tlie 

year  ,  but  in  whose  custody,  possession,  or  controul  the*  deed, 

will,  or  other  instrument  by  which  the  same  was  founded  we  aie 

ignorant.    Of  certain  Ahns-houses  called  ,  situated,  &c. 

the  object  of  which  charity  or  charitable  finmdation  is  for  the  support 

of  poor  widows  of  the  said  parish,  and  which  said  charity  or  charitable 

foundation  was,  to  the  best  of  our  knowledge  and  belief,  founded  by 

,  canon,  in  the  year  ,  and  is  supported  by  an  annual 

roit-charge  upon  the  real  estates  of  him  the  said  ,  situated 

at,&c. 


NO.  CCCXCI.J  COMVETAMCmO.  6dl 


No.  CCCXCI. 

^J  Memorial  to  the  Bank  of  England  by  a  Foreigner  requesting  the 

Discount  of  Bills  (1). 


To  the  Honourabk  the  Grovemor)  Deputy  Governor,  and  Directors 

of  the  Bank  of  Enghtnd. 

••% 

The  Memorial  of 

Humbly  sheweth, 
That  your  memorialist  has  for  many  years  past  carried  on  a  capital 
concem  in  the  remitting  and  mercantile  line,  which  he  has  conducted 
in  a  manner  advantageous  to  this  country,  and  in  the  course  of 
which  he  has  given  satisfiustion  to  those  with  whom  he  has  had  the 
honour  to  negotiate  business,  and  acquired  a  respectability  of  cha- 
zacter  which  emboldens  him  to  seek  assistance  from  you. 

Your  Honours  must  be  sensible,  that  in  a  commerce  like  that  in 
which  your  memorialist  is  engaged,  great  exertions  are  necessary  to 
&cilitate  remittances  to  the  many  parts  of  Europe  with  which  he  cor- 
responds. He  has  hitherto  found  every  resource  he  could  wish  for 
in  private  discount  But  as  obstacles,  it  is  well  known,  frequently 
occur  to  impede  private  accommodation,  and  these  have  at  times  sub- 
jected your  memorialist  to  inconveniences,  and  as  his  remittances  are 
generaUly  made  in  Inlls,  which  perhaps  none  of  you  individually  would 
refuse  to  discount,  he  flatters  himself,  that  this  circumstance,  added 
to  his  character  and  connexions,  will  operate  sufiiciently  in  his  favor 


(1)  This  precedent  has,  perhaps,  less  connection  with  the  proper 
subject  of  conveyancing  than  most  of  those  to  be  found  in  the  present 
collection ;  but  having  proposed  to  introduce  in  this  edition  such  as  re- 
liUe  more  particularly  to  commercial  matters,  I  have  thought  that  the  in- 
sertion of  this  will  not  be  considered  superflaous. 


Z/MCOIMl* 
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""^"^'^  to  induce  you  to  be  pleased  to  make  him  an  exception  to  your  general 
2htc<mni.  j^^  ^f  j^q^  discounting  for  foreigners.  Your  memorialist  is  assured 
that  this  rule  has  not  been  adopted  on  illiberal  grounds;  and  cannot 
conceive  that  because  some  foreigners  have  merited  censure^  you 
would  withhold  that  assistance  from  others,  which  in  a  great  com- 
mercial nation  like  this,  it  is  humbly  conceiyed,  should  be  extended  to 
every  useful  and  honourable  member  of  society.  Your  memorialist 
having  never  in  any  instance  shipped  to  the  value  of  one  pound 
sterling  in  bullion  other  than  what  he  has  had  from  the  bullion  oflSce; 
having  never  attempted  in  any  manner  to  lower  the  price  of  the 
Funds,  but  having  always  d\iring  the  course  of  his  long  establishment 
and  extensive  concerns  been  zealously  anxious  to  conduct  himself  in 
a  manner  to  benefit  a  country  he  would  glory  in  calling  his  own — 
presumes  to  pray,  that  you  will  be  pleased  to  discount  for  your 
memorialist  in  the  ordinary  mode,  as  accustomed  with  natural  sub- 
jects.   And  your  memorialist,  as  in  duty  bound,  shall  ever  pray,  &c. 
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No.  CCCXCII. 

A  Memorial  ^an  Exchange  at  Common  Law. 
Variations  where  it  is  effected  by  Lease  and  Release. 


A  Memorial  to  be  registered,  &c.  (1) 

Of  a  deed  of  Exchange,  indented,  bearing  date  the  day 

of  ,  and  made  between  {tfie  ewchangor)  of,  &c.  of  the  one 

part,  and  (the  exchangee)  of,  &c.  of  the  other  part,  purporting  to  be 
a  grant  from  the  said  (exchangor)  unto  the  said  {exchangee)^  of 
All,  &c.  (2)  in  exchange  for  other  lands  of  the  said  (exchangee) j 
which  said  indenture  is  witnessed  by  of  ,  and 

of  ,  and  is  hereby  required  to  be  registered 

by  the  said  {exchangee),  as  witness  his  hand  and  seal  (3)  this 
day  of 

Signed  and  sealed  in  *)  (p    hn       \X    ^ 

the  presence  of  (4)  5  ^^ 

A.  B. 

CD. 


Mf  HOJtf  i  tm 


JEzchotif^ 


11)  Seeante,  p.  617- 

^2}  Here  set  out  the  parcels  contained  in  the  deed  of  Exchange  Paredii 
which  are  conveyed  to  the  exchangee. 

(3)  See  post.  p.  638,  n.  (6). 

(4)  Se»t(nd.n.{7). 


Sur.— >TOL.  II.  T  T 


lOEMOEIAL. 


Judgfnents, 
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[class  IX. 


No.  CCCXCIIL 


A  Memorial  of  a  Judgment  (1). 


A  Memorial  to  be  registered^  &c.  (2) 

Of  a  judgment  in  his  Majesty's  Court  of  ,  at  Westminster, 

of  term,  in  the  year  of  the  reign  of  King 

George  the  ,  between  (3)  A.  B.  plaintiff,  and  C.  D.  otherwise 

called  C.  D.  of,  &c.  defendant,  in  a  plea  of  debt  for  £  and 

63^.  costs. 

The  Certificate' 

I  do  hereby  certify  that  judgment  was  signed  in  the  above  cause 
the  day  of 

Signed  E.  F.  (4) 


Judgmenti  not 
binding  until 
registered. 


Contents  of 
zncRiori&I. 


Memorial  must 
bo  accompanied 
by  certificate 
and  afiidayit. 


(1)  It  is  essential  that  the  memorial  of  a  judgment  should  be  re- 
gistered  as  soon  as  possible,  as  under  the  re^istehng  acts  (see  post.  p. 
637>  n.  (1)),  no  judgment,  statute,  or  recognizance  (other  than  such  as 
shall  be  entered  into  in  the  name  and  upon  the  proper  account  of  his 
Majesty,  his  heirs  and  successors,)  will  bind  any  lands,  tenements,  or 
hereditaments,  but  only  from  the  time  that  a  memorial  thereof  shall 
have  been  duly  entered  at  the  register  office.  This  clause  is  general  as 
to  property  in  Middlesex ;  but  in  the  East  and  West  Ridings  of  York, 
and  the  town  and  county  of  Kingston-upon-HulI,  if  the  judgment,  statute, 
or  recognizance',  be  registered  within  thirty  days  from  the  time  of  the 
acknowledgement  or  signing  thereof,  it  will  bind  all  the  lands  of  the  de- 
fendant at  the  time  of  such  acknowledgement  or  signing :  in  the  North 
Riding  of  York  the  time  is  limited  to  twenty  days. 

(2)  See  ante,  p.  617. 

(3)  The  memorial  of  a  judgment  must  contain  the  names  of  the  plain- 
tiffs, and  the  names,  additions,  and  places  of  abode  (if  any  such  there  be 
in  such  judgment)  of  the  defendants,  the  sums  thereby  recov<ered,  and 
the  time  of  the  signing  thereof. 

(4)  In  order  to  enable  judgments,  statutes,  and  recognizances  to  be 
registered,  the  party  desiring  the  same  is  required  by  the  registering 
acts  to  produce  to  and  leave  with  the  register  or. master  to  be  filed  in 
the  Register  Office,  a  memorial  of  such  judgment,  statute,  or  recog- 


NO.  CCCXCm.]  CONVEYANCING.  635 


the  day  of 


MKMORIAL. 


The  Affidavit.  Judgmenu. 

6.  H.  of,  &c.  maketh  oath  and  saith,  that  he  saw  (1)  '     , 

secondary  of  the  Court  of  King'^s  Bench,  sign  the  certificate  of  the 
judgment  in  the  memorial  above  mentioned. 

Sworn  before  me  1  r    W  (^\ 

J.  K.  (3) 


nizance,  signed  by  the  proper  officer  or  his  deputy,  who  shall  sign  such 
judgment  in  the  same  office,  or  by  the  proper  officer  in  whose  office  such 
statute  or  recognizance  shall  be  enrolled,  together  with  an  affidavit  sworn 
before  one  of  the  judges  at  Westminster  or  a  Master  in  Chancery,  that 
such  memorial  was  duly  signed  by  the  officer  whose  name  shall  appear  to 
be  thereunto  set.  ' 

(1)  If  the  judgment  be  obtained  in  the  Court  of  Common  Pleas,  say,     Common  Pleas. 
"  One  of  the  prothonotaries  of  the  Court  of  Common  Pleas.*" 

If  in  the  Exchequer,  say.  Exchequer. 

"  Clerk  of  the  Pleas  of  the  Court  of  Exchequer.*" 

(2)  This  must  be  signed  by  the  secondary  of  the  Court  of  King's  Signature  of 
Bench,  if  the  judgment  be  obtained  in  that  Court ;  or  if  it  be  obtained  **'^*^<^*'«- 
in  the  Court  of  Common  Pleas  or  Exchequer,  by  the  prothonotary  or 

clerk  of  the  pleas. 

(3)  This  must  be  a  Master  in  Chancery^  or  a  judge  of  the  court  where 
the  judgment  was  entered  up. 
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f  CLASS  IX. 


BftMOmiAl. 


Letue. 


No.  CCCXCIV. 

Memorial  of  a  Ijeasefor  Years. 

Fariaiions  where  it  is  a  lease  for  Lives.    Where  it  is  a  demise 

by  way  of  Mortgage. 


A  Memorial  to  be  registered  (1),  &c. 

Of  an  indenture  of  demise  bearing  date  the  day  of  , 

in  the  year  of  our  Lord  18  ,  and  made  between  {the  leswr) 

of,  &c.  of  the  one  part,  and  {the  leasee)  of,  &c.  of  the  other  part ; 
purporting  (2)  to  be  a  lease  for  the  term  of  years  to  the 

said  {lessee)  of  All,  &c.  (3)  which  said  indenture  of  demise  is  wit- 
nessed by  ,  of  ,  and  ,  of  ,  sod 
is  hereby  required  to  be  registered  by  (4)  the  said  {lessee)^  as  witneffi 
his  hand  and  seal. 

Signed  and  sealed  in  \  {Lessee)  L.  S. 

the  presence  of  (5) 
A.  B. 
CD. 


} 


Lease  for  lives* 
Mortgage, 


Fvrcda, 


(1)  See  an/«,  p.  617. 

(2)  If  the  lease  be  for  lives,  say, 

'^  Purporting  to  be  a  lease  for  lives  to  the  said  {lessee)  of  All,  &c. 

If  it  be  a  mortgage  by  demise,  say, 

^^  Purporting  to  be  a  mortgage  to  the  said  {mortgagee)  of  All, 

&c. 

(3)  Insert  here  the  description  of  the  premises  contained  in  the  lease. 

(4)  See  post.  p.  638,  n.  (6}* 

(5)  See  ibid.  n.  (7). 
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HZIfORlAU 

Ijemeand  Mc' 

< 

lease. 


No.  CCCXCV. 

J  Memorial  cfa  Conveyance  by  Lease  and  Release  (1). 

Variations  where  it  is  by  way  of  Mortgage.  Where  the  convey- 
ance is  by  Feoffment,  Bargain  and  Side  or  Appointment. 
Where  it  is  by  way  of  Settlement. 


A  Memorial  to  be  registered,  &c.  (2) 
Of  indentures  of  (3)  lease  and  release,  the  lease  bearing  date  the 


(1)  Under  the  statutes  of  the  2  and  3  Ann.  c  4.  5  Ann.  c.  18,  6   Deeds  afiectin^ 
Inn.  c.  35.    7  Ann.  c.  20,  and  8  Geo.  2.  c.  6,  a  memorial  of  all  deeds,  ^^  in  Middle- 
;onyeyanqes,  wills  and   devises  of  or  affecting   any  houses,  manors,  ^  "^  t^ 
lands,  tenements  and  hereditaments  in  the  West,  East  and  North  Rid-  registered, 
ings  of  Yorkshire,  and  the  town  of  Kingston-upon-Hull,  and  in  the 
county  of  Middlesex,  may  be  registered  in  the  manner  by  the  said  acts 
mentioned,  and  every  such  deed,  conveyance,  will  or  devise,  that  shall 
not  be  so  registered,  shall  be  adjudged  fraudulent  and  void  against  any 
subsequent  purchaser  or  mortgagee  for' a  valuable  consideration,  unless 
such  memorial  be  .registered  beK)re  the  registry  of  the  memorial  of  the 
deed  or  conveyance  under  which  such  subsequent  purchaser  or  mortgagee 
shall  claim.    And  although  such  subsequent  grantee  have  full  knowledge 
of  the  prior  unregistered  conveyance,  t>oe  dem.  jj^obinson  v.  Alsop,  5  B. 
and  Aid.  142.     But  it  seems  equity  will  in  some  cases  relieve,  Le  Neve 
V.  Le  Neve,  3  Atk.  646';  and  see  Doe  v.  Routledge,  Cowp.  712;  and 
Worsley  v.  Dematters,  1  Burr.  467. 

The  memorial  to  be  registered,  in  pursuance  of  the  above  mentioned  What  the  me- 
acts,  must  be  written  on  vellum  or  parchment,  and  must  contain  the  day  ^nt|^n""^ 
of  tlie  month  and  tlie  year  when  such  deed,  conveyance  or  will,  bears 
date,  and  the  names  and  additions  of  all  the  parties  to  such  deed  or 
conveyance,  and  of  the  devisor  or  testatrix  of  such  will,  and  of  all  the 
witnesses  to  such  deed,  conveyance  or  will,  and  the  places  of  their 
abode  ;  and  must  also  express  or  mention  the  honors,  manors,  lands, 
tenements  and  hereditaments,  in  such  deed,  conveyance  or  will,  and 
the  names  of  all  the  parishes,  townships,  hamlets,  precincts  or  extra- 
parochial  places  within  the  county  where  any  such  honours,  manors, 
lands,  tenements  or  hereditaments  are  situated,  as  are  given,  granted, 
conveyed,  devised  or  in  any  way  affected  by  such  deed,  conveyance  or 
will,  m  such  manner  or  to  the  same  effect  as  the  same  are  expressed  or 
mentioned  in  such  deed,  conveyance  or  will. 

These  acts  do  not  extend  to  copyhold  estates,  nor  to  leases  at  rack-  Registry  acts  do 
rent,  nor  to  any  lease  not  exceeding  twenty-one  years,  where  the  "**^  extend  to 
actual   possession  and   occupation  goes  along  with  the  lease  nor   to  ^'°P>'**o^"^ 
any  of  the  chambers  in  Serjeants'  Inn,  the  inns  of  Court,  or  Intm  of 
Chancery. 
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MtMOMAL. 

Ijtate  tmd  Re- 
lease. 


^  day  of  9  in  the  year  of  our  Lord  18     ,  and 

made  between,  &c.  and  the  release  bearing  date  the  day  of 

,  and  (4)  made  between,  &C.9  purporting  to  be  an 
absolute  conveyance  to  the  said  (j)urchaser)  and  his  heirs,  of  All, 
&c.  (5),  and  which  said  indentures  of  lease  and  release  are  respec- 
tively witnessed  by  ,  of  ,  and  of 

,  and  are  hereby  required  to  be  registered  by  the  said 
{purchaser)^  as  witness  his  hand  and  seal  (6),  this  day 

of 

Signed  and  sealed  in 
the  presence  of  (7) 

A.  B. 

CD. 


{Purchaser)  L.  S. 


AppomtroeBU 


Feoffment,  &c. 


Mortg^e. 


SeiUemenL 


Parceli. 

Memorial  to  be 
under  hand  and 
aeaL 

Must  be  attested 
by  two  wit- 
nesses. 


(2)  See  ante,  p.  617. 

(3)  If  the  conveyance  be  by  appointment,  say, 

^^  Of  indentures  of  lease  and  appointment  and  release,  the  lease 
bearing  date,  &c.,  and  made  between,  &c.,  and  the  appointment  and 
release  bearing  date,  &c.,  as  above^ 

If  the  conveyance  be  by  feoffment  or  bargain  and  sale,  say, 
*^  Of  an  indenture  of  feofiment  [or  bargain  and  sale  as  the  case 
may  6e].*" 

(4)  If  the  memorial  be  of  a  mortgage  in  fee,  say, 

**  Purporting  to  be  a  conditional  conveyance  by  way  of  mortgage 
to  the  said  {mortgagee)  and  his  heirs,  of  All,  Sec.""  as  above. 
If  the  memorial  be  of  4  conveyance  by  way  of  settlement,  say, 
^^  Purporting  to  be  a  settlement  made  upon  the   marriage  of 
the  said  {intended  hicsband)  and  {intended  u'ife)^  of  All,  Sec.'"  a* 
above, 

(5)  Insert  here  the  description  of  the  premises  contained  in  the  deed 
intended  to  be  registered. 

(6)  This  memorial  must  be  under  the  hand  and  seal  of  some  or  one  of 
the  grantors  or  grantees,  his  or  their  heirs,  executors,  administrators, 
guardians  or  trustees. 

(7)  The  memorial  must  be  attested  by  two  witnesses,  one  of  whom 
must  be  a  witness  to  the  execution  of  a  aeed  or  conveyance  mentioned 
in  the  memorial,  and  must,  upon  his  oath  before  one  of  the  registers  or 
his  deputy,  or  before  a  master  in  chancery,  ordinary  or  extraordinary, 
prove  the  signing  and  sealing  of  such  memorial,  and  the  execution  of 
the  deed  or  conveyance  mentioned  therein. 


%*  The  registered  memorial  of  a  deed  is  evidence  of  the  existence 
of  it  if  the  party  in  possession  fail  to  produce  it  on  notice,  Moiton  v. 
Harris,  2  £sp.  519. 
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iaKOBIAL» 


SttthUe* 


No.  CCCXCVI. 

A  Memorial  of  a  Statute. 
Variations  where  it  is  of  a  Recognizance. 


A  Memorial  to  be  registered  (1),  &c. 

Of  a  statute  merchant,  [or  staple  as  the  case  may  be^  (2)  bearing 
date  the  day  of  ,  whereby  (the  cognixor) 

of,  &c.  (3)  acknowledged  before  that  he  owed  to  {the 

cognizee)  of,  &c.  the  sum  of  <£^  ,  to  be  paid  on  the 

day  of 

Certificate, 

I  DO  hereby  certify,  that  the  statute,  [or  recognizance]  above  men- 
tioned, was  enrolled  the  day  of 

A.  B.  (4) 


(IJ  Seeantef  p.  617- 

(2)  If  the  memorial  be  of  a  recognizance  in  the  Court  of  Chancery,  Kecogmxance. 
say, 

'^  Of  a  recognizance  entered  into  in  his  Majesty^s  High  Court  of 

Chancery,  bearing  date  at  Westminster,  the  day  of 

,  and  acknowledged  before  one  of  the 

masters  of  the  said  court,  whereby  (the  cognixor)  of,  &c.  before  our 

Lord  the  King,  in  his  Chancery  appearing,  acknowledged  to  owe  to 

,  Master  of  the  Rolls,  and  ,  one  of  the 

masters  of  the  said  court,  the  sum  of  £  '     ,  to  be  paid  to 

the  said  ,  and  on  the  jday  of 

next  ensuing  the  date  of  the  said  recognizance.'^ 

(3)  The  memorial  of  a  statute  or  recognizance,  must  contain  the  date  Contents  of 
of  such  statute  or  recognizance,  and  the  places  of  abode  of  the  cog-  "cmoriaL 
nizors  and  cognizees,  and  for  what  sums,  and  before  whom  the  same 

were  acknowledged. 

(4)  This  certificate  must  be  signed  by  the  officer  in  whose  office  thp  ^*SI?iI?"  ®^ 
statute  or  recognizance  was  enrolled.  certjficatc. 


MU 
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The  Affidavit. 

C.  D.  of,  &c.  maketh  oath  and  saith  that  he  saw  (1)  , 

clerk  of  the  reoognuances  in  the  nature  of  a  statute  staple,  sig;n  the 
above  certificate. 
Sworn  before  me  the 
day  of 

Signed  (2) 
J.  K.  (3). 


See  awtty  p.  6S5,  n.  (1). 
See  ibid.  n.  (2^. 
See  ibid^  n.  (S). 
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MKMORIAL. 


No.  CCCXCVIL 


A  Memorial  of  a  Will  (1)- 


A  Memorial  to  be  registered  &c.  (2). 

Of  the  last  will  and  testament  of  {the  testator)^  late  of 

in  the  county  of  Middlesex,  deceased,  bearing  date  (3)  the 

day  of  9  in  the  year  of  our  Lord  ,  of  and 

concerning  All,  &c.  (4) ;  which  said  will  is  witnessed  by  A.  B.  of, 

&c.,  C.  D.  of^  &c.  and  C.  F.  of,  &c.  and  is  hereby  required  to  be  re- 

^stered  by  {the  devisee)  of,  &c.  one  of  the  devisees  in  the  said 


(1)  A  memorial  of  all  wills  affecting  lands  in  Yorkshire  or  Middlesex,  Memorial  of 
must  be  registered  within  the  space  of  six  months  after  the  decease  of  J!^  j^CTcd*^ 
the  devisor  or  testatrix,  dying  within  Great  Britain;  or  within  the  space  Jl^fhmTsfated 
of  three  years  after  his  or  her  decease,  if  dying  upon,  or  in  any  parts  time. 
beyond  the  seas. 

(2)  See  ante^  p.  617. 

(3)  This  memorial  must  contain  the  day  of  the  month  and  year  when  ^^^?^  <"<^^  ^^' 
the  will  bears  date,  the  name  and  addition,  and  late  place  of  abode  of  ^^^"^}  ""'" 
the  devisor  or  testatrix,  and  must  express  or  mention  the  honors,  ma<   ^^"^^'"' 
nors,  lands,  tenements  and  hereditaments  contained  in  the  will,  and  the 

names  of  all  the  parishes,  townships,  hamlets,  precincts  or  extra-paro- 
chial places  within  the  county  where  any  such  honors,  manors,  lands, 
tenements  and  hereditaments  lie,  in  such  manner,  or  to  the  same  effect 
as  the  same  are  mentioned  or  expressed  in  the  will. 

(4)  The  parcels  should  be  set  out  as  they  are  described  in  the  will,  or  P^^rceis. 
if  the  wordis  of  the  will  be  general,  say, 

^^  Of  and  concerning  all  the  lands,  tenements,  hereditaments  and 
premises,  in  the  county  of  Middlesex,  of  which  the  said  (testator) 
was  seised  or  possessed  at  the  time  of  his  decease,^  pursuing  the 
tvards  of  the  will. 

$UP. VOL.  !!•  U  IT 
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^'^^  Of 
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will  mentioned,  as  witness  his  hand  and  seal  this  day 


Signed  and  sealed  in 

the  presence  of  (1)  (DevUee)  L.  S. 

A.  B. 
C.  D. 


(1)  See  aniCf  p.  638,  n  (4)« 


END  OF   THE   SECOND  VOLUME. 


G.  WoodfaU,  Printar,  A«c«l  CouiC,  Skinaar  Stnft,  LondMi. 
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